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PREFACE. 

This  book  is  intended  as  a  successor  to  the  Cases  on  Private  Cor- 
porations, published  by  Judge  Jeremiah  Smith,  the  first  edition  of 
which  appeared  in  1897,  and  the  second  in  1902.  With  the  abounding 
generosity  characteristic  of  him,  Judge  Smith  has  allowed  me  to  make 
any  use  I  pleased  of  the  matter  contained  in  his  book,  and  a  large  num- 
ber of  the  cases  in  his  book  are  here  reproduced.  It  is  a  pleasure  to 
make  public  acknowledgment  of  my  indebtedness  to  him. 

E.  H.  W. 

Cambridge,  July,  1909. 
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BOOK  I. 

THE  NATURE  OF  A  CORPORATION.     ' 

CHAPTER  I. 

THE  DISTINCTION  BETWEEN  A  CORPORATION  AND  A  PART- 
NERSHIP.   HEREIN  OF  A  JOINT-STOCK  COMPANY. 

LIVERPOOL,   &c.   INSURANCE   CO.  v.  MASSACHUSETTS. 

1870.     10  Wallace,  U.  S.  566.1 

Error  to  the  Supreme  Court  of  Massachusetts.  Bill  in  equit}'  by 
State  of  Massachusetts  to  collect  a  tax,  and  to  restrain  company  from 
doing  further  business  till  the  tax  was  paid. 

One  question  raised  in  this  case  was,  whether  the  above  Insurance 
Compan}'  is  a  corporation  within  the  meaning  of  the  Massachusetts 
Statute  imposing  upon  each  fire,  &c.  insurance  company  "  incorporated 
or  associated  under  the  laws  of  any  government  or  State  other  than 
one  of  the  United  States,  a  tax  of  4  per  cent  upon  all  premiums 
charged  or  received  on  contracts  made  in  this  Commonwealth  for 
insurance  of  property."  The  facts  as  to  the  nature  of  the  company 
are  sufficiently  stated  in  the  opinion. 

The  Supreme  Court  of  Massachusetts  decided  that  the  company  was 
liable  to  the  tax.     100  Mass.  531  [Oliver \.  Liverpool,  Sc.  Ins.  Co.]. 

B.  M.  Curtis  and  J.  G.  Abbott,  for  insurance  company. 

Charles  Allen,  Attorney-General  of  Massachusetts,  for  State. 

Mr.  Justice  Miller These  propositions  dispose  of  the 

case  before  us,  if  plaintiff  is  a  foreign  corporation,  and  was,  as  such, 
conducting  business  in  the  State  of  Massachusetts,  and  we  proceed 
to  inquire  into  its  character  in  this  regard. 

*  Statement  abridged.    Arguments  aud  part  of  opinion  omitted.  —  Ed 
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2  LIVERPOOL,  ETC.   INS.    CO.   V.    MASSACHUSETTS. 

The  institution  now  known  as  the  Liverpool  and  London  Life  and 
Fire  Insurance  Company,  doing  an  immense  business  in  England  and 
in  this  countr}',  was  first  organized  at  Liverpool  by  what  is  there  called 
a  deed  of  settlement,  and  would  here  be  called  articles  of  association. 

It  will  be  seen  b}'  reference  to  the  powers  of  the  association,  as  or- 
ganized under  the  deed  of  settlement,  legalized  and  enlarged  by  the 
acts  of  Parliament,  that  it  possesses  many,  if  not  all,  the  attributes 
generally  found  in  corporations  for  pecuniary  profit,  which  are  deemed 
essential  to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by  which  it  can  make 
contracts. 

2.  It  has  a  statutory  provision  by  which  it  can  sue  and  be  sued  in 
the  name  of  one  of  its  officers  as  the  representative  of  the  whole  body, 
which  is  bound  by  the  judgment  rendered  in  such  suit. 

3.  It  has  provision  for  perpetual  succession  b}'  the  transfer  and  trans- 
mission of  the  shares  of  its  capital  stock,  whereby  new  members  are 
introduced  in  place  of  those  who  die  or  sell  out.  . 

4.  Its  existence  as  an  entit}'  apart  from  the  shareholders  is  recog- 
nized by  the  act  of  Parliament,  which  enables  it  to  sue  its  shareholders 
and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights,  and  liabihties  of  corpora- 
tions, their  essential  nature  and  character,  and  their  relation  to  the 
business  transactions  of  the  community,  have  undergone  a  change  in 
this  country  within  the  last  half-century,  the  importance  of  which  can 
hardly  be  overestimated. 

The}^  have  entered  so  extensivel}'  into  the  business  of  the  countr}', 
the  most  important  part  of  which  is  carried  on  by  them,  as  banking 
companies,  railroad  companies,  express  companies,  telegraph  com- 
panies, insurance  companies,  &c.,  and  the  demand  for  the  use  of  cor- 
porate powers  in  combining  the  capital  and  the  energy  required  to 
conduct  these  large  operations  is  so  imperative,  that  botli  by  statute, 
and  by  the  tendency  of  the  courts  to  meet  the  requirements  of  these 
public  necessities,  the  law  of  corporations  has  been  so  modified,  liberal- 
ized,  and  enlarged,  as  to  constitute  a  branch  of  jurisprudence  with  a 
code  of  its  own,  due  mainly  to  very  recent  times.  To  attempt,  there- 
fore, to  define  a  corporation,  or  limit  its  powers  by  tlie  rules  which  pre- 
vailed when  they  were  rarel}'  created  for  any  other  than  municipal 
purposes,  and  generally  by  royal  charter,  is  impossible  in  this  country 
and  at  this  time. 

Most  of  the  States  of  the  Union  have  general  laws  by  which  persons 
associating  themselves  together,  as  the  shareholders  in  this  company 
have  done,  become  a  corporation. 

The  banking  business  of  the  States  of  the  Union  is  now  conducted 
chiefly  by  corporations  organized  under  a  general  law  of  Congress,  and 
it  is  believed  that  in  all  the  States  the  articles  of  association  of  this 
company  would,  if  adopted  with  the  usual  formalities,  constitute  it  a  cor- 
poration under  their  general  laws,  or  it  would  become  so  by  such  legis- 
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LIVERPOOL,   ETC.   INS.   CO.    V.   MASSACHUSETTS.  3  / 

lative  ratification   as  is  given  by  the  acts  of  Parliament  we  have  <^-«-*^^ 
mentioned.  ^^ui/^^^ 

To  this  view  it  is  objected  that  the  association  is  nothing  but  a  part- ,  »  ■    ^ 

nership,  because  its  members  are  liable  individual!}'  for  the  debts  of  the(  //  ^^^<-*^ 
company.     But  however  the  law  on  this  subject  raa}-  be  held  in  Eng-       X^oA^ 
land,  it  is  quite  certain  that  the  principle  of  personal  liability  of  the 
shareholders  attaches  to  a  very  large  proportion  of  the  corporations 
of  this  country,  and  it  is  a  principle  which  has  warm  advocates  for  its  ~^ 

universal  application  when  the  organization  is  for  pecuniary  gain.  ^^^ 

So  also  it  is  said  that  the  fact  that  there  is  no  provision  either  in  the  V?-^ 
deed  of  settlement  or  the  act  of  Parliament  for  the  compan\'  suing  or    ^^~* 
being  sued  in  its  artificial  name  forbids  the  corporate  idea.    But  we  see 
no  real  distinction  in  this  respect  between  an  act  of  Parliament,  which      -^ 
authorized  suits  in  the  name  of  the  Liverpool  and  London  Fire  and 
Life  Insurance  Company,  and  that  which  authorized  suit  against  that 
compan}'  in  the  name  of  its  principal  officer.     If  it  can  contract  in  the 
artificial  name  and  sue  and  be  sued  in  the  name  of  its  officers  on  those 
contracts,  it  is  in  effect  the  same,  for  process  would  have  to  be  served  h) 
on  some  such  officer  even  if  the  suit  were  in  the  artificial  name.  ^^  ,,^^ 

L^  is  also  urged  jtbat  the  several_acts_of  Parliament  we  have  men- 
tioned expressly  declare,  thrit  tlip^r  shall  not  be  heId_to_cpnstitute  the 
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body  a  corporation 

But  whatever  ma}'  be  the  effect  of  such  a  declaration  in  the  courts 
of  that  country,  it  cannot  alter  the  essential  nature  of  a  corporation  or 
prevent  the  courts  of  another  jurisdiction  from  inquiring  into  its  true 
character,  whenever  that  may  come  in  issue.  It  appears  to  have  been 
the  policy  of  the  English  law  to  attach  certain  consequences  to  incor- 
porated bodies^bich  renderedJE  desirableZthat  such  associations  as  / 
these  should   not  become  technicallv  corporations.     Amono;  these,  it  .   . 

vmtLid  seemfVom  the  provisions  of  these  acts,  is  the  exemption  from    -^^ '*^*-^-f-^ 
individual  liability  of  the  shareholder  for  the  contracts  of  the  corpora-    /v,,oy 
tion.     Such  local  policy  can  have  no  place  here  in  determining  whether    .^^^^^jXt  l 
an  association,  whose  powers  are  ascertained  and  its  privileges  con.       .      j 
ferred  by  law,  is  an  incorporated   body. 

The  question  before  us  is  whether  an  association,  such  as  the  one  we  >C£    —    a 
are  considering,  in  attempting  to  carry  on  its  business  in  a  manner   .-^ 
which  requires  corporate  powers  under  legislative  sanction,  can  claim, 
in  a  jurisdiction  foreign  to  the  one  which  gave  those  powers,  that  it  is    cju^^i^.'^  ^ 
only  a  partnership  of  individuals.  (^ijJfU^    < 

"We  have  no  hesitation  in  holding  that,  as  the  law  of  corporations  is         -j  ■ 
understood  in  this  country,  the  association  is  a  corporation,  and  that 
the  law  of  Massachusetts,  which  only  permits  it  to  exercise  its  corpo-    "L^c 
rate  function  in  that  State  on  the  condition  of  payment  of  a  specific  tax, 
is  no  violation  of  the  Federal  Constitution  or  of  any  treaty  protected 
by  said  Constitution. 

Mr.  Justice  Bradley.    Whilst  I  agree  in  the  result  which  the  court 
has  reached,  I  differ  from  it  on  the  question  whether  the  company  is  a 
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corporation.  I  think  it  is  one  of  those  special  partnerships  which  are 
called  joint-stock  companies,  well  known  in  England  for  nearly  a  cen- 
tury, and  cannot  maintain  an  action  or  be  sued  as  a  corporation  in  this 
country  without  legislative  aid.  But  as  it  is  a  company'  associated  un- 
der the  laws  of  a  foreign  country,  it  comes  within  the  scope  of  the 
Massachusetts  statute,  and  cannot  claim  exemption  from  its  operation 
for  the  causes  alleged  in  that  behalf.  It  could  not  have  been  the  intent 
of  the  treaty  of  1815  to  prevent  the  States  from  imposing  taxes  or 
license  laws  upon  either  British  corporations  or  joint-stock  companies 
desiring  to  establish  banking  or  insurance  business  therein.  And  cer- 
tainly these  companies  cannot  be  exempted  from  such  laws  on  the 
ground  that  citizens  of  other  States  have  chosen  to  take  some  of 
their  shai'es.  Judgment  affirmed. 


THOMAS  y.  DAKIN. 

1839.     22  Wendell,  9.1 

In  the  Supreme  Court  of  New  York.  Action  brought  by  plaintiff 
Thomas  as  president  of  Bank  of  Central  New  York,  an  association 
formed  under  the  General  Banking  Act  of  April  18,  1838,  to  recover 
several  demands  alleged  to  be  due  to  the  institution.  The  declaration 
alleged  the  indebtedness  to  be  to  the  bank,  and  the  promises  to  have 
been  made  to  the  bank ;  concluding  to  the  damage  of  the  bank  of 
$10,000 ;  and,  therefore,  the  said  plaintiff,  as  president  of  the  Bank 
of  Central  New  York,  brings  suit,  &c. 

Demurrer  to  declaration ;  assigning,  in  substance,  the  following 
special  causes :  — 

1.  Plaintiff  Thomas  has  no  cause  of  action. 

2.  No  authority  exists  in  law  for  plaintiff  to  sue  on  behalf  of  the 
bank,  or  upon  promises  made  to  the  bank. 

3.  No  association  of  persons  not  incorporated  are  entitled  by  law  to 
bring  an  action  in  the  name  of  their  president,  but  only  in  their  indi- 
vidual names. 

4.  The  General  Banking  Act  of  1838,  so  far  as  it  purports  to 
authorize  this  suit,  is  unconstitutional ;  and  also  is  void  because  it 
did  not  receive  the  assent  of  two-thirds  of  all  the  members  of  the 
legislature. 

The  Constitution  of  New  York,  article  7,  section  9,  is  as  follows : 
"  The  assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature  shall  be  requisite  to  every  bill  .  .  .  creating,  continuing, 
altering,  or  renewing  any  l)ody  [)olitic  or  corporate." 

1  Statement  abridged  from  facts  stated  by  reporter  and  from  facts  stated  in  the 
opinions.    The  arguments  are  omitted  ;   also  the  greater  part  of  the  opinions.  — Ed 
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The  provisions  of  the  General  Banking  Act  of  1838  are  sufficiently  yt. 

stated  in  the  opinion  of  Nelson,  C.  J.  /tO-^X.   V^    a^.^iJ~  ^ 

C  P.  Kirkland^  and  S.  A.  Foote^  for  plaintiffs.       .— A.-/5f<^   ^^ 
Ward  Jlimt,  for  defendant.  ttjn-*.  /..»— -^^v^ 

Nelson,  C.  J.  .  .  .  Are  these  associations  corporations?     In  order 
to  determine  this  question,  we  must  first  ascertain  the  properties  essen- 
tial  to   constitute  a  corporate  bod}-,    and    compare   them   with   those 
conferred  upon  the  associations  ;  for  if  they  exist  in  common,  or  sub- 
stantially correspond,  the  answer  will  be  in  the  affirmative.     A  corpo- 
rate body  is  known  to  the  law  by  the  powers  and  faculties  bestowed  upon 
it,  express]}-  or  implied!}-,  by  the  charter ;    the  use  of  the  term  corpo- 
ration in  its  creation  is  of  itself  unimportant,  except  as  it  will  imply  the 
possession  of  these.     They  may  be  expressly  conferred,  and  then  they 
denote  this  legal  being  as  unerringly  as  if  created  in  general  terms.     It 
has  been  well  said  by  learned  expounders   that  a  corporation  aggre- 
gate is  an  artificial  body  of  men,  composed  of  divers  individuals,  the 
ligaments  of  vliich  body  are  the  franchises  and  liberties  bestotced  upon 
it,  which  bind  and  unite  all  into  one,  and  in  which  consists  the  whole 
frame  and  essence  of  the  corporation.    The  "  franchises  and  liberties," 
or,  in  more  modern  language,  and  as  more  strictly  applicable  to  private 
corporations,  the  poicers  and  faculties,  which  are  usually  specified  as    ^ 
creatiiig^  corporate  existence,  are  :  (l)  The  capacity  of  perpetual  succes-    y^^^^-j 
sion ;  'Cj  The  power  to  sue  and  be  sued,  and  to  grant  and  receive  in   0  '^^-'^'-^^-^^ 
its  corporate  name  ;GJ  To  purchase  and  hold  real  and  personal  estate ;     Z^*--^-**-^"^ 
(M  To  have  a  common  seal ;  and(3^  To  make  by-laws.     These  indicia    Ju^^^^^^ 
were  given  by  judges  and  elementary  writers  at  a  very  early  day  :  since     ^^^-^-^oU 
which  time  the   institutions  have   greatly  multiplied,   their   practical 
operation  and  use  have  been  thoroughly  tested,  and  their  peculiar  and 
essential  properties  much  better  understood.     Any  one  comprehending 
the  scope  and  purpose  of  them  at  this  day  will  not  fail  to  perceive 
that  some  of  the  powers  above  specified  are  of  trifling  importance,  while 
others  are  wholly  unessential.     For  instance,   the  power  to  purchase 
and  hold  real  estate  is  no  otherwise  essential  than  to  afford  a  place  of 
business ;  and  the  right  to  use  a  common  seal,  or  to  make  by-laics, 
may  be  dispensed  with  altogether.     For  as  to  the  one,  it  is  now  well 
settled  that  corporations  may  contract  by  resolution,  or  through  agents, 
without  seal ;    and  as  to  the  other,  the  power  is  unnecessary,  in   all 
cases  where  the  charter  sufficiently  provides  for  the  government  of  the    rra^  ^ 
body.     The  distinguishing  feature,  far  above  all  others,  is  the  capacity       /o/vo-^vn.^ 
conferred,  by  which  a  perpetual  succession  of  different  persons  shall  be 
regarded  in  the  lair  as  one  and  the  same  body,  and  may  at  all  times        ^'-^-^-^    *■ 
act  in  fulfilment  of  tne  objects  of  tlie  association  as  a  single  individual.    ■  -"-^^rn- 
In  this  way  a  legal  existence,  a  body  corporate,  an  artificial  being,  is       ^i,^^^!. 
constituted ;  the  creation  of  which  enables  any  number  of  persons  to  ' 

be  concerned  in  accomplishing  a  particular  object,  as  one  man.     While        *-*^-*^ 
the  aggregate  means  and  influence  of  all  are  wielded  in  affecting  it,  the 
operation  is  conducted  with  the  simplicity  and  individuality  of  a  natural 
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person.  In  this  consists  the  essence  and  great  value  of  these  institu* 
tions.  Hence  it  is  apparent  that  the  only  properties  that  can  be  re- 
'vjiur'^^^^^^.^  strictly  as  essential,  are  those  Tfhich  are  indispensable  to  monlrl 
yf^  /  the  different  persons  into  this  artificial  being,  and  thereby  enable  it  to 
act  in  the  way  aboye  stated.  When  once  constituted,  this  legal  being 
created,  the  powers  and  faculties  that  may  be  conferred  are  various,  — 
limited  or  enlarged  at  the  discretion  of  the  legislature,  and  will  depend 
upon  the  nature  and  object  of  the  institution,  which  is  as  competent  as 
a  natural  person  to  receive  and  enjo}^  them.  We  ma}-,  in  short,  con- 
clude by  saying,  with  the  most  approyed  authorities  at  this  da}',  that 
the  essence  of  a  corporation  consists  in  a  capacit}^ :  1.  To  have  a  per- 
petual succession  under  a  special  name,  and  in  an  artificial  form  ;  2.  To 
take  and  grant  propert}-,  contract  obligations,  sue  and  be  sued  by  its 
corporate  name  as  an  individual ;  and  3.  To  receive  and  enjoy  in  com- 
mon, grants  of  privileges  and  immunities. 

We  will  now  endeavor  to  ascertain  with  exactness  the  powers  and 
attributes  conferred  upon  these  associations  by  virtue  of  the  statute. 
The  first  fourteen  sections  (1  to  14)  prescribe  the  duties  of  the  comp- 
troller in  furnishing  notes  for  circulation,  taking  the  required  securities, 
&c.  The  15th  provides  that  an}'  number  of  persons  may  associate  to 
establish  offices  of  discount,  deposit,  and  circulation.  The  16th,  that 
they  shall  make  and  file  a  certificate,  specifying :  1.  The  name  to  be 
used  in  the  business  ;  2.  The  place  where  the  business  shall  be  carried 
on  ;  3.  The  amount  of  capital  stock,  and  number  of  shares  into  which 
divided  ;  4.  The  names  of  the  shareholders  ;  5.  The  duration  of  the 
association.  The  18th  confers  upon  the  persons  thus  associating  the 
most  ample  powers  for  carrying  on  banking  operations,  together  with 
the  right  "  to  exercise  such  incidental  powers  as  shall  be  necessary  to 
carry  on  such  business ; "  also  to  choose  a  president,  vice-president, 
cashier,  and  such  other  officers  and  agents  as  may  be  necessary.  By 
the  21st  and  22d  sections,  contracts,  notes,  bills,  &c.,  shall  be  signed 
by  the  president  and  cashier;  and  all  suits,  actions,  &c.,  are  to  be 
brought  in  the  name  of,  and  also  against  the  president  for  the  time 
being ;  and  not  to  abate  by  his  deaths  resignation,  or  removal,  but  to 
be  continued  in  the  name  of  the  successor.  24th  section  :  The  associ- 
ation may  purchase  and  hold  real  estate,  &c.,  the  conveyance  to  be 
made  to  the  president,  or  such  other  officer  as  shall  be  designated,  who 
may  sell  and  convey  the  same  free  from  any  claim  against  share- 
holders. 19th  section:  The  shares  of  capital  stock  to  be  deemed  per- 
sonal property,  transferable  on  the  books  of  the  association  ;  and  every 
person  becoming  a  shareholder  by  such  transfer,  shall  succeed  to  all 
the  rights  and  liabilities  of  the  prior  holder.  23d  section  :  No  share- 
holder to  be  personally  liable ;  and  the  association  is  not  to  be  dis- 
solved by  the  death  or  insanity  of  any  shareholder. 

1.  Upon  a  perusal  of  these  provisions,  it  will  appear  that  the  associa- 
tion acquires  the  power  to  raise  and  hold  for  common  use  any  given 
amount  of  capital  stock  for  banking  purposes,  which,  when  subscribed. 
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Is  made  personal  property,  and  the  several  shares  transferable  the 
same  and  with  like  effect  as  in  case  of  corporate  stock ;  to  assume 
a  common  name  under  which  to  manage  all  the  affairs  of  the  associa- 
tion ;  to  choose  all  officers  and  agents  that  may  be  necessary-  for  the 
purpose,  and  remove  and  appoint  them  at  pleasure.  It  will  hence  be 
seen,  that  although  th^  nssocint.ion  .ni-^Y  ^^  '^omposed  of  a  number  of 
different  persons,  holding  an  interest  in  the  capital  stock,  its  operations 
are  so  arrancred  that  they  do  not  appear  in  conducting  its  affairs ;  aU 
are  so  bound  together,  so  moulded  into  one,  as  to  constitute  but  a 
single  body,  represented  by  a  common  name,  or  names  (the  knot  of  the 
combination),  and  in  which  all  the  business  of  the  institution  is  con- 
ducted by  common  agents.  In  this  way  it  purchases  and  holds  real 
ana  personal  property,  contracts  obhgations,  discounts  bills,  notes, 
and  other  evidences  of  debt,  receives  deposits,  buys  gold  and  silver 
bullion,  bills  of  exchange,  &c.,  loans  monej',  sues  and  is  sued,  &c.  It 
is  true  some  portion  of  the  business  is  conducted  in  the  assumed  name, 
and  some  in  the  name  of  the  president  for  the  time  being ;  but  this  in 
no  manner  changes  the  character  of  the  body.  A  corporation  ma}'  have 
moi'e  than  one  name  ;  it  may  have  one  in  which  to  contract,  grant,  &c., 
and  another  in  wliich  to  sue  and  be  sued  ;  so  it  ma}'  be  known  b}-  two 
different  names,  and  may  sue  and  be  sued  in  either  ;  and  the  name  of 
the  president,  his  official  name,  or  any  other,  will  answer  every  pur- 
pose. 2  Bacon's  Abr.  5;  2  Salk.  451;  2  Id.  237;  Ld.  Raym.  153, 
680.  The  only  material  circumstance  is,  a  name,  or  names,  of  some 
kind,  in  which  all  the  affairs  of  the  company  may  be  conducted.  So 
much,  and  no  more,  is  essential  to  give  simplicity  and  effect  to  the 
operation.  An  artificial  beinp^  is  thus  plainly  created,  capable  of_ 
receivinof  all  the  ample  powers  and  privileges  conferred  upon  the  asso- 
ciations,  and  of  managing  their  diversified  concerns  m  an  individual 
^pacity.  All  business  is  to  be  conducted  in  a  common  or  proper 
name. 

2.  This  artificial  being  possesses  the  powers  of  perpetual  succession. 
Neither  sale  of  shares  or  death  of  shareholders  affect  it ;  if  one  should 
sell  his  interest,  or  die,  the  purchaser  or  representative,  by  operation  of 
law,  immediately  takes  his  place.  §  19.  Xor  can  the  insanity  of  a 
member  work  a  dissolution.  Id.  Officers  and  agents  for  conducting 
the  business  of  the  association  are  secured.  In  case  of  vacancy,  by 
death  or  otherwise,  the  place  maj-  at  once  be  filled.  §  18,  For  the 
entire  duration,  therefore,  of  the  association,  and  which  may  be  with- 
out limit,  §  16,  sub.  5,  the  whole  body  of  shareholders,  though  perpet- 
ually shifting,  constitute  the  same  uniform,  artificial  being  which  is  to 
be  engaged  through  the  instrumentality  of  officers  and  agents  in  con- 
ducting the  business  of  the  concern,  and  no  member  is  personally 
Uahle.  §  23.  Then,  as  to  the  powers  conferred,  without  again  specially' 
recurring  to  them,  it  will  be  seen  at  once  that  the  associations  possess 
all  that  are  deemed  essential,  according  to  the  most  approved  author- 
ities, to  constitute  a  corporate  bod}'.  They  have  a  capacity:  1.  To 
have  perpetual  succession  under  a  common  name,  and  in  an  artificial 
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form ;  2.  To  take  and  gi'aut  property,  contract  obligations,  to  sue  and 
be  sued  by  its  corporate  name,  in  the  same  manner  as  an  individual ; 
3.  To  receive  grants  of  privileges  and  immunities,  and  to  eujo}-  them 
in  common.  All  these  are  expressly  granted,  and  many  more,  besides 
the  general  sweeping  clause,  '■'■to  exercise  such  hicidental  j^owers  as 
shall  be  necessary  to  carry  on  such  business"  (meaning  the  business  of 
banking),  under  which  even  the  seal  and  right  to  make  by-laws  are 
clearly  embraced,  if  essential  in  conducting  the  affairs  of  the  institution. 

[After  considering  other  questions,  the  learned  judge  concludes  as 
follows :  — ] 

Upon  the  whole,  I  am  of  opinion:  1.  That  these  associations  are 
corporations ;  2.  That  the  legislature  possesses  no  power  to  pass  a 
general  law  like  the  one  under  consideration  by  a,.  wcij/oryYy  i;7^/  and 
3.  That  they  may  pass  it  by  two-thirds  of  the  members  elected. 

The  plaintiff  is  therefore  entitled  to  judgment  on  the  demurrer,  with 
leave  to  amend  on  the  usual  terms.  Judgment  for  plamtiff. 


ANDREWS  BEOS.  CO.  v.  YOUKGSTOWN  COKE  CO.,  Limited. 


1898.    58  U.  8.  Appeals,  444.1 


i>*^ ,       ^      Error  to  the  U.  S.  Circuit  Court  for  the  Eastern  Division  of  the 
jj^         Northern  District  of  Ohio. 

«^  Before  Taft  and  Lurton,  Circuit  Judges,  and  Clark,  District 

^'      ^      Judge, 
y^  Action  by  Youngstown  Coke  Co.,  Limited,  against  Andrews  Bros. 

Co.,  an  Ohio  corporation.    Judgment  below  for  the  original  plaintiffs. 
^  .jjyw  Thomas  W.  Sanderson,  for  plaintiff  in  error. 

Jr^  s^      John  G.  White  {Homer  E.  Stewart,  James  W.  Stewart,  and  White, 
Johnson,  McCaslin  &  Cannon  were  on  the  brief),  for  defendant  in 
j/\     error. 
e/O^  LuRTON,  Circuit  Judge.    The  first  and  principal  question  is  whether 

the  circuit  court  had  jurisdiction.     The  plaintiff  is  described  in  its 
original  petition  as  "  a  limited  partnership  association,  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Pennsyl- 
vania, of  which  state  it  is  a  citizen."    This  was  perhaps  an  insufficient 
statement  of  its  corporate  character,  under  Chapman  v.  Barney,  129 
U.  S.  G77,  9  Sup.  Ct.  42G,  and  Carnegie,  Phipps  &  Co.  v.  JIulhert,  3  C. 
C.  A.  391,  53  Fed.  10.     To  meet  this  difficulty,  an  amended  petition 
I   was  filed,  in  which  it  was  averred  that  the  plaintiff  was  a  corporation 
jkf)f*^  under  the  laws  of  Pennsylvania  and  a  citizen  of  that  state.     The  de- 
^      <^,\^  fendant  in  an  amended  answer,  and  by  way  of  abatement,  admits  that 
.^A^"^    the  plaintiff  company  was  created  and  organized  under  the  Pennsyl- 
Ji     vania  act  of  June  2,  1874,  but  denies  that  it  thereby  became  either  a 

^     ^  .... 

^^  1  Statement  abridged.    Portions  of  opinion  omitted.    So  much  of  the  opimoa  as  is  given 

f^Ay  >  i«  reprinted  from  86  Federal  Reporter,  586  et  serj.  —  Ed. 
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corporation  or  a  citizen  of  said  state,  within  the  meaning  and  effect 
of  the  statutes  of  the  United  States,  requiring  diversity  of  citizenship 
to  give  jurisdiction  to  a  United  States  court. 

The  act  of  June  2,  1874  [as  amended],  under  which  the  defendant 
in  error  was  organized,   is  in  17  sections.     The  first  provides  that 
three  or  more  persons  desiring  to  organize  under  the  act  may  do  so 
by  preparing,   signing,  and  acknowledging   a   statement   in  writing 
which  shall  set  forth  the  amount  of  capital  subscribed  for  by  each ; 
the  total  amount  of  capital,  and  when  and  how  to  be  paid ;  the  char- 
acter of  the  business  and  location  of  same ;  the  name  of  the  associa- 
tion, with  the  word  "  Limited  "  added  thereto  as  part  of  same  ;  the 
duration  of  the  association,  which  shall  not  exceed  20  years ;  and  the       T^^^ 
names  of  the  officers  selected  in  conformity  with  the  act.    The  second   }^-^-y^    y 
section  provides  that  the  members  of  the  association  shall  not  be  lia-       h-o*'^'^-'^ 
ble  for  the  debts  or  engagements  of  the  company  beyond  their  unpaid; 
subscriptions  to  the  capital.     The  fourth  section  provides  that  inter-ji . 
ests  in  such  associations  shall  be  personal  estates,  and  may  be  trans-|  \ 
ferred,  given,  bequeathed,  distributed,  sold,  or  assigned  under  such      . 
rules  and  regulations  as  shall  be  adopted  from  time  to  time  —  "by   ^*^'-*^ 
a  vote  of  a  majority  of  the  members  in  number  and  value  of  their  7)l(»-^^*4*"^ 
interests ;  and  in  the  absence  of  such  rules  and  regulations  the  trans- 
feree of  any  interest  in  any  such  association  shall  not  be  entitled  to 
any  participation   in  the  subsequent   business   of  such   association,  . 

unless  elected  to  membership  therein,  by  a  vote  of  a  majority  of  the  '>--«-|<'^^^ 
members  in  number  and  value  of  their  interests.  And  any  change  of 
ownership,  whether  by  sale,  death,  bankruptcy  or  otherwise,  which 
occurs  in  the  absence  of  any  rules  and  regulations  of  such  association 
regulating  such  transfer,  and  which  is  not  followed  by  election  to  mem- 
bership in  such  associations,  shall  entitle  the  owner  or  transferee  only 
to  the  value  of  the  interest  so  acquired  at  the  date  of  acquiring  such 
interest,  at  a  price  and  upon  terms  to  be  mutually  agreed  upon,  and 
in  default  of  such  agreement,  at  a  price  and  upon  terms  to  be  fixed  by 
an  appraiser  to  be  appointed  by  the  court  of  common  pleas  of  the 
proper  county,  on  the  petition  of  either  party,  Avhicli  aiDpraisement  ,^-- — 

shall  be  subject  to  the  approval  of  said  court."  .  -     A^ 

The  fifth  section  provides  for  a  board  of  managers,  who  shall  be      '^^'^^^---^ 
not  less  than  three  nor  more  than  five,  one  of  whom  shall  be  chair- 
man, one  the  treasurer,  and  one  the  secretary.     This  section  also  pro-  \ 
vides  that  "  Xo  debt  shall  be  contracted  or  liability  incurred  for  such  \ 
association,  except  by  one  or  more  of  the  managers,  and  no  liability  ' 
greater  than  five  hundred  dollars,  except  against  the  person  incurring 
it,  shall  bind  the  association,  unless  reduced  to  writing  and  signed  by 
at  least  two  managers." 

The  sixth  and  seventh  sections  provide  for  distribution  of  profits 
through  dividends,  such  dividends  not  to  impair  capital,  and  that  it 
shall  be  unlawful  to  lend  its  credit,  name,  or  capital  to  any  member, 
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or  to  any  other  person,  without  consent  of  a  majority  in  number  and 
value  of  members  in  writing.  The  eight,  niuth,  and  tenth  sections 
provide  how  such  companies  may  be  dissolved,  and  how  the  property 
shall  be  distributed.  The  remaining  parts  of  the  act  provide  —  First, 
that  the  association  may  sue  and  be  sued  in  its  associate  name,  ser- 
vice of  process  to  be  made  upon  one  of  its  officers,  or  on  any  agent, 
clerk,  or  manager  in  counties  where  it  may  maintain  an  office  ;  second, 
that  such  associations  may  acquire,  hold,  and  convey  real  estate  in  its 
associated  name. 

This  act  does  not  declare  these  associations  to  be  "  corporations," 
nor  are  they  styled  "  corporations."  They  are  called  ^^partnership 
associations."  Neither  does  the  act  disclaim  a  purpose  to  create  corpo- 
rations, as  was  the  case  under  the  English  and  New  York  joint-stock 
acts  mentioned  and  construed  in  Liverpool  Ins.  Co.  v.  Massachusetts, 
10  Wall.  566,  and  People  v.  Coleman,  133  N.  Y.  279,  31  N.  E.  96.    But 

I  the  fact  of  corporation  or  no  corporation  must  depend  upon  the  exist- 
ence or  nonexistence  of  those  faculties  which  are  of  the  essence  of 
corporate  existence.  We  need  not  be  too  attentive  to  mere  names. 
The  inquiry  must  go  deeper,  and  a  solution  be  reached  upon  principle. 
[The  learned  judge  here  quoted  from  the  opinions  in  Thomas  v. 
Dakbi,  22  Wendell,  9,  70, 103,  and  Liverpool  Ins.  Co.  v.  Massachusetts, 
10  Wallace,  566,  576.] 

Definitions  are  dangerous.  They  are  most  often  too  narrow,  but 
not  infrequently  too  broad.  Many  definitions  of  a  corporation  have 
been  attempted.  Most  of  them  include  one  or  more  faculties  which 
in  this  country  are  clearly  not  essential,  or  are  included  within  more 
general  powers  already  catalogued. 

It  is  not  essential  to  the  idea  of  a  corporation  that  it  shall  have 
perpetual  existence,  for  limited  corporations  are  a  matter  of  most 
common  occurrence,  whether  organized  under  special  or  general  laws. 
Neither  is  it  essential  that  it  shall  have  capacity  to  sue  and  be  sued 
under  its  corporate  name,  for  it  may  be  authorized  only  to  sue  in  the 
name  of  one  of  its  officers,  as  was  the  case  under  the  New  York  bank- 
ing law.  That  it  shall  have  capacity  to  sue  and  be  sued  under  some 
name  standing  for  the  collective  body  is  all  that  is  necessary.  Thomas 
V.  Dakln,  22  Wend.  9 ;  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall. 
566.  In  the  last  analysis,  the  onlv  absolutelv  essential  attribute  of  a 
corporation  is  thp.  papn.oit.yJiQ-exiiUi  and  act  within  the  I'owers  granted, 
as  a  legal  entity,  apart  from  the  individual  or  individuals  who  consti- 
tute Its  members. 


But  these  associations  authorized  by  the  Pennsylvania  act  of  1874 
possess  every  attribute  deemed  essential  to  the  existence  of  a  corpora- 
tion under  any  authoritative  definition  of  a  corporation.  They  come 
into  being  only  by  the  creative  power  of  the  sovereign  will,  as  ex- 
pressed in  the  statute  which  authorizes  their  organization.     That  act 
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constitutes  at  once  the  authority  for  their  existence  and  the  measure 
of  their  powers.  When  organized,  they  constitute  a  new  artificial 
person,  endowed  with  the  power  of  suing  and  being  sued,  and  of  ac- 
quiring, holding,  and  conveying  property  in  its  artificial  character. 
Created  by  compliance  with  the  constating  law,  they  can  be  dissolved 
only  in  the  way  pointed  out  by  that  law.  Individual  liability  for  cor- 
porate debts,  beyond  unpaid  subscription  to  the  capital  stock,  does 
not  exist.  Coal  Co.  v.  Movers,  108  Pa.  St.  147-150 ;  Stevens  v.  Ball 
Club,  142  Pa.  St.  52-61,  21  Atl.  797.  The  members  do  not  act  as  in- 
dividuals, or  as  partners,  but  through  and  in  the  name  of  the  collective 
or  corporate  body.  Hill  v.  Stetler,  127  Pa.  St.  145-162,  13  Atl.  306, 
and  17  Atl.  887.  The  members  are  not  liable  individually  for  the 
torts  of  the  association,  unless  they  personally  participate.  Whitneij 
v.  Backus,  149  Pa.  St.  29,  24  Atl.  51.  In  all  these  respects  it  would 
be  diflicult  to  distinguish  these  companies  from  the  ordinary  business 
corporations  authorized  under  general  acts  in  most,  if  not  all,  of  the 
states  of  the  Union.  In  other  respects  they  are  somewhat  peculiar, 
and  it  is  these  peculiar  features  which  distinguish  them  from  the 
ordinary  business  corporations  provided  for  by  other  Pennsylvania 
legislation,  and  which  have  led  to  some  confusion  in  defining  their 
character.  Thus,  the  managers  alone  may  create  a  debt,  and  no  lia- 
bility in  excess  of  $500  is  valid,  unless  the  contract  be  in  writing, 
and  signed  by  two,  at  least,  of  the  managers.  This  is  a  mere  limita- 
tion upon  the  usual  powers  of  officers  and  agents  to  bind  the  artificial 
body,  and  in  no  way  affects  the  corporate  character  of  that  body. 
I  But  the  most  marked  peculiarity  is  found  in  the  provisions  of  the 
j  fourth  section  of  the  constituting  act,  whereby,  in  the  absence  of 
]  some  other  regulation,  adopted  by  the  members,  the  assignee  of  the 
'  interest  of  a  member  in  the  capital  stock,  by  operation  of  law  or 
;  otherwise,  does  not  become  a  member  until  elected.  In  default  of 
election,  the  association  must  pay  the  value  of  the  interest  as  ascer- 
tained by  agreement,  or,  in  default  thereof,  by  an  appraiser,  provided 
for  in  the  statute.  This  dilp.ctus  nprsnnarum.  is  a  most  inviting  in- 
ducement to  the  formation  of  small  business  corporations,  where  the 
personnel  of  the  members  is  a  matter  of  some  importance,  and  is  the 
only  feature  which  particularly  distinguishes  these  associations  from 
ordinary  corporations.  This  power  of  selection  is  similar  to  that  be- 
longing to  ordinary  co-partnerships.  A  member  may  sell  his  interest, 
but  such  sale  dissolves  the  partnership.  If  the  remaining  members 
assent  to  the  admission  of  the  new  member,  the  legal  result  is  a  new 
firm.  Under  this  provision  of  the  act  of  1874,  the  sale  of  an  inter- 
est does  not  operate  as  a  dissolution,  but  requires  that  the  company 
shall  buy  the  interest  unless  the  transferee  is  acceptable.  The  prin- 
ciple is  not  new  in  partnerships  where  the  partners  give  a  preference 
to  the  firm  or  its  members  by  contract  in  event  of  sale  or  other  devo- 
lution of  title. 

[After  stating,  and  quoting  from.  Carter  v.  Producers'  Oil  Co.,  Lim- 
ited, 182  Pa.  State,  551.] 
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The  most  that  can  be  said  of  this  decision  is  that  the  court  de- 
clined to  classify  these  companies  with  ordinary  corporations,  and 
contented  itself  with  giving  it  its  statutory  designation.  We  have 
already  seen  by  the  Pennsylvania  cases  cited  that  that  court  had  time 
and  again  held  these  companies  to  have  the  very  attributes  which 
enable  us  to  distinguish  a  corporation  from  a  mere  partnership.  The 
fact  that  these  companies  were  not  called  corporations  in  the  act  of 
1874,  and  that  they  possessed  this  dilectus  jyersonariwi,  has  led  to 
some  confusion  of  terminology  in  the  effort  to  describe  them. 

[After  quoting  from  various  Pennsylvania  decisions.] 

These  decisions  are  not  overruled  or  criticised  in  Carter  v.  Oil  Co., 
heretofore  cited.  We  do  not  therefore  agree  with  counsel  for  plain- 
tiff in  error  that  the  Supreme  Court  of  Pennsylvania  has  determined, 
that  such  associations  are  not  corporations  ;  on  the  contrary,  the  cor-j 
porate  character  of  the  organization  is  most  distinctly  recognized, 
though  distinguished  from  the  ordinary  corporation  provided  for  by 
other  general  statutes.  "  A  new  artificial  person,"  organized  under  a 
•^  statute,  and  empowered  thereby  to  contract,  hokL  and  convey  pro*- 
perty,  sua_j|£3_D^^ect,  as  sucn,  is  a  corporation,  and  can  be  nothing 
elseT  in  addition  to  the  recognition  of  these  associations  as  corpora- 
tions  of  a  peculiar  character  by  the  Pennsylvania  court,  we  may  add 
the  pregnant  circumstance  that  section  13  al  article  16  of  the  state 
.constitution  provides  as  follows  :  — 

"  The  term  '  corporations,'  as  used  in  this  article,  shall  be  construed 
to  include  all  joint-stock  companies  or  associations  having  any  of  the 
powers  or  privileges  of  corporations  not  possessed  by  individuals  or 
partnerships." 

Article  16  is  devoted  to  the  subject  of  private  corporations  and 
their  regulation. 

But  does  the  existence  of  the  dilectus  personarum  take  from  the 
body  possessing  it  the  character  of  a  corporation,  if  it  possesses  those 
attributes  which,  by  general  consent,  distinguish  a  corporation  from  a 
,  ]  mere  voluntary  association  ?     The  general  and  well-settled  rule  is 
j     that,  in  the  absence  of  statutory  authority,  a  corporation  may  not 
I     make  the  transfer  of  shares  dependent  upon  the  discretion  of  the 
I    corporation,  its  officers  or  agents.    They  may  by  reasonable  rule  regu- 
late such  transfei',  but  they  cannot  prohibit.    Mor.  Priv.  Corp.  §§  164, 
165.     But  that  this  power  may  be  conferred  by  the  charter  is  equally 
well  settled.     Id.,  and  authorities  cited ;  Lowell,  Stocks,  §  31.     This 
privilege  of  the  dilectus  personarum,  while  unusual  in  corporations 
for  profit,  is  a  very  common  provision  in  tlie  charters  of  comi)anies 
not  for  profits,  such  as  clubs,  boards  of  trade,  fraternal  societies,  edu- 
cational and  charital)le  associations.     Joint-stock  companies  have  no 
invariable  character.      Sometimes  they  are  incorporated,  and  some- 
times they  are  not.     The  test  is  the  attributes  conferred  by  the  stat- 
ute under  wliich  they  are  organized.     Mor.  Priv.  Corp.  §  6.     Certain 
express  companies,  widely  known  in  this  country  as  joint-stock  com- 
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parties,  have  been  held  not  to  be  corporations,  within  the  meaning  of 
local  taxing  laws. 

The  case  of  People  v.  Coleman,  133  N.  Y.  279,  31  N.  E.  96,  is  inter- 
esting as  showing  the  history  and  legislative  origin  of  certain  of  these 
companies.  The  case  only  involved  the  question  as  to  whether  there 
was  a  legislative  or  practical  distinction  between  joint-stock  associ- 
ations and  corporations  organized  under  the  law  of  'New  York,  and 
whether  the  capital  of  a  joint-stock  company  was  taxable  under  a 
New  York  statute,  taxing  the  capital  stock  of  corporations.  The 
court  refers  to  People  v.  Wemjjle,  117  N.  Y.  136,  22  K.  E.  1046, 
and  says  that  case  "  shows  very  forcibly  how  almost  the  full  measure 
of  corporate  attributes  has,  by  legislative  enactment,  been  bestowed 
upon  joint-stock  associations  until  the  difference,  if  there  be  one,  is  ob- 
scure, elusive,  and  difficult  to  see  and  describe.^'     (The  italics  are  ours.) 

In  endeavoring  to  discover  whether  any  difference  remained,  the 
New  York  court,  speaking  through  Finc|i.  .1..  said  :  —  /Lt^  a^-fM^tt 

"  But  I  think  there  was  an  original  and  inherent  difference  between  /  ■  j^_^ 
the  corporate  and  joint-stock  companies  known  to  our  law  which  legis-  /  "^ 
lation  has  somewhat  obscured,  but  has  not  destroyed,  and  that  differ-  L',MjLJL. 
ence  is  the  one  pointed  out  by  the  learned  counsel  for  the  respondent, 
and  which  impresses  me  as  logical  and  well  supported  by  authority. 
It  is  that  the  creation  of  the  corporation  merges  in  the  artificial  body, 
and  drowns  in  it  the  individual  rights  and  liabilities  of  the  members, 
while  the  organization  of  a  joint-stock  company  leaves  the  individual 
rights  and  liabilities  unimpaired  and  in  full  force.  The  idea  was  ex- 
pressed in  Supervisors  of  Niagara  v.  People,  7  Hill,  512,  and  in  Gif- 
ford  V.  Livingston,  2  Denio,  380,  by  the  statement  that  the  corpora-  "^  --f^^/ 
tors  lost  their  individuality,  and  merged  their  individual  characters 
into  one  artificial  existence  ;  and  upon  these  authorities  a  corporation 
is  defined  on  behalf  of  the  respondents  to  be  an  *  artificial  person, 
created  by  the  sovereign  from  natural  persons,  and  in  which  artificial 
person  the  natural  persons  of  which  it  is  composed  become  merged 
and  nonexistent.'  I  am  conscious  that  legal  definitions  invite  and 
provoke  criticism,  because  the  instances  are  rare  in  which  they  prove 
to  be  perfectly  accurate  ;  and  yet  this  one  offered  to  us  may  be  ac- 
cepted if  it  successfully  bears  some  sufficient  test.  In  putting  it  on 
trial,  we  may  take  the  nature  of  the  individual  liability  of  the  cor- 
porators on  the  one  hand,  and  of  the  associates  on  the  other,  for  the 
debts  contracted  by  their  respective  organizations,  as  a  sufficient  test 
of  the  difference  between  them,  and  contrast  their  nature  and  char- 
acter. It  is  an  essential  and  inherent  characteristic  of  a  corporation 
that  it  alone  is  primarily  liable  for  its  debts,  because  it  alone  contracts 
them,  except  as  that  natural  and  necessary  consequence  of  its  crea- 
tion is  modified  in  the  act  of  its  creation  by  some  explicit  command  of 
the  statute  which  either  imposes  an  express  liability  upon  the  corpo- 
rators in  the  nature  of  a  penalty,  or  affirmatively  retains  and  pre- 
serves what  would  have  been  the  common-law  liability  of  the  mem- 
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bers  from  the  destruction  involved  in  the  corporate  creation.  In 
other  words,  the  individual  liability  of  the  members,  as  it  would  have 
existed  at  common  law,  is  lost  by  their  creation  into  a  corporation, 
and  exists  thereafter  only  by  force  of  the  statute,  upon  some  new  and 
modifying  conditions,  to  some  partial  or  changed  extent,  and  so  far 
preventing,  by  the  intervention  of  an  express  command,  the  total  det 
struction  of  individual  liabilities  which  otherwise  would  flow  from 
the  inherent  effect  of  the  corporate  creation.  .  ,  .  Exactly  the  oppo- 
site is  true  of  joint-stock  companies.  Their  formation  destroys  no 
part  or  portion  of  their  common-law  liability  for  the  debts  contracted. 
Permission  to  sue  their  president  or  treasurer  is  only  a  convenient 
mode  of  enforcing  that  liability,  but  in  no  manner  creates  or  saves  it. 
.  .  .  We  may  thus  see  upon  what  the  legislative  intent  to  preserve 
them  as  separate  and  distinct  is  founded,  and  what  distinguishing 
characteristics  remain.  The  formation  of  the  one  involves  the  merg- 
ing and  destruction  of  the  pommon-law  liability  of  the  members  for 
the  debts,  and  requires  the  substitution  of  a  new  or  retention  of  the 
old  liability  by  an  affirmative  enactment,  which  avoids  the  inherent 
effect  of  the  corporate  creation.  In  the  other  the  common-law  liabil- 
ity remains  unchanged  and  unimpaired,  and  needing  no  statutory 
intervention  to  preserve  or  restore  it.  The  debt  of  the  corporation 
is  its  debt,  and  not  that  of  its  members.  The  debt  of  the  joint-stock 
company  is  the  debt  of  the  associates,  however  enforced.  The  crea- 
tion of  the  corporation  merges  and  drowns  the  liability  of  its  corpora- 
tors. The  creation  of  the  stock  company  leaves  unharmed  and  un- 
changed the  liability  of  the  associates.  The  one  derives  its  existence 
from  the  contract  of  individuals ;  the  other  from  the  sovereignty  of 
the  state.  The  two  are  alike,  but  not  the  same.  More  or  less,  they 
crowd  upon  and  overlap  each  other,  but  without  losing  their  identity  ; 
and  so,  while  we  cannot  say  that  the  joint-stock  company  is  a  corpo- 
ration, we  can  say,  as  we  did  say  in  Va7i  Aerman  v.  Bleistein,  102  N. 
Y.  360,  7  N.  E.  537,  that  a  joint-stock  company  is  a  partnership,  with 
some  of  the  powers  of  a  corporation.  Beyond  that  we  do  not  think 
it  is  our  duty  to  go." 

If  the  nonliability  of  the  members  for  the  collection  of  debts  be  in 
fact  a  test  of  a  corporation,  then  these  Pennsylvania  companies  are 
clearly  corporations  under  this  authority.  But  we  cannot  be  sup- 
posed to  concede  this.  In  Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.  566-575,  the  fact  of  the  liability  for  company  debts  of  the 
members  of  the  Liverpool  Insurance  Company  was  held  to  be  no  suffi- 
cient test  of  the  corporate  character  of  that  joint-stock  association. 
Justice  Miller,  as  to  this,  said : 

"  To  this  view  it  is  objected  that  the  association  is  nothing  but  a 
partnership,  because  its  members  are  liable  individually  for  the  debts 
of  the  company.  But,  however  the  law  on  this  subject  may  be  in 
England,  it  is  quite  certain  that  the  principle  of  personal  liability  of 
the  shareholders  attaches  to  a  very  large  proportion  of  the  corpora- 
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tions  of  this  country,  and  it  is  a  principle  which  has  warm  advocates 
for  its  universal  application  when  the  organization  is  for  pecuniary- 
gain." 

The  Massachusetts  court  is  cited  as  holding  that  these  Pennsylva- 
nia associations  are  not  corporations,  and  could  not,  therefore,  be  sued 
in  Massachusetts  as  such.  Edwards  v.  Gasoline  Works,  168  Mass.  564, 
47  K  E.  502.  The  case  does  so  hold.  But  the  decision  is  expressly 
rested  upon  the  earlier  Massachusetts  cases  holding  that  joint-stock 
companies  organized  under  the  law  of  that  State  were  mere  partner- 
ships. Tappan  v.  Bailerj,  4  Mete.  (Mass.)  529  ;  Tyrrell  v.  Washburn, 
6  Allen,  466.  "  If,"  says  Lathrop,  J.,  delivering  the  opinion  of  the 
court,  "the  question  were  an  open  one  in  this  commonwealth,  it 
might  well  be  held  that  such  an  association  could  be  considered  to 
have  so  many  of  the  characteristics  of  a  corporation  that  it  might 
be  treated  as  one."  The  court  in  that  case  express  their  unwilling- 
ness to  adopt  the  views  of  the  Supreme  Court  of  the  United  States 
in  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566,  and  say  that  their 
own  decision,  reported  in  Oliver  v.  Lisurance  Co.,  100  Mass.  531,  and 
affirmed  in  that  opinion,  was  rested  upon  the  ground  stated  by  Jus- 
tice Bradley  in  his  dissenting  opinion.  We  have  neither  the  disposi- 
tion nor  the  freedom  of  the  Massachusetts  court  in  respect  to  the 
opinion  of  the  Supreme  Court  in  Liverpool  Ins.  Co.  v.  Massachusetts. 
The  Youngstown  Coke  Company  presents  many  more  of  the  charac- 
teristic features  of  a  corporation  than  did  the  Liverpool  Insurance 
Company,  and  that  case  is  an  authority  most  strongly  supporting  our 
conclusion  that  it  is  a  corporation.  The  same  conclusion  was  reached 
in  regard  to  another  one  of  these  Pennsylvania  associations  by  Judge 
Lacombe,  in  Bushnell  v.  Park  Bros.  &  Co.,  46  Fed.  209.  That  case 
was  subsequently  affirmed  by  the  Court  of  Appeals,  in  9  C.  C.  A.  iss, 
60  Fed.  583,  though  this  question  seems  to  have  been  abandoned  by 
the  plaintifE  in  error,  against  whose  protest  the  case  had  been  re- 
moved from  the  state  court.  Our  conclusion,  therefore,  is  that  the 
Youngstown  Coke  Company  is  a  corporation  and  a  citizen  of  Pennsyl- 
vania, within  the  meaning  of  the  jurisdictional  requirement  in  respect 
to  diversity  of  citizenship. 


Judgment  affirmed. 
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'  GKEAT  SOUTHEKN  FIEE  PROOF  HOTEL  CO.  v.   JONES. 

1900.  177  U.  S.  449.1 

Jones  &  Co.  brought  a  bill  in  the  U.  S.  Circuit  Court  for  Ohio, 
against  an  Ohio  corporation  and  various  other  defendants.  The  bill 
describes  the  plaintiffs  as  "  members  of  the  limited  partnership  associa- 
tion doing  business  under  the  firm  name  and  style  of  Jones  &  Laugh- 
lins,  Limited,  which  said  association  is  a  limited  partnership  associa- 
tion, organized  under  an  act  of  the  General  Assembly  of  Pennsylvania, 
approved  June  23d  [2d],  1874,  entitled  *  An  act  authorizing  the  for- 
mation of  partnership  associations  in  which  the  capital  subscribed  shall 
alone  be  responsible  for  the  debts  of  the  association,  except  under 
certain  circumstances,' "...  and  which  association  is  "  a  citizen  of 
the  State  of  Pennsylvania." 

The  claim  of  Jones  &  Co.  was  founded  on  the  mechanics'  lien  statute 
of  Ohio.  The  Hotel  Company  demurred  to  the  bill ;  contending  that 
the  said  statute  was  unconstitutional.  After  a  decision  in  favor  of 
Jones  &  Co,  in  the  U.  S.  Circuit  Court  of  Appeals,  the  Hotel  Com- 
pany brought  the  case  to  the  U.  S.  Supreme  Court  on  a  writ  of  certiorari. 

Upon  the  argument  in  the  Supreme  Court,  that  court  suggested 
the  question  (not  raised  by  counsel,  nor  argued  in  the  court  below), 
whether  the  case  as  presented  by  the  record  was  one  of  which  the  U. 
S.  Circuit  Court  could  take  cognizance  by  reason  of  diversity  of  citi- 
zenship. 

John  E.  Safer  and  D.  F.  Pngh,  for  petitioner. 

Talfourd  P.  Linn  and  Louis  G.  Addison,  for  respondents. 

Harlax,  J.  .  .  .  We  are  of  opinion  that  the  plaintiff  as  a 
limited  partnership  association  was  not  entitled  to  invoke  the  juris- 
diction of  the  Circuit  Court.  It  was  not  alleged  to  be,  nor  could  it 
have  alleged  that  it  was,  a  corporation  in  virtue  of  the  statute  ot 
Pennsylvania  under  which,  according  to  the  averments  of  the  bill,  it 
was  organized. 

It  has  been  suggested  that  the  plaintiffs  are  entitled  to  sue,  and  may 
be  sued,  by  their  association  name.  .  .  .  But  the  capacity  to  sue  and 
be  sued  by  the  name  of  the  association  does  not  make  the  plaintiffs  a 
corporation  within  the  rule  that  a  suit  by  or  against  a  corporation  in 
its  corporate  name  in  a  court  of  the  United  States  is  conclusively  pre- 
sumed to  be  one  by  or  against  citizens  of  the  State  creating  the  cor- 
poration. 

[As  to  Const.  Pa.  Art.  XVI.  Sect.  13.]    The  only  effect  of  that  clause 
is  to  place  the  joint-stock  companies  or  associations  referred  to  under 
1  Statement  abridged.    Portions  of  opinion  omitted.  —  Ed. 
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the  restrictions  imposed  by  that  article  upon  corporations ;  and  not  to 
invest  them  with  all  the  attributes  of  corporations. 

We  have  not  been  referred  to  any  case  in  the  Supreme  Court  of 
Pennsylvania  which  distinctly  places  limited  partnership  associations, 
created  under  the  statutes  of  that  State,  on  the  basis  of  corporations. 

That  a  limited  partnership  association  created  under  the  Pennsyl- 
vania statute  may  be  described  as  a  "  quasi  corporation,"  having  some 
of  the  characteristics  of  a  corporation,  or  as  a  "  new  artificial  person," 
is  not  a  sufficient  reason  for  regarding  it  as  a  corporation  within  the 
jurisdictional  rule  heretofore  adverted  to.  That  rule  must  not  \^p. 
extended.  We  are  unwilling  to  extend  it  so  as  to  embrace  partnership 
associations. 

We  have  not  overlooked  the  case  of  Andrews  Bros.  Co.  v.  Toungstown 
Coke  Co.,  58  U.  S.  App.  444,  in  which  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  speaking  by  Judge  Lurton,  held  that  limited 
partnership  associations  organized  under  the  Pennsylvania  statute 
were  corporations  within  the  jurisdictional  requirement  of  diverse 
citizenship.  Por  the  reasons  stated,  we  are  unable  to  concur  in  the 
view  taken  by  that  court. 

We  therefore  adjudge  that  ...  it  was  necessary  to  set  out  the 
citizenship  of  the  individual  members  of  the  partnership  association 
of  Jones  &  Laughlins,  Limited,  which  brought  this  suit. 

Without  considering  the  merits  of  the  case,  we  are  constrained  to 
reverse  the  judgments  of  the  Circuit  Court  of  Appeals  and  of  the 
Circuit  Court,  and  remand  the  cause  for  further  proceedings  consistent 
with  this  opinion.  Under  the  circumstances,  the  plaintiffs  should  be 
allowed,  upon  application,  to  amend  the  bill  upon  the  subject  of  the 
citizenship  of  the  parties. 
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PEOPLE  EX  KEL.  WINCHESTER  v.   COLEMAK 

1892.    133  N.  T.  279. 

Appeal  from  ordor  of  the  General  Term  of  the  Supreme  Court,  in 
the  first  judicial  department,  made  February  13,  1891,  which  atiirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term,  vacating  an  assessment. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York,  in  im- 
posing an  assessment  upon  the  capital  stock  of  the  National  Express 
Company,  a  joint-stock  company,  of  which  the  relator  is  treasurer  for 
the  year  1888. 

George  S.  Coleman,  for  appellants. 

James  C.  Carter,  for  respondent. 

Finch,  J.  The  relator  was  taxed  upon  its  capital  on  the  ground 
that  it  had  become  a  corporation  within  the  meaning  of  the  provision 
of  the  Revised  Statutes  which  enacts  that "  all  monied  or  stock  cor- 
porations deriving  an  income  or  profit  from  their  capital  or  otherwise, 
shall  be  liable  to  taxation  on  their  capital  in  the  manner  hereinafter 
prescribed."  (1  R.  S.  title  4,  chap.  13,  part  1.)  The  company  was 
formed  as  a  joint-stock  company  or  association  in  1853  by  a  written 
agreement  of  eight  individuals  with  each  other,  the  whole  force  and 
effect  of  which,  in  constituting  and  creating  the  organization,  rested 
upon  the  common-law  rights  of  the  individuals  and  their  power  to  con- 
tract with  each  other.  The  relation  they  assumed  was  wholly  the 
product  of  their  mutual  agreement  and  depended  in  no  respect  upon 
the  grant  or  authority  of  the  state.  It  was  entered  into  under  no 
statutory  license  or  permission,  neither  accepting  nor  designed  to  ac- 
cept any  franchise  from  the  sovereign,  but  founded  wholly  upon  the 
individual  rights  of  the  associates  to  join  their  capital  and  enterprise 
in  a  relation  similar  to  that  of  a  partnership.  A  few  years  earlier  the 
legislature  had  explicitly  recognized  the  existence  and  validity  of  such 
organizations,  founded  upon  contract  and  evolved  from  the  common- 
law  rights  of  the  citizens.  (Laws  of  1849,  chap.  258.)  That  act  pro- 
vided that  any  joint-stock  company  or  association,  which  consisted  of 
seven  or  more  members,  might  sue  or  be  sued  in  the  name  of  its  presi- 
dent or  treasurer,  and  with  the  same  force  and  effect,  so  far  as  the  joint 
property  and  rights  were  concerned,  as  if  the  suit  should  be  prose- 
cuted in  the  names  of  the  associates.  But  the  act  explicitly  disclaimed 
any  purpose  of  converting  the  joint-stock  associations  recognized  as 
existing,  into  corporations  by  a  section  prohibiting  any  such  construc- 
tion. (§  5.)  In  1851  the  act  was  amended  in  its  form  and  application, 
but  in  no  respect  material  to  the  present  inquiry.  There  is  no  doubt, 
therefore,  that  when  the  company  was  formed  and  went  into  operation 
the  law  recognized  a  distinction  and  substantial  difference  between 
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joint-stock  companies  and  corporations  and  never  confused  one  with 

the  other,  and  that  the  existing  statute  which  taxed  the  capital  of  cor- 
porations had  no  reference  to  or  operation  upon  joint-stock  companies 
or  associations. 

But  two  things  have  since  occurred.  The  legislature,  while  steadily- 
preserving  the  distinction  of  names,  has  with  equal  persistence  con- 
fused the  things  by  obliterating  substantial  and  characteristic  marks 
of  difference,  until  it  is  now  claimed  that  the  joint-stock  associations 
have  grown  into  and  become  corporations  by  force  of  the  continued 
bestowal  upon  them  of  corporate  attributes.  It  is  said,  and  very  prob- 
ably correctly  said,  that  the  legislature  may  create  a  corporation,  with- 
out explicitly  declaring  it  to  be  such,  by  the  bestowal  of  a  corporate 
franchise  or  corporate  attributes,  and  the  cases  of  banking  associations 
are  referred  to  as  instances  of  actual  occurrence.  {Thomas  v.  Dakin, 
22  Wend.  9 ;  Baiik  of  Watertown  v.  Watertown,  25  Id.  686 ;  People  v. 
Niagara,  4  Hill,  20.)  It  is  added  that  such  result  may  happen  even 
without  the  legislative  intent,  and  because  the  gift  of  corporate  powers 
and  attributes  is  tantamount  to  a  corporate  creation.  It  is  then  asserted 
that  a  series  of  statutes,  beginning  with  the  act  of  1849,  has  ended  in  the 
gift  to  joint-stock  associations  of  every  essential  attribute  possessed  by 
and  characteristic  of  corporations  (Laws  of  1853,  chap.  153,  Laws  of 
1854,  chap.  245,  Laws  of  1867,  chap.  289) ;  that  the  lines  of  distinction 
between  the  two,  however  far  apart  in  the  beginning,  have  steadily  con- 
verged until  they  have  melted  into  each  other  and  become  identical ; 
that  every  distinguishing  mark  and  characteristic  has  been  obliterated, 
and  no  reason  remains  why  joint-stock  associations  should  not  be  in 
all  respects  treated  and  regarded  as  corporations. 

Some  of  this  contention  is  true.  The  case  of  People  ex  rel.  Piatt  v. 
Wemple  (117  N.  Y.  136)  shows  very  forcibly  how  almost  the  full 
measure  of  corporate  attributes  has,  by  legislative  enactment,  been  be- 
stowed upon  joint-stock  associations,  until  the  difference,  if  there  be 
one,  is  obscure,  elusive,  and  difficult  to  see  and  describe.  And  yet  the 
truth  remains  that  all  along  the  line  of  legislation  the  distinctive 
names  have  been  retained  as  indicative  and  representative  of  a  differ- 
ence in  tiie  orp^amzations  themselves^  As  recently  as  the  acts  of  1880 
and  1881,  which  formed  the  subject  of  consideration  in  the  Wemple 
case,  the  legislature,  dealing  with  the  subject  of  taxation  and  desiring 
to  tax  business  and  franchises,  imposed  the  liability  upon  "  every  cor- 
poration, joint-stock  company  or  association  whatever  now  or  here- 
after incorporated  or  organized  under  any  law  of  this  State."  It  is 
significant  that  the  words  "or  organized"  were  inserted  by  amend- 
ment, and  evidently  for  the  understood  reason  that  joint-stock  com- 
panies could  not  pi-operly  be  said  to  be  "  incorporated,"  but  might  be 
correctly  described  as  "  organized  "  under  the  laws  of  the  State.  This 
persistent  distinction  in  the  language  of  the  statutes  I  should  not  be 
inclined  to  disregard  or  treat  as  of  no  practical  consequence,  when 
seeking  to  arrive  at  the  true  intent  and  proper  construction  of  the 
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statute,  even  if  I  were  unable  to  discover  any  practical  or  substantial 
difference  between  the  two  classes  of  organizations  upon  which  it  could 
rest,  or  out  of  which  it  grew,  for  the  distinction  so  sedulously  and  per- 
sistently observed  would  strongly  indicate  the  legislative  intent,  and 
so  the  correct  construction. 

But  I  think  there  was  an  original  and  inherent  difference  between 
the  corporate  and  joint-stock  companies  known  to  our  law  which  legis- 
lation has  somewhat  obscured,  but  has  not  destroyed,  and  that  differ- 
ence is  the  one  pointed  out  by  the  learned  counsel  for  the  respondent, 
and  which  impresses  me  as  logical  and  well  supported  by  authority. 
It  is  that  the  creation  of  the  corporation  merges  in  the  artificial  body 
and  drowns  in  it  the  individual  rights  and  liabilities  of  the  members, 
while  the  organization  of  a  joint-stock  company  leaves  the  individual 
rights  and  liabilities  unimpaired  and  in  full  force.  The  idea  was 
expressed  in  Supervisors  of  Niagara  v.  People  (7  Hill,  512),  and  in 
GiffordY.  Livingston  (2  Den.  380),  by  the  statement  that  the  corpora- 
tors lost  their  individuality  and  merged  their  individual  characters 
into  one  artificial  existence  ;  and  upon  these  authorities  a  corporation 
is  defined  on  the  part  of  the  respondents  to  be  "  an  artificial  person 
created  by  the  sovereign  from  natural  persons  and  in  which  artificial 
person  the  natural  persons  of  which  it  is  composed  become  merged 
and  non-existent."  I  am  conscious  that  legal  definitions  invite  and  pro- 
voke criticism,  because  the  instances  are  rare  in  which  they  prove  to 
be  perfectly  accurate ;  and  yet  this  one  offered  to  us  may  be  accepted 
if  it  successfully  bears  some  sufficient  test.  In  putting  it  on  trial  we 
may  take  the  nature  of  the  individual  liability  of  the  corporators  on 
the  one  hand  and  of  the  associates  on  the  other,  for  the  debts  contracted 
by  their  respective  organizations,  as  a  sufficient  test  of  the  difference 
between  them,  and  contrast  their  nature  and  character. 

It  is  an  essential  and  inherent  characteristic  of  a  corporation  that  it 
alone  is  primarily  liable  for  its  debts,  because  it  alone  contracts  them, 
except  as  that  natural  and  necessary  consequence  of  its  creation  is  modi- 
fied in  the  act  of  its  creation  by  some  explicit  command  of  the  statute 
which  either  imposes  an  express  liability  upon  the  corporators  in  the 
nature  of  a  penalty,  or  affirmatively  retains  and  preserves  what  would 
have  been  the  common-law  liability  of  the  members  from  the  destruc- 
tion involved  in  the  corporate  creation.  In  other  words,  the  individual 
liability  of  the  members,  as  it  would  have  existed  at  common  law,  is 
lost  by  their  creation  into  a  corporation,  and  exists  thereafter  only  by 
force  of  the  statute,  upon  some  new  and  modifying  conditions,  to  some 
partial  or  changed  extent,  and  so  far  preventing,  by  the  intervention 
of  an  express  command,  the  total  destruction  of  individual  liabilities 
which  otherwise  would  flow  from  the  inherent  effect  of  the  corporate 
creation.  The  penalties  sometimes  imposed  are  of  course  new  statu- 
tory liabilities  which  never  at  common  law  rested  iipon  the  individual 
members.  Tlie  retained  liability  occasionally  established  is  in  the 
nature  and  a  parcel  of  such  original  liability,  as  we  had  occasion  to 
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show  in  Rogers  v.  Decker  (131  N.  Y.  490),  but  is  retained  by  force  of 
the  express  command  of  the  statute  and  in  that  manner  saved  from 
the  destruction  whieli  otherwise  would  follow  the  simple  creation  of 
the  corporation.  Ordinarily,  these  individual  liabilities  exist  upon  other 
than  common-law  conditions,  and  make  the  corporators  rather  sureties 
or  guarantors  of  the  corporation  than  original  debtors,  since  in  general 
their  liability  arises  after  the  usual  remedies  against  the  corporation 
have  been  exhausted.  But  where  that  is  not  so,  the  invariable  truth 
is  that  the  creation  of  the  corporation  necessarily  destroys  the  com- 
mon-law liability  of  the  individual  members  for  its  debts,  and  requires 
at  the  hands  of  the  creating  power  an  affirmative  imposition  of  new 
personal  liabilities  or  a  specific  retention  of  old  ones  from  the  destruc- 
tion which  would  otherwise  follow.  Exactly  the  opposite  is  true  of 
joint-stock  companies.  Their  formation  destroys  no  part  or  portion  of 
their  common-law  liability  for  the  debts  contracted.  Those  debts  are 
their  debts  for  which  they  must  answer.  Permission  to  sue  their  presi- 
dent or  treasurer  is  only  a  convenient  mode  of  enforcing  that  liability, 
but  in  no  manner  creates  or  saves  it.  The  statute  of  1853  did  inter- 
fere with  it.  That  act  required  in  the  first  instance  a  suit  against  the 
president  or  treasurer,  and  so  a  preliminary  exhaustion  of  the  ]"oint_ 
property.  But  that  act_was_modal;^ and  deterininedjthe  procedure.  It 
suspended  the  common-law  right,  but  recognized  its  existence.  We  so 
held  in  JFitherhead  v.  Alle7i  (4  Abb.  Ct.  App.  Dec.  628),  and  at  the 
same  time  said  that  the  associations  were  not  corporations  but  mere 
partnership  concerns.  Even  that  mode  of  procedure  has  been  mocU- 
fied  by  the  Code  (§§  1922, 1923),  so  that  the  creditor  at  his  option  may 
sue  the  associates  without  bringing  his  action  against  the  president  or  »i- 
treasurer.  These  last  and  quite  recent  enactments  show  that  the 
legislative  intent  is  still  to  preserve  and  not  destroy  the  original  dif- 
ference between  the  two  classes  of  organizations ;  to  maintain  in  full 
force  the  common-law  liability  of  associates  and  not  to  substitute  for 
it  that  of  corporators  ;  and  preserving  in  continued  operation  that  nor-  ^/^^f,,,^  ^j;;^ 
mal  and  distinctive  difference,  to  evince  a  plain  purpose  not  to  merge  ^  ^ 
the  two  organizations  in  one  or  destroy  the  boundaries  which  separate 
them.  That  intent,  once  clearly  ascertained,  determines  the  construe-  /(4,v**vv^ 
tion  to  be  adopted,  and  may  be  the  only  reliable  test  in  view  of  the  power  n^/-  p^  ^ 
of  the  state  to  clothe  one  organization  with  all  the  attributes  of  the 
other.  The  drift  of  legislation  has  been  to  lessen  and  obscure  the  '^  ^'-'^*'-.* 
original  and  characteristic  difference.  On  the  one  hand  corporations  ^v*--  ..^>~^*-tiu^ 
have  been  created  with  positive  provisions  retaining  more  or  less  the  ^^  <!,,p,,X«JUx 
individual  liability  of  the  members,  and  on  the  other  the  joint-stock  ^  ./L-vvsa. 
companies  have  been  clothed  with  most  of  the  corporate  attributes,  but  ,,  -y- 

enough  of  the  original  difference  remains  to  show  that  our  legislation    ^^^V^-*^'^-'*-^^*^ 
not  only  carefully  preserves  the  distinction  of  names,  but  sufficient, 
also,  of  the  original  difference  of  character  and  quality  to  disclose  a 
clear  intent  not  to  merge  tlie  two. 

We  may  thus  see  upon  what  the  legislative  intent  to  preserve  them  ^^^*^    -^^ZlZi. 
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as  separate  and  distinct  is  founded  and  what  distinguishing  character- 
istics remain.  The  formation  of  the  jone  involves  the  merging  and 
destruction  of  the  common-law  liability  of  the  members  for  the  debts, 
and  requires  the  substitution  of  a  new  or  retention  of  the  old  liability 
by  an  affirmative  enactment  which  avoids  the  inherent  effect  of  the 
corporate  creation ;  in  the  other,  the  common-law  liability  remains  un- 
changed and  unimpaired  and  needing  no  statutory  intervention  to 
preserve  or  restore  it ;  the  debt  of  the  corporation  is  its  debt  and  not 
that  of  its  members,  the  debt  of  the  joint-stock  company  is  the  debt 
of  the  associates  however  enforced ;  the  creation  of  the  corporation 
merges  and  drowns  the  liability  of  its  corporators,  the  creation  of  the 
stock  company  leaves  unharmed  and  unchanged  the  liability  of  the 
associates  ;  the  one  derives  its  existence  from  the  contract  of  individ- 
uals, the  other  from  the  sovereignty  of  the  state.  The  two  are  alike 
but  not  the  same.  More  or  less,  they  crowd  upon  and  overlap  each 
other,  but  without  losing  their  identity,  and  so,  while  we  cannot  s-ay 
that  the  joint-stock  company  is  a  corporation,  we  can  say  as  we  did 
say  in  Van  Aernam  v.  Bleistein  (102  N.  Y.  360),  that  a  joint-stock 
company  is  a  partnership  with  some  of  the  powers  of  a  corporation. 
Beyond  that  we  do  not  think  it  is  our  duty  to  go. 

The  order  should  be  affirmed. 

All  concur.  Order  affirmed. 
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CHAPTER  11. 

CORPORATIONS  SOLE. 

1  Bl.  Com.  469. 

The  first  division  of  corporation  is  into  aggregate  and  sole.  Corpo- 
rations aggregate  consist  of  many  persons  united  together  into  one  so- 
ciety, and  are  kept  up  by  a  perpetual  succession  of  members,  so  as  to 
continue  forever :  of  which  kind  are  the  mayor  and  commonalty  of  a 
city,  the  head  and  fellows  of  a  college,  the  dean  and  chapter  of  a  ca- 
thedral church.  Corporations  sole  consist  of  one  person  only  and  his 
successors,  in  some  particular  station,  who  are  incorporated  by  law,  in 
order  to  give  them  some  legal  capacities  and  advantages,  particularly 
that  of  perpetuity,  which  in  their  natural  persons  they  could  not  have 
had.  In  this  sense  the  king  is  a  sole  corporation  :  so  is  a  bishop :  so 
are  some  deans,  and  prebendaries,  distinct  from  their  several  chapters : 
and  so  is  every  parson  and  vicar.  And  the  necessity,  or  at  least  use, 
of  this  institution  will'  be  yery  apparent,  if  we  consider  the  case  of  a 
parson  of  a  church.  At  the  original  endowment  of  parish  churches, 
the  freehold  of  the  church,  the  churchyard,  the  parsonage  house,  the 
glebe,  and  the  tithes  of  the  parish,  were  vested  in  the  then  parson  by 
the  bounty  of  the  donor,  as  a  temporal  recompense  to  him  for  his 
spiritual  care  of  the  inhabitants,  and  with  intent  that  the  same  emolu- 
ments should  ever  afterwards  continue  as  a  recompense  for  the  same 
care.  But  how  was  this  to  be  effected  ?  The  freehold  was  vested  in 
the  parson ;  and,  if  we  suppose  it  vested  in  his  natural  capacity,  on 
his  death  it  might  descend  to  his  heir,  and  would  be  liable  to  his  debts 
and  incumbrances  :  or,  at  best,  the  heir  might  be  compellable,  at  some 
trouble  and  expense,  to  convey  these  rights  to  the  succeeding  incum- 
bent. The  law  therefore  has  wisely  ordained  that  the  parson,  quate- 
nus  parson,  shall  never  die,  any  more  than  the  king :  by  making  him 
and  his  successors  a  corporation.  By  which  means  all  the  original 
rights  of  the  parsonage  are  preserved  entire  to  the  successor :  for  the 
present  incumbent,  and  his  predecessor  who  lived  seven  centuries  ago, 
are  in  law  one  and  the  same  person ;  and  what  was  given  to  the  one 
was  given  to  the  other  also.^ 

1  Story,  J.,  m  Terrett  v.  Taylor,  9  Cranch  (U.  S.),  43,  said,  p.  46:  At  a  very  early  period 
the  religious  establishment  of  England  seems  to  have  been  adopted  in  the  colony  of  Vir- 
ginia; and,  of  course,  the  common  law  upon  that  subject,  so  far  as  it  was  applicable  to  the 
circumstances  of  that  colony.  The  local  division  into  parishes  for  ecclesiastical  purposes 
can  be  very  early  traced;  and  the  subsequent  laws  enacted  for  religious  purposes  evidently 
presuppose  the  existence  of  the  Episcopal  church  with  its  general  rights  and  authorities 
growing  out  of  the  common  law.  What  those  rights  and  authorities  are,  need  not  be  mi- 
nutely stated.  It  is  sufficient  that,  among  other  things,  the  church  was  capable  of  receiv- 
ing endowments  of  land,  and  that  the  minister  of  the  parish  was,  during  his  incumbenc}', 
seised  of  the  freehold  of  its  inheritable  property,  as  emphaticalh' jaersonn  ecclesiae,  and 
capable,  as  a  sole  corporation,  of  transmitting  that  inheritance  to  his  successors. 
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CHAPTER  III. 
"DISREGARDING  THE  CORPORATE  FICTION." 

RUSSELL  ET  ALS.,  Appellants  v.  TEMPLE  et  al.,  Appellees. 

1798.     Supreme  Court  of  Massachusetts.     3- Dane's  Abridgment,  108. 

[Probate  Appeal.]  In  this  case  the  heirs  of  Thomas  Russell  con- 
tended that  his  shares  in  Maiden,  Charles-river,  Haverhill,  Andover, 
and  Merrimack  bridges,  in  Middlesex  canal,  &c.,  ought  to  be  considered 
as  real  estate,  and  his  widow,  afterwards  married  to  Temple,  ought  to 
have  only  her  dower  for  life  in  them.  On  the  other  hand,  Temple  and 
wife  contended  they  were  personal  estate,  and  ought  to  be  distributed 
as  such,  and  she  have  one-third  part  forever.  The  strongest  case 
among  these,  in  favor  of  real  estate,  was  the  Middlesex  canal,  in  which 
the  corporation  had  a  fee  simple  estate,  or  an  estate  forever,  and  a  per- 
petual toll.  By  the  statutes  passed  respecting  this  canal  and  real  estate, 
the  property  therein  was  divided  into  800  shares,  and  the  shares  in  the 
canal,  including  the  towing  paths  and  wharves  thereon,  were  made 
transferable  and  taxable  as  personal  estate.  This  corporation  also 
had  power  to  hold  real  estate  to  the  amount  of  £30,000,  over  and  above 
the  canal  itself,  and  this  appendant  real  estate  was  made  taxable  as  real 
estate  of  the  corporation  in  the  several  towns  in  which  it  lay. 

It  was  argued  (for  the  widow)  that  these  shares  were  personal  estate 
for  two  reasons :  — 

1st.  Because  these  estates  can  only  exist  in  the  corporation,  which 
alone  can  acquire  it,  alone  be  seized  or  possessed  of  it,  alone  pass  it 
away,  manage  or  repair  it,  and  so  must  hold  it  entire ;  and  that  the 
corpoiation  is  a  moral  person  to  all  the  purposes  of  property.  Its 
tenure  is  to  their  successors,  or  to  their  successors  and  assigns ; 
these  estates  never  can  vest  in  or  be  divided  among  the  individual 
members,  to  hold  as  tenants  in  common  &c.,  in  their  private  capacities. 
Only  the  corporation  can  forfeit  the  estate,  and  that  only  by  forfeiting 


The  corporation  as  a  person: 

Corporations  are  usually/  regard- 
ed as  persons  under  const itiztional 

rovisions  securing';  rir;hts  to  "persons", 
thus,  under  the  14th.  Airiend, 

So, as  to  property  rights  and 
personal  rights  under  the  conrion  la'^ 

s  the  right  to  reputation.   Thus , "D 
falsely,  orally  and  puhlicl]/'  accuped  C, 
a  coal  company,   during  the  coal  faiiiine 
of  1902-3,  of  charging  exorbitant 
prices  for  coal  and  refusing  to  sell 
at  all  to  those  who  v/ere  sicl-c  and 
suffering::.   }To  special  dajna/;^es  v/ere  al- 
le^i;ed.   Such  a  char/^e  violates  the 
company's  ri/;ht  to  its  husiness  repute- 

ion,  and  is  actiona'ole  slander  without 

showing  special  darnan;e." 

Quoting  a  summary  03''  Wilgus 

of   Gross  Coal  Co.  v.  Rose,  126  Y/is.24 
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their  charter ;  and  only  the  corporation  can  be  taxed  for  it  on  common 
law  principles ;  and  on  these  can  it  alone  be  taken  in  execution  for  the 
debts  of  the  corporation  ;  and  on  a  dissolution  of  the  corporation,  "  its 
lands  revert  to  the  grantor,  or  his  heirs,  and  the  debts  due  to  or  from 
it  are  totally  extinguished  ;  so  that  the  members  of  it  cannot  recover  or 
be  charged  with  them  in  their  natural  capacities."  And  a  grant  to  a 
corporation  can  onl}'  be  for  its  life  or  continuance.  2  Bl.  Com.  484  ; 
1  Lev.  239  ;  1  Bac.  Abr.  510.  The  case  of  the  Royal  Exchange  In- 
surance  Comjxmy  v.  Vaughan,  1  Burr.  155,  and  Cowper,  79  to  86, 
Gardne)''s  Case. 

Second.  Because  the  share  is  personal  estate,  though  the  corporation 
hold  real  estate ;  for  the  individual  member  has  no  estate,  but  only  a 
right  to  such  dividends  as  the  corporation,  from  time  to  time,  assign  to 
him.  He  is  unknown  on  the  grants  made  to  it,  and  he  cannot  grant 
any  part  of  the  estate  ;  nor  can  he  be  taxed  for  it  but  by  statute  law  ; 
nor  can  any  private  member  of  a  corporation  be  distrained  for  a  public 
concern  of  it ;  his  only  remedy  for  his  dividend  is  case  in  assumpsit.,  or 
an  action  on  the  case  for  a  wrongful  refusal  or  neglect  to  paj'  or  allow 
him  his  part  of  the  profits.  4  Wood's  Con.  489,  &c. ;  Cowp.  85  ;  Im- 
pey's  Modern  Pleader,  83;  1  Vent.  351,  Dutch  \.  Warren;  1  Stra. 
406  ;  same  case,  2  Burr.  1011.  So  lands  ma}'  be  real  estate  in  one,  yet 
the  trees  or  corn  growing  on  them  maj-  be  personal  estate  in  another. 
LifforcVsCase,  6  Co.  46  to  50 ;  Imp.  M.  P.  167. 

For  the  heirs  it  was  urged  that  these  shares  were  real  estate,  because 
it  was  said  the  estates  were  real  in  the  corporations  ;  annexed  to  the 
soil ;  and  that  if  these  estates  in  the  corporations  were  real,  the  estates 
of  the  individual  members  in  them  followed  their  nature,  and  were  real ; 
and  that  the  frequent  declarations  of  the  legislature  declaring  such 
shares  personal  estate,  at  least  shew  a  doubt :  that  when  one  has  a  right 
to  receive  rent,  he  has  onlj'  a  right  to  receive  a  sum  of  money ;  yet  it 
does  not  follow  that  his  estate  is  not  real  estate,  out  of  which  his  rent 
issues. 

The  judgment  of  the  court  was,  that  these  shares  were  personal 
estate,  and  distribution  was  ordered  accordingh'.  The  principal  reason 
of  the  decision  appears  to  be,  because  the  court  considered  that  the  indi- 
vidual member,  or  shareholder,  had  only  a  right  of  action  for  a  sum  of 
money,  his  part  of  the  net  profits,  or  dividends.  And  so  the  law  baa 
been  held  to  be  since  this  decision  was  made. 


26  WILLIAMSON  V.   SMOOT. 


WILLIAMSON  V.  SMOOT. 

1819.    7  Martin,  Louisiana,  31. 

Appeal  from  the  court  of  the  first  district. 

Matthews,  J.,  delivered  the  opinion  of  the  court.  The  plaintiff 
having  caused  an  attachment  to  be  levied  on  the  steamboat  Alabama, 
the  St.  Stephens  Steamboat  Company  intervened  in  their  corporate 
capacity',  and  claimed  her  as  their  propert}'.  The  intervening  party  are 
a  body  politic,  created  b}^  an  act  of  the  legislature  of  the  territory  of 
Alabama,  the  capital  stock  of  which  is  divided  into  shares  of  a  certain 
amount,  and  Smoot  the  defendant  owns  ten  of  them,  subscribed  for  by 
liim. 

The  questions  to  be  decided  are :  1.  Is  it  proper  for  our  courts  of 
justice  to  recognize,  in  their  judicial  proceedings,  the  company  as  a  cor- 
porate body?  2.  Can  the  shares  or  stock  of  any  individual  stock- 
holder be  legally  attached?^ 

II.  The  existence  of  the  claimants  being  recognized  as  a  body 
corporate,  and  it  being  admitted  that  the  boat  attached  belongs  to 
them  as  a  part  of  their  common  stock,  it  is  clear  that  Smoot  does 
not  possess  such  certain  and  distinct  individual  property  in  it,  as  to 
make  his  interest  attachable.  The  estate  and  rights  of  a  corpora- 
tion belong  so  completely  to  the  body,  that  none  of  the  individuals  who 
compose  it  has  any  right  of  ownership  in  them,  nor  can  dispose  of  any 
part  of  them.     Civ.  Code,  88,  art.  11. 

The  court  is  of  opinion  that  the  district  court  erred  in  disallowing 
the  claim  of  the  company'. 

It  is  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  be 
annulled,  avoided  and  reversed,  and  that  the  attachment  of  the  plain- 
tiff and  appellant  be  quashed,  so  far  as  it  relates  to  the  said  steamboat 
the  Alabama,  and  that  she  be  released  therefrom. 

Jjivin(/ston,  for  the  plaintiffs. 

Duncan^  for  the  claimants. 

1  The  opinion  relating  to  Point  I.  is  omitted.  —Ed. 
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^     "^'t^-    '        ^^^^  ''•  ^^^^  ^^  BURLINGTON.  sT^^ 

i^^  *^^  1882.     59  Iowa,  251.  ^^^      •  ^ 

<^^^^       The  plaintiffs  are  the  executors  of  the  estate  of  James  W.  Qrimes       ^%i^ 

'(*A  ^]  deceased.     They  are  residents  of  the  city  of  Burlington,  where  the    'X;  ^ 

estate  is  situated.     Part  of  the  estate  consists  of  shares  of  stock  in     ^    «^ 

^^    the  Dunleith  and  Dubuque  Bridge  Co.,  which  is  a  corporation  of  that    C"^"    ' 

^A.'  name,  incorporated  under  the  general  incorporation  laws  of  the  State  J^  J5 

jof  Iowa,  and  having  its  principal  place  of  business  in  Dubuque  county       '^     "^ 

-  f^-'-'^he  corporation  owns  a  bridge  across  the  Mississippi  River,  from  the  ^^    <^ 

city  of  Dubuque,  Iowa,  to  the  eastern  shore  of  the  river  in  the  State  \, 

^^  ■  ,  of  Illinois,  and  said  bridge  is  all  the  tangible  property  owned  by  the    ^        -^ 
_  t>-^corporation.     The  bridge  was  assessed  for  taxation  at  Dubuque,  and  ^r^  ^ 
^        the  taxes  were  paid.     The  shares  of  stock  in  the  bridge  company  held        <r^  '^ 
.  and  owned  by  the  estate  of  Grimes  were  also  assessed  for  taxation  ^^  ^^ 

-^    for  the  same  year  at  the  city  of  Burlington.     The  plaintiffs  claimed  >     ^.J^ 
»  that  the  stock  was  not  liable  to  taxation,  and  appealed  from  the  board         \^ 

j^tAXT    of  equalization  of  the  city  of  Burlington  to  the  Circuit  Court.     Upon  ^        '^ 

a  trial  in  the  Circuit  Court  it  was  held  that  the  assessment  of  the   >^  "^  .<^ 
J^  '      stock  was  authorized  by  law,  and  plaintiffs 'appeal.  sr  ^    J^ 

t^    Hedge  and  Blythe,  Shiras,  Van  Duzee  and  Henderson,  for  appellants.    '^    ^ 
I  .,C.  L.  Poor,  for  appellee.  X  >^  "" 

RoTHROCK,  J.  —  The  assessment  of  the  bridge  as  the  property  of^'^v    •       ^ 
^^■^     the  corporation  was  authorized  by  law.     Appeal  of  The  Des  Moines 
t  Water  Compamj,  48  Iowa,  324.     Whether  the  shares  of  stock  can  be 

^^^^legally  assessed  and  taxed  as  the  property  of  the  stockholders  for  the 
-^^'^'^same  year  for  which  the  property  of  the  corporation  is  assessed  and 
^^v^axed  was  not  determined  in  that  case.  It  was  said,  however,  that 
^e  statute  provides  that  the  stock  of  such  corporations  shall  be 
assessed  at  its  cash  value.  When  assessed  and  taxed  under  the  statute, 
stock  must  be  taxed  as  the  property  of  the  respective  owners,  and  there 


.>-^J 


^^is  no  provision  making  the  corporation  liable  therefor." 
I  We  have  then  the  question  in  this  case  whether  the  shares  of  stock 

j^„^^may  be  taxed  in  addition  to  the  taxation  of  the  property  of  the  cor- 
poration. 

.  And  we  may  say,  once  for  all,  at  the  outset,  that  our  views,  as  ex- 

,,^^  pressed  in  the  case  just  cited,  that  the  statute  provides  that  the 
stock  shall  be  assessed  and  taxed,  remains  unchanged.  This  conclu- 
sion is  not  founded  upon  any  doubtful  construction  of  the  statute,  but 

^  upon  its  plain,  certain  and  unequivocal  language  and  meaning.  The 
statute  imposing  this  burden  upon  the  stock  is  found  in  section  813 

^Sy^'hi  the  Code,  and  is  as  follows  :  "  Depreciated  bank  notes  and  the 
stock  of  corporations  and  companies  shall  be  assessed  at  their  cash 
value,*  *  *  *  " 
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It  is  idle  to  contend  in  the  face  of  this  plain  and  explicit  language 
that  the  legislature  has  not  required  that  stock  in  corporations  shall 
be  assessed,  and  the  only  question  now  for  determination  is,  does  the 
legislature  have  the  power  to  determine  that  the  property  of  a  cor- 
poration and  the  stock  shall  both  be  taxed. 

Counsel  for  appellants  contend  that  no  such  power  exists,  because 
it  is  duplicate  or  double  taxation  of  the  same  property,  and  it  is  in- 
sisted that  "  this  court  has  over  and  over  again  declared  that  double 
taxation  is  forbidden  by  our  Constitution."  If  this  statement  were 
correct,  and  we  should  concede  that  the  question  here  presented  were 
one  of  duplicate  taxation,  the  case  could  easily  and  speedily  be  disposed 
of  by  a  prompt  reversal.  But,  while  it  is  true  that  this  court  in  Tallman 
V.  Butler  County,  12  Iowa,  534,  said  that  it  "  is  neither  the  policy  nor 
the  justice  of  the  law  to  tolerate  double  taxation,"  and  in  TJ.  S.  Ex- 
press Co.  v.  Ellyson,  28  Id.,  378,  that  "  double  taxation  would  be  so 
unjust  as  to  excite  disfavor  of  both  courts  and  legislature,"  and  in 
Mc  Gregorys  Executors  v.  Vanpel,  24  Id.,  436,  that  mortgages  upon  real 
estate  should  be  held  to  be  taxable  "  unless  this  will  lead  to  double 
taxation,"  yet  it  never  has  been  held  in  this  State,  that  what  is  de- 
nominated duplicate  taxation  is  in  excess  of  the  legislative  power. 
The  most  that  can  be  said  of  these  utterances  of  this  court  is,  that  it 
should  be  held  in  disfavor  by  courts  and  legislatures. 

In  Cooley  on  Taxation,  165,  it  is  said  :  "  It  has  properly  and  justly 
been  held  that  a  construction  of  the  laws  was  not  to  be  adopted  that 
would  subject  the  same  property  to  be  twice  charged  for  the  same  tax, 
unless  it  was  required  by  the  express  words  of  the  statute  or  by  neces- 
sary implication." 

Upon  the  question  as  to  whether  the  imposition  of  taxes  upon  the 
property  of  a  corporation  and  upon  the  shares  of  stock  in  the  hands 
of  stockholders,  the  general  observations  upon  the  subject  of  duplicate 
taxation  found  in  Cooley  on  Taxation,  page  159,  seem  to  us  to  be  ap- 
propriate to  be  here  quoted.  It  is  there  said  :  "  A  system  of  indirect 
taxes,  combined  with  a  system  of  general  taxation  by  value,  must 
often  have  the  effect  to  duplicate  the  burden  upon  some  species  of 
property  or  upon  some  persons,  and  the  taxation  of  stockholders  of  a 
corporation  and  also  of  the  corporationitself,  must  sometimes  produce 
a  like  result.  There  is  also,  sometimes,  what  seems  to  be  double  tax- 
ation of  the  same  property  to  two  individuals,  as  where  the  purchaser 
of  property  on  credit  is  taxed  on  its  full  value  while  the  seller  is  taxed 
to  the  same  amount  on  the  debt  *  *  *  *.  Now,  whether  there  is  in- 
justice in  tlie  taxation,  in  every  instance  in  which  it  can  be  shown 
that  one  individual,  who  has  been  directly  taxed  his  due  proportion, 
is  also  compelled  indirectly  to  contribute,  is  a  question  we  have  no 
occasion  to  discuss.  It  is  sufficient  for  our  purposes  to  show  that  the 
decisions  are  nearly,  if  not  quite,  unanimous  in  holding  that  taxation 
is  not  invalid  because  of  any  such  unequal  results." 

It  must  be  conceded  that  the  taxation  of  the  property  of  the  cor- 
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poration  and  also  of  the  stock  bears  no  resemblance  to  taxing  the 
same  tract  of  land  twice  to  the  same  person,  nor  once  to  A,  and  again 
to  B.  That  would  be  a  double  taxation,  which  we  suppose  would  not 
be  allowable  in  any  State  in  the  Union.  It  would  be  a  direct  discrimi- 
nation and  inequality  in  the  exercise  of  the  taxing  power,  which  would 
impose  a  greater  burden  upon  one  citizen  than  upon  another  upon  the 
same  kind  of  property.  But  the  case  at  bar  is  quite  different.  The 
corporation  is  a  person  distinct  from  the  stockholder.  It  is  true,  it  is 
what  is  denominated  an  artificial  person,  and  may  be  said  to  be  ideal 
and  intangible.  But  that  it  is  a  person  in  law  is  the  first  principle 
learned  by  the  student  in  opening  any  book  on  corporations.  Its 
stockholders  are  distinct  and  different  persons.  They  are  usually  not 
liable  for  its  debts,  and  have  no  right  to  the  enjoyment  or  possession 
of  its  property  during  the  period  of  its  duration  or  until  it  be  dissolved 
by  some  procedure  known  to  the  law.  The  stockholder  is  entitled  to 
dividends  upon  his  stock,  if  there  be  any  dividends,  and  the  value  of 
his  stock  depends  upon  prospective  dividends,  and  the  dividends  de- 
pend upon  the  net  earnings  of  the  corporation.  If  the  bridge  in  this 
case  be  taxed,  the  tax  must  be  paid  from  the  income,  and  this  reduces 
the  value  of  the  stock,  so  that  there  is  no  duplicate  taxation,  so  far  at 
least  as  the  tax  upon  the  bridge  reduces  the  value  of  the  stock. 

in  McGregor' s   ExecWs    v.    Vanpel,  supra,  this  court  held  that   a 
mortgage  given  to  secure  the  payment  of  the  purchase-money  of  the 
premises  mortgaged  is  not  exempt  from  taxation.     In  that  case  it  is 
said  that  "a  system  of  assessments  operating  with  entire  equality  and     .        ,    ^ 
with  absolute  justice  is  a  desideratum  in  government  yet  unattained,   ^<-'^*-*'^-^'*^ 
and  perhaps  unattainable."     And  in  Finley  v.  Philadelphia,  32  Pa.    V  Cti 
St.,  381,  it  is  said :  "  There  is  nothing  poetical  about  tax  laws,  when- 
ever they  find  property  they  claim   contribution  for  its   protection 
without  any  special  respect  to  the  owner  or  his  occupation." 

The  best  devised  system  of  taxation  based  upon  the  values  of  pro- 
perty must,  of  necessity,  produce  unequal  results,  so  long  as  the  at- 
tempt is  made  to  tax  all  property  including  real  estate,  personal 
chattels,  and  moneys  and  credits.  One  person  will  be  taxed  upon  the 
real  estate  bought  upon  credit,  and  another  upon  the  obligation  which 
he  holds  for  the  purchase-money.  And  this  must  necessarily  be  so  or 
there  would  be  but  little  taxation  upon  credits,  because,  for  the  most 
part,  they  are  either  the  representative  of  money  or  property  of  some 
kind  held  by  another.  If  as  is  said  in  Cooley  on  Taxation,  p.  100, 
"all  the  property  in  a  town  is  sold  on  credit  and  the  property  is  taxed 
to  the  purchasers,  and  the  debts  to  sellers,  it  is  manifest  that  the  town 
taxes  twice  as  much  w^ealth  as  lies  within  its  borders."  And  yet 
under  the  system  of  taxation  adopted  by  the  State  of  Iowa,  it  cannot 
be  claimed  that  the  assessor  must  inquire  of  the  owner  of  promissory 
notes,  or  mortgages,  whether  they  are  credits  for  taxable  property 
which  has  been  sold  by  the  holder  of  these  credits. 

In  the  case  at  bar  the  stockholders  paid  to  the  corporation  a  certain 
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sum  of  money.  The  corporation  used  this  money  in  the  construction 
of  a  toll-bridge  from  which  the  corporation  derived  an  income.  The 
agreement  between  the  contracting  parties  is  that  the  corporation  is  to 
manage  and  control  the  bridge,  make  the  necessary  repairs,  and  pay 
the  taxes  assessed  against  the  bridge,  and  after  deducting  these  legiti- 
mate and  necessary  expenses  pay  to  the  stockholder  his  proportionate 
share  of  the  net  earnings,  and  upon  the  dissolution  of  the  corporation 
the  stockholder  is  to  be  repaid  his  money  advanced  from  the  property 
belonging  to  the  dead  corporation.  Now,  suppose  this  very  contract 
were  made  with  a  natural  person  instead  of  a  corporation,  and  the 
stockholder  or  creditor  should  make  a  claim  that  the  obligation  held 
by  him  was  not  taxable.  There  would  be  no  more  grounds  for  such 
claim  under  our  system  of  taxation  than  there  would  be  for  the  claim 
that  if  A  loans  B  $100,  which  is  invested  in  merchandise,  the  debt  is 
not  taxable  because  the  merchandise  is  taxable. 

These  illustrations,  it  appears  to  us,  demonstrate  that  if  we  were  to 
determine  that  the  legislature  has  no  constitutional  power  to  impose 
this  tax  upon  the  stockholder,  it  would  open  a  door  into  a  sea  of 
trouble  in  the  administration  of  the  revenue  laws  of  the  State. 

In  disposing  of  this  important  question  we  have  not  reviewed  the 
authorities  cited  by  the  respective  counsel  of  the  parties.  It  is  suf- 
ficient to  say  that  these  views  are  supported  by  the  very  great  majority 
of  adjudged  cases  upon  this  subject.  We  think  the  Circuit  Court  cor- 
rectly determined  that  the  shares  of  stock  are  taxable.  And  if  the 
public  interests  of  this  State  require  that  either  the  property  of  a  cor- 
poration of  this  character,  or  the  stock  therein  be  exempt  from  taxa- 
tion, that  relief  must  come  from  the  law-making  power.  It  will  be 
understood  that  the  decision  in  this  case  will  have  no  application  to 
capital  stock  in  manufacturing  companies.  By  chapter  57  of  the  laws 
of  1880  such  stock  is  exempt  from  assessment  and  taxation. 

Affirmed. 
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JOHN  FOSTER  &  SON  LIMITED  v.  COMMISSIONERS   OF 
INLAND   REVENUE. 

1893.     L.  R.  (1894)  1  Q.  B.  5r6.i 

Case  stated  b}-  Commissioners  of  Inland  Revenue. 

The  Stamp  Act  imposes  an  ad  valorem  duty  "  upon  conveyance  or 
transfer  on  sale  of  an}-  property."  The  consideration,  as  appears  from 
another  clause  of  the  Act,  need  not  always  be  money,  but  may  be  stock 
or  mai'ketable  securities.  The  Act  provides  that  the  term  "  conveyance 
on  sale"  includes  every  instrument  "  whereby  any  propertj'  upon  the 
sale  thereof  is  legally  or  equitably  transferred  to  or  vested  in  the 
purchaser  or  any  other  person  on  his  behalf  or  b}-  his  direction." 

Eight  persons,  who  had  for  many  j-ears  carried  on  business  in  part- 
nership as  John  Foster  &  Son,  being  desirous  that  the  firm  should  be 
reconstructed  as  a  Limited  Company  (registered  with  limited  liability 
under  the  Companies  Acts),  agreed  to  terminate  their  partnership,  and 
to  transfer  all  the  firm  propert}-  to  a  Limited  Compan}-,  styled  John 
Foster  &  Son  Limited,  to  be  formed  of  all  the  partners  exclusively 
for  the  purpose  of  taking  over  the  same  subject  to  all  the  liabilities  ; 
the  whole  of  the  ordinary  shares,  preference  shares,  and  debenture  stock 
of  the  company  to  be  allotted  among  the  partners  in  proportion  to  their 
respective  shares  in  the  partnership  estate.  In  accordance  with  this 
agreement,  by  deed  of  indenture  between  the  eight  persons  who  com- 
posed the  partnership  and  the  Limited  Company,  registered  under  the 
Companies  Acts  under  the  name  of  John  Foster  &  Son  Limited,  all  the 
partnership  property  was  conveyed  to  the  Limited  Compan}-. 

The  Commissioners  assessed  an  ad  valorem  dut}'  upon  the  deed,  as 
coming  under  the  head  of  a  "  conveyance  or  transfer  on  sale." 

In  the  Queen's  Bench  Division,  Cave,  J.  held  that  the  assessment 
was  erroneous,  and  Wright,  J.  took  the  opposite  view.  Wright,  J., 
withdrew  his  judgment,  and  the  appeal  from  the  Commissioners  was 
allowed. 

From  this  decision  of  the  Divisional  Court,  the  defendants  appealed 
to  the  Court  of  Appeal. 

Sir  Charles  Russell^  A.  G.,  and  DancJcwerts  {Sir  John  Bighy^ 
S.  G.,  with  them),  for  appellants. 

Finlay,  Q.  C,  and  A.  R.  Kirby,  for  respondents.  [Argument  as 
condensed  in  C9  L.  T.  isr.  s.  p.  817.] 

In  order  to  constitute  a  sale  there  must  be  two  different  parties  capa- 
ble of  making  an  agreement,  and  there  must  be  two  different  things, 
the  property  sold  and  the  price  given  for  it.  In  the  present  case  there 
has  merely  been  a  re-arrangement  of  ownership.  The  parties  remained 
the  same,  and  nothing  was  parted  with,  and  nothing  was  given.     It 

^  Statement  abridged.  Opinions  in  Queen's  Bench  Division,  and  part  of  argument^ 
emitted.  —  Ed. 
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was  like  a  conveyance  of  property  to  trustees  upon  trust  to  carry  on 
the  business,  and  divide  the  proceeds  arising  from  it  amongst  the 
conveying  i)ersons. 

LiNDLEY,  L.  J.  I  confess  that,  with  great  deference  to  Cave,  J., 
I  cannot  see  the  difficulty  in  this  case. 

The  material  sections  of  the  Act  of  1870  must  first  be  considered. 
[The  Lord  Justice  then  read  ss.  70  and  71  of  the  Stamp  Act,  1870,  and 
continued]  :  The  importance  of  s.  71,  to  my  mind,  is  this:  it  shews 
that  there  may  be  a  conveyance  on  sale,  although  the  consideration  for 
it  is  not  cash  or  money,  but  may  include  or  consist  of  stock  or  market- 
able securities.  The  definition  of  "  stock  "  and  "  marketable  securities  " 
will  be  found  in  s.  2.  Then  s.  78  imposes  a  stamp  duty  on  convej-ances 
not  otherwise  charged,  and  the  schedule  shews  what  the  stamps  are 
that  are  imposed  upon  conveyances  that  are  charged.  First  we  have 
"conveyance  or  transfer  whether  on  sale  or  otherwise,"  of  certain 
stocks  and  dividends.  The  present  case  does  not  come  within  that 
head.  Then  we  have  "conveyance  or  transfer  on  sale,  of  any  prop- 
erty "  .  .  .  "  where  the  amount  or  value  of  the  consideration  for  the 
sale  does  not  exceed  £5."  That  fits  in  with  ss.  70  and  71.  Then  we 
come  to  "  Conveyance  or  transfer  b}'  way  of  security  of  any  property 
or  of  an}'  securit}' ; "  and  then  we  have  "Conveyance  or  transfer  of 
any  kind  not  hereinbefore  described."  We  must  accordingly  consider 
under  which  of  these  heads  the  particular  deed  in  this  case  comes.  It 
certainly  does  not  come  under  the  first,  nor  under  "conveyance  or 
transfer  by  way  of  security  of  any  property,"  and  the  alternative  is 
between  "  conveyance  or  transfer  on  sale  "  and  "  conveyance  or  transfer 
of  any  kind  not  hereinbefore  described." 

Now,  the  document  in  this  case  is  an  indenture  made  between  eight 
gentlemen  of  the  first  eight  parts,  and  "John  Foster  &  Sons  Limited 
(hereinafter  called  'the  company'),  of  the  9th  part."  Pausing  there  for 
a  moment :  although  the  persons  of  the  first  eight  parts  may  be,  and 
were  members,  and  the  only  members,  of  John  Foster  «&  Co.  Limited, 
John  Foster  &  Co.  Limited  is  not  those  eight  individuals ;  John  Fostei 
&  Co.  Limited,  is  a  corporation.  We  have  accordingly  two  parties, 
one  party  consisting  of  several  individuals,  and  the  other  party  consist^ 
ing  of  a  corporation.  Whether  they  are  or  are  not  the  members,  or  the 
only  members  of  the  corporation,  is  wholly  immaterial.  The  corpora- 
tion is  a  totally  different  person  from  them  in  any  capacity  3'ou  choose 
to  assign  to  them  except  a  corporate  one.  [The  Lord  Justice  then 
stated  the  recitals  in  and  the  operative  part  of  the  conveyances,  and 
continued]  :  — 

Then  tlie  parties  of  the  first  eight  parts  put  their  seals  to  the  instru- 
ment, and  tlie  company  puts  its  seal  to  it.  Now,  what  is  that  instrument? 
It  is  certainly  a  conveyance  of  property  ;  that  is  obvious.  Jn  order  to 
amount  to  a  conveyance  of  property  there  must  be  a  person  conveying 
and  a  person  taking,  and  you  have  them  both  here.  The  persons  con- 
veying are  the  persons  named  in  the  first  eight  parts,  and  the  persons 
taking  are  the  corporation  named  in  the  ninth  part. 
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Now,  what  is  the  consideration  ?  The  consideration  for  the  transfer 
of  this  property  is,  I  agree,  not  money,  but  it  is  stocks  and  securities, 
which  for  this  purpose  are  to  be  regarded  as  equivalent  to  mone}'  by 
reason  of  s.  71  of  the  Act  to  which  I  have  already  alluded.  Then  what 
have  we  got?  To  sum  it  up  shorth',  it  is  a  conveyance  of  propert}' 
from  one  person  to  another,  for  mone^',  or  what  is,  according  to  the 
provisions  of  the  statute,  equivalent  to  raone}'.  What  is  that  except  a 
conveyance  on  sale?  What  else  can  you  call  it?  It  is  certainl}'  not  a 
gift ;  it  is  not  an  exchange;  it  is  not  a  partition  ;  it  is  not  a  mortgage. 
I  do  not  know  what  it  is  unless  it  is  a  conveyance  on  sale.  I  do  not 
know  what  is  necessary  to  constitute  a  sale,  except  a  transfer  of  proi> 
erty  from  one  person  to  another  for  money,  or  for  the  purposes  of  the 
Stamp  Act,  for  stock  or  marketable  securities. 

But  then  it  is  argued  that  it  is  onlj-  a  redistribution  of  property.  I 
do  not  consider  it  a  redistribution  at  all.  It  is  an  entire  transfer  of 
propert}'  from  one  set  of  people  to  another  person  altogether,  and 
whether  there  are,  as  there  ma}'  well  be  hereafter,  additional  persons 
taking  shares  in  this  company,  is  perfectly  immaterial. 

Again  it  is  argued  on  behalf  of  the  appellants  that  this  instrument  is 
in  substance  nothing  more  than  a  conveyance  to  a  trustee  to  cany  on 
the  business  in  trust  for  the  grantor.  Just  try  that.  Supposing  there  is 
a  conveyance  by  half-a-dozen  people,  transferring  their  property  to  a 
trustee  on  trust  to  carry  on  the  business  for  them,  can  3'ou  in  any  sense 
of  the  word,  legal  or  busiiiess-like,  or  otherwise,  call  that  trustee  a 
buyer?  There  is  no  buying,  there  is  no  sale  to  him  at  all,  nor  is  there 
any  mone}',  or  stock,  or  securities,  or  anything  else  parted  with  b}'  him. 
Then  it  was  urged  that  these  shares  can  derive  no  value  unless  the 
company  gets  this  propert}'  transferred  to  them.  That  is  possible 
enough.  That  is  to  say,  in  other  words,  that  the  shares  in  the  com- 
pany would  be  valueless  unless  the  company  had  assets.  Of  course 
they  would  be,  but  that  does  not  affect  the  question  whether  there  is  a 
sale  or  a  conveyance  or  not.  I  think  myself  that  Cave,  J.,  has  attached 
too  little  importance  to  the  fact  that  yon  have  here  a  distinct  seller, 
and  a  distinct  buyer,  and  that  in  point  of  law  it  is  immaterial  that  in 
the  present  case  the  buyer  is  a  corporation  which  consists  of  the  eight 
persons  who  formed,  and  who  are,  the  partners.  The  appeal  must  be 
allowed. 

Kat,  L.  J.  I  am  of  the  same  opinion.  With  deference  to  Cate,  J., 
it  seems  to  me  impossible  to  hold  that  this  transaction  was  anything 
else  than  a  conveyance  on  sale.  As  pointed  out  on  the  face  of  the 
statute,  the  consideration  may  be  money  or  money's  worth.  Money's 
worth  certainly  is  sufficiently  expressed  by  a  number  of  shares  and 
debentures  of  an  existing  corporation,  which,  in  effect,  constituted  the 
consideration  for  the  particular  transfer  in  this  case.  Now,  that  there 
was  a  conveyance  is  beyond  all  question.  The  persons  who  are  named 
as  vendors  in  the  deed  have  divested  themselves  of  their  property  in  the 
subject  of  that  conveyance;  and  all  that  property  is  vested  in  an  entirely 
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independent  and  separate  bod}-,  —  namel3-,  a  corpo'srition.  Suppose  that 
corporation  had  consisted  of  altogether  different  persons,  no  one  for  a 
moment  would  doubt  that  this  was  a  conveyance  on  sale.  Suppose 
there  had  been  one  person  in  it  different,  there  is  nothing  that  I  have 
heard  in  the  argument  which  induces  me  to  suppose  that  even  in  that 
case  it  could  have  been  doubted  that  this  was  a  conve3'ance  on  sale. 
But  the  argument,  as  I  understand  it,  is  this,  —  that  the  individual  cor- 
porators who  composed  that  corporation  were,  m  fact,  the  very  identical 
persons  who  were  conveying  this  property  to  the  corporation,  and  the 
corporation  had  no  other  property  except  this  which  it  took  under  its 
conve^'ance  ;  and  that,  as  the  only  value  of  the  shares  and  debentures 
was  derived  from  this  ver}'  property  which  the  individual  corporators 
were  conveying  to  the  corporation,  the  conveying  partners  either  got 
no  consideration  for  that  which  the}'  conveyed  other  than  part  of  the 
property  actually'  conveyed,  or  they  got  no  consideration  at  all.  Now, 
I  do  not  follow  that  argument  in  the  least.  I  think  it  is  a  fallacy  from 
beginning  to  end.  In  the  first  place,  a  corporation  is  a  different  thing 
from  the  individuals  who  compose  it ;  and,  secondly',  the  shares  and 
debentures  of  a  corporation  are  not  the  same  thing  as  the  property 
which  that  corporation  owns.  You  may  say,  in  one  sense,  that  the 
property  is  a  security  for  the  value  of  those  shares.  The  value  of  those 
shares  in  the  market,  which  observe  are  immediately  transferable,  ma}'^ 
depend  upon  the  solvency  of  the  company,  the  amount  of  property  it 
possesses,  and  its  chance  of  carrying  on  a  profitable  business.  To  say 
that  the  shares  and  debentures  are  part  of  that  property  seems  to  me 
to  be  a  complete  confusion  of  terms.  Suppose  the  case,  which  I  put 
during  the  argument,  of  a  sale  of  real  estate,  and  the  whole  of  the 
purchase-money  not  to  be  paid  at  once  in  cash,  but  to  be  secured  on 
mortgage  on  that  real  estate  ;  and,  if  you  like,  in  order  to  make  the 
finalog}'  perfect,  suppose  the  purchaser  had  no  other  propert}'  than  that 
propert}',  would  the  transaction  be  the  less  a  sale  for  that  reason? 
Still  the  consideration  given  would  be  a  certain  amount  of  cash  which 
would  be  left  on  the  security  of  the  estate  ;  but  I  have  never  yet  heard 
that  because  the  whole  of  the  purchase-mone}'  upon  a  sale  of  real  estate 
was  left  on  mortgage  of  the  real  estate,  that  for  that  reason  the  trans- 
action ceased  to  be,  or  was  prevented  from  being,  a  sale.  Yet,  reall}*, 
that  is  what  the  argument  in  this  case  comes  to.  I  confess  I  am  not 
able  to  agree  with  it.  Nothing  else  was  suggested  which  should  pre- 
vent this  transaction  from  being  a  sale,  and  it  seems  to  me  clearly  to 
t)e,  under  the  words  of  this  statute,  "  a  conveyance  on  sale"  for  a  con- 
wideration,  which,  if  not  money,  at  least  is  money's  worth.  I,  therefore, 
'v^ith  all  deference  to  Cave,  J.,  think  that  his  decision  must  be  reversed, 
und  the  appeal  allowed. 

A.  L.  Smith,  L.  J.  The  question  in  this  case  is  whether  the  instru- 
'tfient  of  November  27,  1891,  is  a  conve3'ance  or  transfer  on  sale  of  any 
of  the  property  mentioned  under  the  second  he£>d — "  conveyance  or 
transfer  "  —  in  the  schedule  to  the  Stamp  Act  of  1870. 
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Now,  in  order  to  find  out  what  is,  or  is  not,  a  conveyance  or  transfer 
on  sale  of  any  property  in  that  second  head  of  the  schedule,  1  must 
refer  to  ss.  70  and  71  of  the  Act.  And,  reading  both  these  sections 
together,  it  seems  to  me  that  the  term  "  conve3-ance  on  sale"  includes 
ever}'  instrument  whereby  any  propertj^  upon  the  sale  thereof,  is  trans- 
ferred to  or  vested  in  the  purchaser  in  consideration  of  any  stock  or 
marketable  security-.     That  is  the  definition. 

First  of  all,  then,  is  this  an  instrument  whereby  any  property  is 
transferred  to  or  vested  in  the  purchaser?  I  beg  to  say.  Yes.  It  is  an 
instrument  upon  the  face  of  which  the  actual  land  of  the  vendors,  and 
the  trade-marks  which  are  their  property,  are  transferred  to  a  limited 
company.  I  do  not  think  that  this  is  disputed,  and  it  does  not  appear 
to  me  to  be  disputed  so  far,  in  the  judgment  of  my  brother  Cave  ;  but 
what  he  says  is  that  this  is  not  an  instrument  whereby  any  property, 
upon  the  sale  thereof,  is  transferred.  The  real  pith  of  his  judgment 
is  that  the  vendors  and  vendees  are  the  same  persons  —  that  the  agree- 
ment as  regards  the  sale  was  carried  out  bj'  the  members  of  the  old 
firm  before  anj^  company  limited  came  into  existence,  and  that  inas- 
much as  they  are  the  same  persons  now  as  then,  there  is  no  sale  at 
all ;  and,  therefore,  there  is  no  instrument  whereby  any  property  upon 
the  sale  thereof  is  transferred.  I  must  here  respectfully  differ  with  my 
brother  Cave,  It  seems  to  me  that  the  company  limited  are  not  the 
same  persons  as  the  eight  members  of  the  old  firm  —  thej'  are  different 
altogether.  It  was  admitted  by  Mr.  Finlay  in  argument,  though  he 
entirely  took  away  the  ground  from  under  my  brother  Cave's  feet  when 
he  said  so,  that  the  companj'  limited  could  maintain  a  suit  for  specific 
performance  against  the  old  partners.  If  that  is  so,  how  can  the}'  be 
the  same  persons?  This  really  shews  that  they  are  not  the  same 
persons.     It  is  here  that  I  disagree  with  my  brother  Cave. 

The  respondents  also  contend  that  there  was  no  consideration.  "We 
must  read  the  two  sections  together.  Sect.  70  enacts  that :  "  The  term 
'  conveyance  on  sale'  includes  every  instrument  whereby  any  property, 
upon  the  sale  thereof,  is  transferred  to  or  vested  in  the  purchaser." 
Then  s.  71  implies  that  it  may  be  in  consideration  of  any  stock  or 
marketable  security.  The  land  and  the  trade-marks  are  transferred 
by  this  instrument  from  the  eight  partners  who  were  the  old  firm  to  the 
new  company  limited.  The  land  and  trade-marks  are  transferred  by 
this  instrument  in  consideration  of  what?  In  consideration  of  stock 
or  marketable  securities,  which,  undoubtedly,  are  not  the  same  things 
as  the  land  and  trade-marks  themselves,  though  they  may  be  charges 
upon  the  land  and  trade-marks  which  are  conveyed.  It  seems  to  me 
that  it  is  untrue  to  sa}'  that  in  this  transaction  there  has  been  no  con- 
sideration passing  from  the  vendee  to  the  vendor.  Although  charges 
upon  the  land  and  the  trade-marks,  the  consideration  comes  within  the 
very  terms  of  s.  71  itself,  —  "  any  stock  or  marketable  security." 

For  these  reasons,  I  pi-efer  the  judgment  of  my  brother  Wright  to 
that  of  my  brother  Cave.  Aj^peal  allowed. 
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GALLAGHER  v.   GERMANIA  BREWING  CO. 

1893.     53  Minnesota,  214.1 

Freeman  P.  Lane^  and  Wm.  H.  Briggs,  for  appellant. 

Gretchen  &  McHugh.,  for  respondents. 

Mitchell,  J.  The  plaintiff,  as  assignee  of  one  "VVestphal,  under  a 
general  assignment  for  the  benefit  of  creditors,  brought  this  action  to 
recover  for  goods  sold  and  delivered  by  his  assignor  to  the  defendant 
corporation.  Barge  &  Vander  Horck  intervened,  and  set  up  in  their 
complaint  that  they  owned,  and  for  nearly  two  years  had  owned  (each 
one  half),  all  the  capital  stock  of  the  defendant,  no  other  person  but 
themselves  having  any  interest  in  the  stock  or  property  of  the  corpora- 
tion ;  that  each  of  them  had  a  valid  and  unsatisfied  judgment  against 
Westphal  upon  a  cause  of  action  which  accrued  before  the  assignment 
to  plaintiff ;  that  Westphal  was,  and  for  over  two  3-ears  had  been, 
utterl}'  insolvent ;  and  that  his  estate,  of  which  plaintiff  is  the  assignee, 
was  so  hopelessly  insolvent  that  it  was  insufficient  to  pay  even  the 
expenses  of  administering  the  assignment.  The  relief  sought  was  that 
their  claims  against  Westphal  mi^ht  be  allowed,  in  equal  amounts,  as 
equitable  set-offs  to  the  claim  of  the  plaintiff"  against  the  defendant  cor- 
goraiion.  i^rom  an  order  overruling  a  demurrer  to  the  complaint,  the 
pTaintiti'  appeals,  his  contention  being,  First,  that  Barge  &  Vander 
Horck  had  no  such  interest  in  the  litigation  as  to  entitle  them  to  inter- 
vene ;  second,  that  their  claims  cannot  be  set  off"  against  a  claim 
against  the  corporation,  because  a  corporation  is  a  legal  entit}',  entirely 
distinct  from  its  stockholders.  These  two  propositions  amount  really 
to  the  same  thing,  for,  if  Barge  &  Vander  Horck  cannot  set  off  their 
claims  against  that  of  plaintiff  against  the  corporation,  the}'  have  no 
such  interest  in  the  subject  of  litigation  as  would  entitle  them  to  inter- 
vene ;  on  the  other  hand,  if  their  claims  are  proper,  equitable  set-offs, 
their  right  to  intervene  for  the  purpose  of  setting  them  up  is  ver}'  clear. 
The  case  is  certainly  a  novel  one,  for  we  doubt  whether  an  instance 
can  be  found  in  the  books  where  stockholders  ever  attempted  to  set  up 
their  several  equities  by  way  of  set-off  to  claims  against  the  corpora- 
tion. Of  course,  the  want  of  a  precedent  is  by  no  means  controlling 
with  courts,  especially  in  administering  equitable  relief;  but  it  would 
seem  that,  if  the  relief  here  asked  was  consistent  with  legal  or  equita- 
ble principles,  some  case  would  be  found  where  it  had  been  granted. 
Tlio  facts  of  the  present  case  appeal  to  a  natural  sense  of  justice,  for 
wliile,  by  fiction  of  law,  a  corporation  is  a  distinct  entit}',  yet  in  reality 
it  is  an  association  of  persons  who  are  in  fact  the  beneficial  owners  of 
all  the  corporate  property.  Hence,  if  interveners  cannot  set  off  their 
claims,  th(!  practical  result  is  that  Westphal's  estate  will  collect  its 
entire  claim  out  of  what  is  really  their  property,  while  the  estate  is  at 

1  Statement  and  arguments  omitted.  —  Ed. 
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the  same  time  indebted  to  them  on  claims  of  greater  amount,  which 
they  will  wholly  lose  because  of  Westphal's  insolvency ;  but,  as  has 
been  often  said,  hard  cases  are  liable  to  make  bad  law. 

The  right  of  equitable  set-ofF  is,  of  course,  not  derived  from,  or 
dependent  upon,  statute,  but  rests  upon  a  distinctly  equitable  doctrine, 
which  courts  of  equity  have  applied  on  certain  well-recognized  equitable 
grounds,  the  object  being  to  effect  a  clear  equity  and  prevent  irremedi' 
able  injustice  ;  and  it  ma}-  be  stated  as  a  general  rule  that,  whenever 
necessary  to  accomplisb  that  ena,  tne  courts  wlU  permit  an  equitable 
^6C-5ft,  aituougn  the  debts  accrued  in  different  rights  ;  as.  for  examoleT 
by  allowing  a  separate  debt  to  be  set  off  against  a  joint  debt,  or, 
conversely,  a  joint  debt  against  a  separate  debt.  The}-  will  also  dis- 
regard the  nominal  parties  to  the  record,  and  consider  the  real  parties 
in  interest ;  as,  for  example,  when  the  assignor  of  a  chose  in  action 
sues  for  the  benefit  of  the  assignee,  or  a  trustee  for  the  benefit  of 
the  cestui  que  trust.  Hence,  had  the  plaintiff's  claim  been  a  joint 
one  against  the  interveners,  there  would  have  been  no  doubt  of 
their  right  to  set  off  their  separate  claims  against  it,  for  insol- 
vency is  well  recognized  as  a  distinct  equitable  ground  for  allowing 
such  a  set-off.  But  such  a  case  is  not  analogous  to  the  present.  To 
allow  the  set-off  here,  it  is  necessary  to  wholly  ignore  the  legal  doc- 
trine, or  fiction,  whichever  ^'ou  may  call  it,  that  a  corporation  is  an 
entity  separate  and  distinct  from  the  bod}'  of  its  stockholders,  and  to 
treat  it  as  a  mere  association  of  individuals  who  are  the  real  parties  in 
interest.  In  dealing  with  the  rights  of  creditors,  and  the  obligations 
existing  between  a  corporation  and  its  shareholders  b}*  reason  of  their 
contract  of  membership,  undoubtedly  the  courts  often  find  it  necessaiy 
to  consider  the  real  parties  in  interest  as  the  individual  shareholders ; 
but  it  may  be  laid  down  as  a  rule  that,  except  in  such  cases,  it  has  been 
found  absolutel}'  essential,  for  the  administration  of  justice,  to  treat  a 
corporation  as  a  collective  entitj',  without  regard  to  its  individual  share- 
holders. In  no  other  waj'  can  the  title  to  corporate  propertj'  be  kept 
free  from  com|)lication  and  uncertainty.  The  transferable  nature  of 
stock  in  a  corporation  is  also  a  good  reason  why  the  theory  of  a  cor- 
porate entity  should  be  preserved,  and  why  it  is  necessary  to  discrim- 
inate sharph'  between  corporate  rights  and  obligations  and  those  of 
shareholders  personally.  If  the  rights  or  liabilities  of  a  corporation 
could  be  affected  by  the  acts  of  the  stockholders,  except  when  acting 
In  the  corporate  name,  or  if  shareholders  could  set  up  their  several 
equities  against  persons  having  claims  against  the  corporation,  or,  con- 
versel}',  if  claims  in  favor  of  the  corporation  could  be  set  off  against 
claims  against  individual  stockholders,  it  can  easil}-  be  seen  into  what 
confusion  and  chaos  corporate  affairs  would  inevitably  fall.  Inasmuch 
as  the  two  interveners  own  all  the  stock  of  this  corporation,  the  facts 
of  this  case  seem  comparativel}'  free  from  embarrassments,  and  the 
contention  of  respondent  quite  plausible.  But,  suppose  there  were 
fifty  other  stockholders  (which  would  not  alter  the  principle),  what 
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would  be  the  result?  Could  interveners  then  interpose  their  claims  as 
set-offs,  and,  if  so,  could  they  do  so  to  the  full  amount  of  their  claims, 
or  only  in  the  proportion  which  their  shares  bore  to  the  whole  capital 
stock?  And,  if  the  former,  would  they  have  a  claim  for  the  excess 
against  the  corporation,  or  a  right  to  call  on  the  other  stockholders  for 
contribution  ? 

Again,  the  right  of  set-off,  if  an}'  exists,  must  be  mutual.  Hence,  if 
stockholders  can  interpose  their  individual  demands  as  set-offs  to  a 
demand  against  the  corporation,  it  follows  that  a  defendant  can  set  up 
demands  against  the  individual  stockholders  as  set-offs  to  demands  in 
favor  of  the  corporation.  Illustrations  might  be  multiplied  indefinitely 
to  show  that  to  recognize  an}'  such  right  would  result  in  the  worst  sort 
of  complications,  and  that  the  only  safe  or  sound  rule  is  to  adhere 
strictly,  in  such  cases,  to  the  doctrine  of  a  corporate  entit}^  distinct 
from  the  individual  stockholders.  What  means,  if  any,  the  interveners 
might  have  had,  or  may  hereafter  have,  of  protecting  themselves,  it  is 
not  now  our  business  to  inquire,  but  we  are  clear  that  their  claims 
against  plaintiff's  assignor  are  not  the  subjects  of  equitable  set-off  to  a 
claim  against  the  defendant  corporation.  Order  reversed. 


V 


MOORE   &  HANDLEY  HARDWARE   CO.   v.  TOWERS 
HARDWARE   CO. 

1888.     87  Alabama,  206.1 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Bill  filed  Dec.  3,  1888,  by  Towers  Hardware  Co.,  a  private  corpora- 
tion, against  Moore  &  Handle}'  Hardware  Co.,  another  private  corpo- 
ration, seeking  to  enjoin  defendant  company  from  selling  "  plow-stocks 
and  plow-blades"  in  violation  of  a  contract  made  between  plaintiff 
company  and  a  partnership  doing  business  under  the  name  of  Moore, 
Moore  &  Handley,  which  was  composed  of  James  D.  Moore,  Benj.  F. 
Moore,  and  William  A.  Handley,  who,  as  the  bill  alleged,  afterwards 
formed  the  defendant  corporation.  The  allegations  of  the  bill  were,  in 
substance,  as  follows  :  Said  partnership,  May  27,  1887,  sold  out  to  plain- 
tiff their  entire  stock  of  plow-stocks  and  plow-blades  ;  signing  an  agree- 
ment—  "  we  agree  not  to  handle  any  more  plow-stocks  or  plow-blades, 
except  railroad  plows."  On  March  12,  188)S,  the  defendant  company 
was  incorporated  under  the  general  statutes.  The  said  partners  each 
subscribed  one-fourth  of  the  capital  stock,  and  one  Wimberly  one- 
fourth.  If  Wimberly  ever  had  any  interest  in  the  corporation,  he 
had  not  had  it  since  Aug.  8,   1888.     Said  Moores  and  Handley  are 

1  Statement  abridged.     Arguments,  and  part  of  opinion,  omitted.  —  Ed. 
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now  the  sole  owners.  The  defendant  corporation  was  organized  for  the 
purpose  of  carrying  on  the  same  business  which  the  partnership  had 
carried  on.  Its  capital  stock  was  paid  for  wholly  in  the  assets  of  said  ^-^ 
partnership.  It  succeeded  to  all  the  property  rights  and  assets  of  said  ^-*o-/-^«-<j 
partnership,  as  well  as  all  the  liabilities  thereof.  Said  defendant  cor-  P-^  o-o-^c^ 
poration  is  none  other  than  said  J.  D.  Moore,  B.  F.  Moore,  and  Wm. 
A.  Handley,  who  constituted  said  partnership,  and  now  constitute  said 
corporation.  "Your  orator  cannot  say  whether  or  not  said  Moores 
and  Handley  organized  said  corporation  for  the  purpose  of  evading  the 
force  and  effect  of  their  said  agreement  with  your  orator,  but  does  say 
and  charge  that  the  effect  of  their  doing  so  would  be  to  perpetrate  a 
fraud  on  your  orator,  if  they  should  be  allowed  to  handle  plow-blades  and 
plow-stocks  ;  that  the  defendant's  business,  as  now  conducted,  is  iden- 
tically the  same  as  that  conducted  by  said  Moores  and  Plandley,  is  con- 
ducted by  the  same  persons,  and  in  substantially  the  same  manner  as 
before,  and  that  the  only  change  in  fact  has  been  in  the  name  of  the 
concern. 

The  defendant  corporation  answered  the  bill ;  denying  that  it  as- 
sumed, or  became  liable  for,  the  obligations  of  said  partnership,  or  of 
its  individual  partners,  or  that  it  acquired  any  interest  in  the  outstand- 
ing notes  and  accounts  due  to  said  partnership,  or  the  real  estate  owned 
by  the  partners,  which  was  more  than  sufficient  to  pay  all  their  out* 
standing  debts  and  liabilities ;  alleging  that  Wimberly  owned  a  one- 
fourth  interest  in  the  corporation  at  its  organization,  and  for  some 
time  acted  as  its  treasurer,  but  admitting  that  the  Moores  and  Handley 
had  since  bought  out  his  interest ;  and  demurring  to  the  Dill  for  want 
of  equit}'. 

After  answer  filed,  defendant  moved  to  dissolve  the  temporary  in- 
junction and  to  dismiss  the  bill ;  and  this  appeal  is  taken  from  the 
decree  of  the  Chancellor  refusing  these  motions. 

Smith  &  JLoire,  for  appellant. 

Cabaniss  &  WeaMey,  contra. 

McClellan,  J.  The  equity  of  the  bill,  so  far  as  the  injunction  is 
concerned,  and  the  sufficiency  of  those  of  its  allegations  which  are  not 
denied  by  the  answer  to  sustain  the  injunction  depend,  primarily,  on 
two  questions.  First,  whether  the  contract  relied  on  is  void,  as  being 
in  unreasonable  restraint  of  trade  ;  and,  second,  whether  a  negative  un- 
dertaking entered  into  by  persons  who  subsequently  organize,  and  for 
the  time  constitute  a  corporation  for  the  prosecution  of  the  business 
with  respect  to  which  the  contract  was  made,  can  be  enforced  by  injunc- 
tion against  the  corporation. 

1.  [The  learned  Judge  held  that  the  contract  was  not  void,  as  being 
in  unreasonable  restraint  of  trade.] 

2.  The  general  doctrine  is  well  established,  and  obtains  both  at  law 
and  in  equity,  that  a  corporation  is  a  distinct  entity,  to  be  considered 
separate  and  apart  from  the  individuals  who  compose  it,  and  is  not  to 
be  affected  by  the  personal  rights  and  obligations  and  transactions  of  its 
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stockholders,  and  this  whether  said  rights  accrued  or  obligations  were 
incurred  before  or  subsequent  to  incorporation.  1  Mor.  Priv.  Corp. 
§§  227-234,  547-549  ;  Morrison  v.  Mining  Co.,  52  Cal.  309  ;  IlmcJcins 
V.  Mining  Co.,  Id.  515  ;  Gent\.  Insurance  Co.,  107  111.  658  ;  Railroad 
Co.  V.  Helensburgh,  2  Macq.  391 ;  Match  Co.  v.  Hajygood,  141  Mass. 
145,  7  N.  E.  Rep.  22.  There  is  a  class  of  contracts,  however,  which  are 
entered  into  between  the  promoters  or  projectors  of  a  contemplated  cor- 
poration and  third  persons  on  the  faith  of  the  corporation,  intended  to 
inure  to  its  benefit,  and  which  in  point  of  fact  do  inure  to  its  benefit, 
on  which  the  corporation  will  be  charged,  even  in  the  absence  of  an 
express  promise  to  perform,  or  ratification  on  the  part  of  the  company 
after  it  is  in  esse,  on  "  the  familiar  principle  that  one  who  adopts  the 
benefit  of  a  contract  which  another  volunteers  to  perform  in  his  name 
and  on  his  behalf  is  bound  to  take  the  burden  with  the  benefit." 
1  Redf.  R.  R.  (5th  ed.)  18  ;  Edwards  v.  Railroad  Co.,  1  Mylne  &  C.  650  ; 
Stanley  v.  Railway  Co.,  9  Sim.  264;  Little  Rock  d  F.  8.  R.  Co.  v. 
Perrg,  37  Ark.  164 :  Perry  v.  little  Roch  &  F.  S.  R.  Co.,  44  Ark. 
383  ;  Botnnier  v.  Manufacturing  Co.,  81  N.  Y.  468.  And  in  those 
cases  where  associates  combine  together  to  create  a  paper  corporation 
to  cover  a  partnership  or  joint  venture,  and  where  the  stockholders  are 
partners  in  intention,  and  have  resorted  to  the  fiction  of  separate  cor- 
porate entity  to  free  themselves  from  individual  obligations  which  had 
attached  to  them,  with  respect  to  the  business  they  propose  to  carr^'  on, 
prior  to  the  organization  of  the  company,  courts  of  equit}',  when  the 
ends  of  justice  require  it,  will  disregard  and  look  beyond  the  fiction  of 
corporate  entity,  and  hold  the  corporation  to  a  discharge  of  the  liabili- 
ties resting  on  its  members  ;  and  this  may  be  done  although  some  of  the 
shareholders  had  not  originally  incurred  the  obligation  sought  to  be 
enforced,  provided  they  had  notice  of  it  before  entering  the  corpora- 
tion and  participated  in  the  effort  to  avoid  it.  Wheel  Co.  v.  'Wagon 
Co.,  20  Fed.  Rep.  700  ;  Bealv.  Chase,  31  Mich.  490,  495,  532. 

The  contract  of  Moore,  Moore  &  Handley,  sought  to  be  enforced 
against  the  Moore  &  Handley  Hardware  Company,  was  not  an  under- 
taking between  promoters  of  the  company  and  third  parties,  nor  made 
on  the  faith  of  the  corporation,  nor  intended  to  inure  to  its  benefit,  nor 
did  it  inure,  in  point  of  fact,  to  the  benefit  of  the  corporation.     It  is 
not  of  that  class  of  contracts  which  courts  enforce  against  corporations 
on  the  grounds  that  they  were  made  in  the  corporate  name  by  antici- 
pation, and  that  the  corporation  received  and  accepted  the  benefits  result- 
ing from  them.     There  is  no  allegation  of  fraud  made  against  the  cor- 
li .  poration  or  its  shareholders,  and  the  implication  of  the  fraudulent  cflTect 
'  I  of  the  corporate  action  complained  of  is  denied.     It  is  not  shown  that 
I  this  is  a  mere  "  paper  corporation"  to  cover  a  joint  venture  in  which 
Y  the  corporators  are  i)artners  in  intention,  and  have  resorted  to  this  form 
J  for  the  purpo.se  of  evading  and  avoiding  obligations  which  tliey  had 
^  taken  upon  themselves  as  individuals,  or  for  the  purpose  of  evading  the 
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promise  relied  on  here.  If  these  things  had  appeared  in  the  case  we 
should  not  hesitate  to  hold  the  corporation  answerable  for  the  individual 
obligation.  But  in  the  absence  of  fraud  "  no  authorities  have  gone  the 
length  of  holding  that  any  contract  made  with  individuals  exclusively 
upon  individual  credit  will  become  the  contract  of  any  future  corpora- 
tion that  may  form  for  the  more  convenient  management  and  use  of  the 
benefits  of  it."  Ijittle  Rock  &  F.  S.  li.  Co.  Cases,  supra.  If  the 
case  of  Real  v.  Chase,  supra,  goes  beyond  this  doctrine,  we  cannot 
indorse  it.  We  do  not  think  it  does.  In  that  case  the  corporation  had 
been  formed  for  the  purpose  of  violating  a  contract  not  to  engage  in  a 
certain  business.  All  the  corporators  were  held  to  have  participated  in 
this  purpose.  The  business  was  to  be  conducted  by  the  corporation  in 
connection  with  the  promisor  in  his  individual  capacity.  He  had  an 
interest  in  it,  both  individually  and  as  the  principal  shareholder  of  the 
company;  and  the  court  enjoined  the  corporation,  not  generally,  but 
from  carrying  on  the  business  with  or  for  the  individual  contracting 
party.  To  put  the  case  at  bar  in  line  with  that  case  it  would  have  to 
appear,  not  only  that  the  corporation  organized  for  the  purpose  and 
with  the  intention  of  evading  their  contract  through  the  separate  entity 
of  corporate  existence,  but  also  that  thej^  reserved  an  interest  in  the 
business  distinct  from  their  interests  as  stockholders.  None  of  these 
facts  are  shown.  The  effect  of  allowing  the  injunction  in  this  case  to 
continue  would  necessarily  be  to  hold  all  future  shareholders  in  the  cor- 
poration to  the  performance  of  a  contract  which  neither  they  nor  the 
corporation  had  ever  entered  into,  and  of  which  thej'  ma}'  not  even 
have  had  notice.  Such  a  result  could  only  be  justified  on  the  ground 
of  bad  faith  in  the  creation  of  the  compan}'.  To  thus  hamper  a  bona 
fide  corporation  would  be  inequitable,  and  have  the  effect  of  establish- 
ing a  doctrine  fraught  with  much  danger  to  corporate  rights,  powers, 
and  propert}'. 

The  allegations  going  to  show  a  ratification  by  the  corporation  of 
this  contract  of  Moore,  Moore  &  Handle}'  are  denied  b}'  the  answer, 
and  hence  cannot  be  considered  in  passing  on  the  decree  overruling 
the  motion  to  dissolve  the  injunction.  Those  allegations  of  the  bill 
which  are  not  denied  were  not  sufficient  to  authorize  a  continuance  of  the 
injunction,  and  the  decree  on  that  point  was  erroneous,  and  is  reversed. 
The  contract  relied  on  here  is  such  a  one  as  the  respondent  corpora- 
tion could  have  made  under  its  charter.  It  is  therefore  one  which,  being 
already  in  existence  between  complainant  and  the  individuals  compos- 
ing the  defendant  company,  the  corporation  had  the  power  to  ratify 
and  adopt.  The  bill,  in  our  judgment,  sufficiently  avers  such  ratifica- 
tion or  adoption.  These  allegations  give  equity  to  the  bill,  and  the 
decree  overruling  the  demurrer  is  affirmed.  The  cause  will  be  re- 
manded, with  instructions  to  the  chancellor  to  dissolve  the  injunction, 
unless  the  complainant  amends  its  bill  so  as  to  entitle  it  to  a  continu- 
ance of  the  writ,  under  the  principles  we  have  announced. 

Reversed  and  remanded^ 
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Sevekens,  Circuit  Judge.  The  parties  to  this  controversy  are 
engaged  in  the  business  of  manufacturing  and  selling  safes.  The 
complainant  is  a  corporation  organized  under  the  laws  of  New  Jersey. 
The  defendant  the  Hall's  Safe  Company  is  an  Ohio  corporation,  and 
the  other  defendants  are  citizens  of  that  state.  The  bill  was  filed  for 
the  purpose  of  obtaining  an  injunction  restraining  the  defendants  from 
carrying  on  the  business  of  manufacturing  or  selling  fireproof  or  bur- 
glar proof  safes  or  vaults  under  the  name  of  the  "  Hall's  Safe  Com- 
pany," or  under  any  other  trade-name  substantially  or  essentially  the 
same,  and  calculated  to  deceive  the  public  or  intending  purchasers  into 
the  belief  that  they  are  dealing  with  the  complainant,  or  with  the 
establishment  founded  by  Joseph  L.  Hall  and  carried  on  by  complain- 
ant, when  they  are  dealing  with  the  defendants,  and  from  advertising 
their  products  as  "  Hall's  Safes,"  and  from  marking  them  with  that 
name,  and  for  the  recovery  of  profits  and  damages  already  lost  and 
suffered  by  the  complainant  from  acts  of  the  like  character,  and  there 
■was  a  prayer  for  general  relief. 

The  facts,  about  which  there  is  not  much  controversy,  are  these: 
From  about  the  year  1847  to  1867,  one  Joseph  L.  Hall  had,  in  succes- 
sive co-partnerships  with  other  persons,  been  engaged  at  Cincinnati, 
Ohio,  in  the  manufacture  and  sale  of  fire  and  burglar  proof  safes.  In 
this  business  he  had  been  the  principal  and  managing  member  of  his 
firms.  In  the  latter  year  (1867)  he  with  other  persons  organized  a 
corporation  under  the  laws  of  Ohio  by  the  name  of  "  Hall's  Safe  & 
Lock  Company,"  for  the  purpose  of  carrying  on  the  same  business. 
Its  factory  and  principal  ofiice  were  located  at  Cincinnati,  and  its 
business  of  selling  safes  extended  throughout  the  United  States  and 
into  foreign  countries.  Its  safes  were  known  as  "  Hall's  Safes  "  and 
"Hall's  Standard  Sates,"  and  certain  styles  of  them  were  marked 
"  Hall's  Standard  Safes,"  and  the  safes  had  a  good  reputation.  In 
March,  1889,  the  said  Joseph  L.  Hall,  who  was  at  that  time  the  prin- 
cipal stockholder  in  the  corporation  last  mentioned,  died.  His  sons, 
Edward  C,  William  H.,  and  Charles  0.  Hall,  were  also  stockholders. 
The  first  two  became,  successively,  presidents  of  the  cor])oration.  The 
stock  of  Joseph  L.  Hall  continued  part  of  his  estate,  and  the  business 
went  on  as  before  until  May  4,  1892,  when  the  corporation  sold  to 
the  Herring-Hall-Marvin  Company,  a  New  Jersey  corporation,  all  its 
"real  estate  and  leasehold  interests,  tools,  macliinery,  fixtures,  mer- 
chandise, trade-marks,  and  good  will,"  and  the  Hall  s  S;i,te  &  T-ioyk 
Company  eoveii.-uiteil  .-ind  atxreed  tliat  it  would  close  uj)  its  iiffairs  and 
be  dissolved  and  would  not  in  the  future  engage  or  continue  in  said 
business.     This  sale  and  agreement  was  assented  to  by  the  above- 
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named  sons  of  Joseph  L.  Hall,  who  are  the  individuals  made  defend- 
ants  m  this  cause.  Edward  C.  Hall  and  William  H.  Hall  at  or  about 
the  date  of  the  transfer  became  stockholders  (as  we  must  suppose), 
directors,  and,  respectively,  president  and  treasurer,  of  the  Herring- 
Hall-Marvin  Company,  at  stated  salaries  agreed  upon  at  the  time  of 
said  transfer.  But  in  1895  these  persons  were  deposed  from  their 
offices,  and  their  salaries  reduced,  and  on  August  1,  1896,  they  re- 
signed their  oflftces  as  directors.  Their  resignations  were  accepted,  and 
they  withdrew  from  the  company.  At  the  ti'mp  wlipn  tlipgp  pn.rtips! 
became  associated  with  the  Herring-Hall-Marvin  Company,  a.  writtpn 
agreement  with  that  company  was  entered  into  by  each  of  tliem,  which, 
alter  stating  the  terms  of  their  employment,  contained  the  following 
stipulation  :  — 

"And  in  consideration  as  aforesaid,  I,  the  said  Edward  C.  Hall  (in 
the  other  contract,  William  H.  Hall),  do  hereby  covenant,  promise, 
and  agree  that  I  will  not,  so  long  as  the  Herring-Hall-Marvin  Com. 
pany  may  desire  to  retain  my  services  as  above,  engage,  either  in  the 
State  of  Ohio,  or  in  the  State  of  New  Jersey,  or  in  any  of  the  states 
east  of  the  Mississippi  Eiver,  in  the  business  of  manufacturing,  sell- 
ing, buying,  or  dealing  in  fire  or  burglar  proof  vaults  and  safes,  or  in 
any  business  or  occupation  such  as  the  said  corporation  known  as  the 
Hall's  Safe  &  Lock  Company  has  heretofore  been  engaged  in,  or  such 
as  the  Herring-Hall-Marvin  Company  is  authorized  or  impowered  to 
engage  in,  or  in  any  other  business  which  will  or  may  compete  or  in. 
terfere  in  any  manner  with  the  business  of  the  said  Herring-Hall-Mar- 
vin Company." 

In  September,  1896,  Edward  C  Hall,  William  H.  Hall,  Charles  0. 
Hall,  and  other  persons  organized  a  corporation  under  the  laws  of 
Ohio  by  the  name  of  the  "  Hall's  Safe  Company,"  the  corporate  de- 
fendant herein,  and  this  company  shortly  thereafter  went  into  the 
business  of  manufacturing  and  selling  safes.  A  bill  in  equity  was 
soon  after  filed  in  the  Circuit  Court  of  the  United  States  against  the 
new  company  by  the  Herring-Hall-Marviu  Company,  complaining  that 
the  former  was  infringing  its  trade  and  good  will,  and  praying  for  an 
injunction.  While  that  suit  was  pending  the  Herring-Hall-Marvin 
Company  became  insolvent,  and  a  receiver  was  appointed.  A  new 
corporation  was  organized  in  Kew  Jersey,  the  comi)lainant  in  this 
suit,  an  order  of  the  court  for  a  sale  of  the  assets  of  the  old  com- 
pany was  obtained,  and  the  new  company  became  the  purchaser  in 
December,  1900,  by  a  deed  which  purported  to  convey  to  the  com- 
plainant all  the  real  estate,  personal  property,  manufacturing  jilant, 
tools,  machinery,  merchandise,  assets,  franchises,  property,  and 
good  will  of  the  Herring-Hall-Marvin  Company.  The  bill  in  that 
case  was  dismissed  upon  a  ground  not  now  material,  but  without 
prejudice.  Not  long  after  the  present  bill  was  filed  by  the  new 
company. 

The  gravamen  of  the  complaint  is  that  the  defendants  invade  and 
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iujure  the  good  will  and  reputation  of  the  complainant's  business  by 
the  adoption  of  the  corporate  name  of  the  defendant,  the  *'  Hall's  Safe 
Company,"  and  also  by  inducing  the  public,  through  advertisements, 
circulars,  and  other  representations,  to  believe  that  their  safes  are 
the  product  of  the  complainant's  business.  The  defendants  admit  the 
acquisition  by  complainant  of  the  properties,  including  the  good  will 
of  the  Hall's  Safe  &  Lock  Company,  but  claim  that  the  individual  de- 
fendants  were  not  by  the  sale  of  the  latter  company  deprived  of  the 
right  to  organize  a  new  company  wiiicn  sUaii  include  their  family 
name,  and  that  the  name  of  ''Hall's  Safe  Company  "  is  one  which, 
may  iawtully  be  n.rlopterl.  The  defendants  also  hied  a  cross-bill,  in 
which  they  charge  complainant  with  unfair  conduct  in  seeking  to 
divert  the  defendant's  trade  by  false  representations  concerning  it. 
The  complaint  of  the  cross-bill  was  that  the  defendant  therein  had 
some  time  prior  to  the  commencement  of  this  suit  removed  its  manu- 
facturing plant  from  Cincinnati  to  Hamilton,  Ohio,  and  had  directed 
all  mail  addressed  to  the  Hall's  Safe  &  Lock  Company  at  Cincinnati 
to  be  forwarded  to  it  at  Hamilton,  and  that  it  was  holding  itself  out 
as  the  Hall  Safe  &  Lock  Company  or  Hall  Safe  &  Lock  Works,  and 
the  like,  and  was  representing  by  its  signs,  advertisements,  publica- 
tions, and  stationery  that  it  was  the  "  Successor  of  Hall's  Safe  &  Lock 
Co.,"  or  was  "  operating  Hall's  Safe  &  Lock  Works,"  or  was  making 
and  selling  "Hall's  Safes,"  and  upon  answer  and  replication  evidence 
was  taken  upon  those  matters.  The  court  below  dismissed  the  cross- 
bill, and  decreed  for  the  complainant  upon  the  original  bill,  awarding 
an  injunction.  Complaint  is  made  of  the  decree,  that  it  is  vague  and 
uncertain  in  respect  to  the  things  which  the  defendants  are  restrained 
from  doing ;  a  matter  to  be  recurred  to  later  on. 

Counsel  for  complainant  contend  that  it  is  entitled  to  the  relief  it 
demands  by  virtue  of  the  contract  between  its  predecessor  and  as- 
signor and  the  Hall  Safe  &  Lock  Company  by  which  it,  through  the 
assignment,  acquired  the  property  and  good  will  of  the  latter  company, 
and  that  its  rights  are  not  to  be  measured  by  the  rules  and  principles 
which  apply  in  the  case  of  unfair  competition  in  trade ;  and  it  is 
argued  that  this  consideration  distinguishes  the  case  from  that  of 
Howe  Scale  Co.  v.  Wyckoff,  Seamans,  etc.,  198  U.  S.  118,  25  Sup.  Ct. 
609,  49  L.  Ed.  972,  where  there  was  much  discussion  of  the  extent 
of  the  right  of  a  person  to  use  his  own  name  in  the  conduct  of  his 
business,  whether  it  be  his  private  business,  or  that  of  a  corporate 
business  in  which  he  is  associated  with  others ;  and  reference  is 
made  to  the  language  of  the  chief  justice  at  page  140,  where  he 
says  :  — 

"We  hold  that,  in  the  absence  of  contract,  fraud,  or  estoppel,  any 
man  may  use  his  own  name  in  all  legitimate  ways,  and  as  the  whole 
or  a  part  of  a  corporate  name." 

Upon  this  contention  it  becomes  important  to  determine  what  were 
and  are  the  relations  between  the  complainant  and  its  predecessor  in 
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title  and  the  several  defendants.  Undoubtedly  the  Herring-Hall-Mar- 
vin Company  acquired  by  its  contract  of  purchase  with  the  Hall  Safe 
&  Lock  Company  all  its  physical  properties  and  the  good  will  which 
it  had  acquired  in  its  business,  sis  well  as  the  ri.ght  to  use  such  trade- 
names as  had  been  customarily  used  to  identify  its  products.  It  ac- 
quired also  the  right  to  require  that  the  Hall's  Safe  &  Lock  Company 
should  go  out  of  business,  or,  in  substance,  that  it  should  not  longer 
engage  iu  business  of  the  kind  which  it  sold  to  the  Herring-Hall-Mar- 
vin Company.  But  it  is  contended  that  the  contract  reaches  beyond 
the  corporation,  the  Hall  Safe  «!^  Lock  Company,  and  binds  the  de- 
fendants who  were  stockholders  and  officers  of  the  corporation,  and 
prevents  them  and  any  corporation  of  which  they  may  become  stocE^ 
holders  and  managers  from  doing  what  the  Hall  Safe  &  Lock  Com- 
]3any  could  not  do ;  and  the  principal  reason  for  tins  contention  is  1 1 
the  fact  that  these  individual  defendants  participated  in  the  sale,  and|  I 
as  stockholders  received  its  benefits.  We^re  of.  opinion  that  this  '  ff^ 
proposition  cannot  be  sustained  The  contract  which  the  Herring- 
Hall-Marvin  Company  had  was  with  the  corporation  only,  and  not 
with  its  stockholders  or  officers.  The  officers  who  conducted  the  busi- 
ness of  the  selling  company  were  not  parties  to  the  contract.  It  is 
a  familiar  rule  that  an  agent,  who,  having  lawful  authority,  makes  a 
contract  with  another  for  a  known  principal,  does  not  bind  himself, 
but  his  principal  only  (Story  on  Agency,  §  261 ;  Mechem  on  Agency, 
§555;  Whitney  Y.  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050);  and  the 
officers  of  a  private  corporation,  in  respect  to  their  liability  on  con- 
tracts entered  into  by  them  in  behalf  of  the  corporation,  stand  upon 
the  same  footing  as  agents  of  private  individuals  (21  Am.  &  Eng. 
Ency.  of  Law  [2d  Ed.]  879;  Whitney  y.  Wyman,  supra).  If  the  pur- 
chaser desired  to  make  the  officers  and  agents  of  the  selling  cor- 
poration subject  to  the  stipulations  of  the  company  in  the  contract 
of  sale,  it  should  have  required  their  personal  agreement  to  that 
effect. 

The  cases  cited  by  counsel  for  the  complainant  to  support  their 
contention  that  the  court  may  look  through  the  form  of  a  corporate 
organization,  and  fasten  upon  the  stockholders  a  liability  for  the 
acts  of  the  corporation,  do  not  support  such  a  doctrine  as  applicable 
to  contract  relations.  These  are  State  v.  Standard  Oil  Co.,  49  Ohio 
St.  137,  30  K  E.  279,  15  L.  R.  A.  145,  34  Am.  St.  Rep.  541,  McKinley 
V.  Wheeler,  130  U.  S.  G30,  9  Sup.  Ct.  638,  32  L.  Ed.  1048,  and  Anthony 
V.  American  Glucose  Co.,  146  N.  Y.  407,  41  N.  E.  23.  They  were  all 
cases  where,  for  special  purposes  and  in  special  circumstances,  the 
court  held  that  it  was  competent  and  proper  to  regard  the  rights  and 
duties  of  stockholders  in  corporations.  Xone  of  them  impugns  the 
general  rule  above  stated  that  in  matters  of  contract  the  officers  and 
agents  of  a  corporation  are  not  bound  personally  by  stipulations 
made  by  them  in  behalf  of  their  principal.  This  rule  is  not  affected 
by  the  circumstance  that  they  are  indirectly  interested  as  stockholders 
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in  the  contracts  of  their  corporation.  If  it  were  so,  it  would  break 
down  all  distinction  between  the  corporate  entity  and  its  component 
parts.  Counsel  for  the  appellee  have  printed  in  their  brief  a  recent 
decision,  not  yet  published,  of  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  in  a  case  entitled  HalVs  Safe  &  Loch  Company  and 
James  W.  Donnell  v.  Herring-Hall-Marvin  Safe  Co.  The  suit  was 
brought  to  restrain  the  defendant  from  using  in  its  business  the  cor- 
porate name  of  the  complainant  as  descriptive  of  its  products.  The 
defendant  filed  a  cross-bill  to  restrain  the  complainant  in  the  original 
bill  from  using  the  name  of  the  Hall's  Safe  &  Lock  Company  in  their 
business  of  making  and  selling  safes,  and  from  selling  such  safes  as 
"  Hall's  Safes."  It  appears  from  the  opinion  that  Donnell  had  organ- 
ized an  Illinois  corporation,  the  co-defendant,  with  the  name  of  the 
old  Hall's  Safe  &  Lock  Company,  having  no  member  of  the  name  of 
Hall,  and  was  carrying  on  the  safe  business  under  that  style  at  Chi- 
cago. The  court  holds  —  what  we  should  suppose  quite  clear  —  that 
this  assumption  of  the  name  of  "  Hall's  Safe  and  Lock  Company  "  was 
a  fraudulent  device  to  appropriate  the  good  will  of  the  old  company, 
to  which  the  Herring-Hall-Marvin  Safe  Company  had  succeeded.  It 
is  also  held  that  the  defendant  in  the  cross-bill  should  be  restrained 
from  selling  safes  which  were  not  of  the  manufacture  of  the  Herring- 
Hall-Marvin  Company,  as  "  Hall's  Safes."  It  was  claimed  that  the 
defendant  in  the  cross-bill  was  selling  under  that  name  safes  made  by 
the  Hall's  Safe  Company,  the  defendant  here.  It  was  only  in  this  inci- 
dental way  that  the  rights  of  the  Halls  were  considered,  and  of  course 
they  could  not  be  adjudged  in  that  suit. 

We  do  not  think  there  is  any  substantial  difference  between  the  con- 
clusion of  that  court  upon  the  propriety  of  the  use  of  the  designation 
"  Hall's  Safes "  and  our  own.  We  think  it  quite  likely  that  court 
would  have  accepted  the  qualification  that  the  use  of  such  a  designa- 
tion in  the  business  of  the  Halls  would  not  be  unlawful  provided  it 
was  accompanied  by  explanatory  matter  showing  that  the  product  was 
their  own,  and  not  that  of  the  old  company  or  its  successors  in  busi- 
ness. It  is  true  that  the  learned  jiidge  who  delivered  the  opinion  said 
arguendo  that  the  court  might  look  behind  the  corporation,  and  find 
whether  there  were  equities  between  the  Herring-Hall-Marvin  Com- 
pany and  the  members  of  the  Hall's  Safe  »&  Lock  Company  which 
would  attach  to  the  Hall's  Safe  Company,  of  which  they  are  now 
members,  and,  concluding  there  were  such  equities,  proceeded  to  de- 
duce the  consequences.  Without  repeating  what  Ave  have  said  upon 
this  subject,  we  are  constrained  to  think  that  the  defendants  Hall 
were  not  bound  individually,  in  law  or  in  equity,  by  the  contract  of 
their  corporation. 

The  determination  of  the  case  must  depend  upon  the  application 
of  other  princi]jlos  than  such  as  would  obtain  if  there  were  contractual 
relations  between  the  parties  in  reference  to  the  subject-matter  of  the 
suit.     When  the  llerring-Hall-Marvin  Company  purchased  the  Hall 
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Safe  &  Lock  Company's  plant  and  business,  it  acquired  the  good  will 
of  the  latter  company,  and  this  included  the  right  to  use  the  means 
of  communicating  to  the  public  information  that  it  had  succeeded  to 
the  business  and  good  will  of  its  vendor,  and  among  these  rights  was 
that  of  using  the  trade-names  which  had  been  employed  in  the  busi- 
ness, and  by  which  the  products  thereof  had  been  identified  and  known  ; 
and  although  the  receiver's  conveyance  to  the  complainant  did  not  in 
terms  convey  the  right  to  use  the  old-trade  names,  yet,  as  it  professed 
to  convey  all  the  assets  of  the  Herring-Hall-Marvin  Company,  in- 
cluding the  good  will,  we  think  it  should  be  held  that  the  purchaser 
acquired  the  right  to  designate  its  products  by  the  same  means  as 
its  predecessor  in  title  had  done.  These  rights  it  was  entitled  to 
enjoy  exclusively.  They  were  its  property.  Neither  these  defend- 
ants nor  any  other  person  could  lawfully  invade  them,  and  we  put 
the  statement  in  this  form  to  signify  that  in  our  opinion  the  de- 
fendants were  precluded  equally  with,  and  not  otherwise  than,  all 
other  persons ;  because  it  seems  to  us  that,  if  there  are  no  con- 
tractual relations  between  the  parties,  it  is  indifferent  that  the 
rights  of  the  complainnnf.  avp.  rlpriypr]  from  the  Hall  Safe  &  Lock 
j^pi/^iany. 

Itwould  not  be  difficult  to  define  in  comparatively  set  terms  the 
limits  within  which  the  parties  to  this  controversy  should  be  con- 
fined, were  it  not  for  the  fact  that  these  individual  defendants  bear 
the  name  which  has  long  been  associated  with  the  complainant's 
products.  Joseph  L.  Hall  left  five  sons,  of  whom  the  defendants 
Hall  were  the  eldest,  and  they  were  all  bred  to  the  father's  business, 
and  have  followed  it  from  their  youth.  They  undoubtedly  have  the 
right  to  pursue  the  occupation  of  manufacturing  and  selling  safes, 
and  they  have  the  right  to  use  their  own  family  name  in  the  busi- 
ness, and  adopt  all  proper  means  of  making  it  known  to  the  public 
that  the  safes  they  offer  are  made  by  them,  and  they  have  the 
right  to  build  up  a  business  with  a  good  will  of  its  own,  and  if  they 
choose  to  organize  a  corporation  for  that  purpose,  they  have  the 
right  to  use  their  family  name  in  its  title.  But  in  doing  all  these 
things  neither  these  individual  parties  nor  the  corporation  has  the 
right  to  endeavor  to  lead  the  public  into  the  belief  that  the  safes 
they  make  are  the  product  of  the  Hall  Safe  &  Lock  Company's  suc- 
cessors in  business.  If,  notwithstanding  the  defendants  conduct  their 
business  within  these  limits,  it  should  happen  that  from  the  simi- 
larity of  names  and  the  kind  of  business,  intending  purchasers  might 
sometimes  fall  into  the  mistake  that  the  defendants  were  the  suc- 
cessors of  the  Hall  Safe  &  Lock  Company,  and  were  making  the 
kind  and  quality  of  safes  that  were  made  by  that  company,  the  de- 
fendants would  not  be  responsible  therefor.  If  in  the  choice  of  a 
corporate  name  one  should  be  chosen  which  Avould  be  likely  to  catch 
the  complainant's  business,  it  would  be  necessary  to  accompany  its 
use  in  the  business  of  the  company  by  explanatory  statements,  which 
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would  prevent  any  misunderstanding ;  for  such  a  choice  without  ex- 
planation would  be  prima  facie  evidence  of  unfair  dealing.  The 
cases  upon  this  subject  have  come  to  be  very  numerous,  and  it  is 
unnecessary  to  canvass  them.  This  has  been  done  so  recently  in 
several  decisions  of  the  Supreme  Court  that  we  shall  content  our- 
selves with  the  statement  of  the  controlling  principles  which  we 
conceive  to  be  now  established,  referring  for  authority  to  Howe 
Scale  Co.  v.    Wyckoff,  Seamans,  etc.,  198  U.  S.  118,  25  Sup.  Ct.  609, 

49  L.  Ed.  972 ;  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169, 
16  Sup.  Ct.  1002,  41  L.  Ed.  118;  Brown  Chemical  Co.  v.  Meyer, 
139  U.  S.  540,  11  Sup.  Ct.  625,  35  L.  Ed.  247 ;  Turton  &  Sons  v. 
Turton  &  Sons,  L.  R.  42  Ch.  Div.  128 ;  Reddaicay  v,  Benham,  L,  R. 
App.  Cas.  (1896)  199.  The  subject  was  also  elaborately  discussed 
and  the  authorities  cited  in  the  opinion  of  this  court  in  Boyal  Baking 
Powder  Co.  v.  Boj/al,  122  Fed.  337,  58  C.  C.  A.  499,  delivered  by 
Judge  Lurton. 

Eecurring  to  the  facts  of  the  present  case,  the  name  adopted  for 
the  corporation  was  *'  Hall's  Safe  Company,"  a  name  so  dangerously 
near  to  that  of  the  "  Hall's.  Safe  &  Lock  Company  "  as.  toj[iaake4t 
apparently  necessary,  to  avoid  mistake,  that  explanation  should  be 
made  that  it  was  not  the  same  company  or  its  successor  in  business. 
The  testimony  shows  clearly  enough  that  this  had  not  been  done,  and 
although  for  a  short  time  before  the  filing  of  the  petition  the  de- 
fendant's practices  had  been  mended  in  this  regard,  there  was  suf- 
ficient ground  to  apprehend  the  repetition  of  unauthorized  preten- 
sions by  defendants  to  justify  the  complainant  in  invoking  the  power 
of  the  court  to  prevent  them.  Inasmuch  as  the  individuals  who  are 
made  defendants  are  not  engaged  in  a  business  or  proposing  to  en- 
gage in  a  business  of  their  own  prejudicial  to  the  complainant,  it 
would  seem  that  the  relief  required  should  be  the  restraining  of  the 
corporation  and  its  officers  and  agents  from  committing  the  unlawful 
acts  complained  of.  It  is  not  alleged  in  the  bill  that  these  defend- 
ants are  personally  committing,  or  threatening  to  commit,  any  in- 
jurious acts.  They  are  apparently  made  parties  because  of  the  fact 
that  they  were  large  stockholders  in  the  Hall's  Safe  &  Lock  Company, 
and  had  assented  to  the  sale  of  its  properties,  and  had  been  in- 
strumental in  the  organization  of  the  new  company.  But  we  do  not 
think  the  latter  fact  alone  subjected  them  to  any  liability,  and  if, 
as  we  have  held,  they  were  not  personally  bound  by  the  stipulations 
of  the  company,  we  perceive  no  sufficient  ground  for  awarding  an 
injunction  against  them.  This  has  often  been  held  in  suits  brought 
for  the  infringement  of  patents,  and  the  rule  seems  equally  appli- 
cable to  cases  of  the  character  before  us.  Western  Union  Tel.  Co. 
V.  irome  Tel.  Co.,  (C.  C.)  85  Fed.  649  ;  Bowers  v.  Atlantic,  G.  & 
P.  Co.,  (C.  C.)  104  Fed.  887  ;  Loomis-Manning  Filter  Co.  v.  Man- 
hattan Filter  Co.,  (C.  C.)  117  Fed.  325;  Greene  v.  Buckley,  (C.  C) 
120  Fed.  955. 
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But  we  think  the  facts  justified  an  inj unction  a^j^aiust  the  Hall  Safe 
Coi'ipany,  thoiu^h  not  in  flip,  tpri^-ig  cl-nt-Mii  ]|^  |-J|h  (iecree.  ^^^^^- 

"^Tnecourthere  set  forth  the  terms  of  the  injunction  to  be  allowed.] 

The  costs  of  this  appeal  will  be  borne  by  the  appellant  Hall's  Safe 
Company  and  the  appellee,  to  be  equally  divided.      .2.^-^_     Xo8^-S.yy 
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SALOMON. 


1895.  Law  Reports  (1895),  2  Chancery,  323. 

SAL0M0:N"  v.   SALOMON   &  CO.,   LIMITED. 

1896.  Law  Reports  (1807),  Appeal  Cases,  22.1 

In  1892,  Aron  Salomon  was  carrying  on  business  as  a  leather  mer- 
chant, &c.,  and  was  solvent.  July  28,  1892,  a  Limited  Company  was 
registered,  under  the  Companies  Act  of  1862,  for  the  ostensible  pur- 
pose of  taking  over  and  carrying  on  the  business  then  conducted  by 
Salomon. 

The  Act  of  1862  provides  (Section  6),  that  "  any  seven  or  more  per- 
sons, associated  for  a  lawful  purpose  may,  by  subscribing  their  names 
to  a  memorandum  of  association,  and  otherwise  complying  with  the 
provisions  of  the  Act  in  respect  of  registration,  form  a  company  with 
or  without  limited  liability."  "No  subscriber  shall  take  less  than  one 
share  "  (Section  8).  The  Act  prescribes  no  minimum  valnp  fnr  t^hares^^ 
and  hence  the  shares  may  be  of  as  small  a  value  as  those. who  form  the 
company  may  please.  Nor  does  the  Act  impose  any  iimiF  upon  the 
number  of  shares  which  a  single  member  may  subscribe  for.  Section 
30  provides  that  no  notice  of  any  trust  shall  be  entered  on  the  register. 
Upon  the  registration  of  the  memorandum  of  association,  and  of  the 
articles  (where  required),  the  registrar  shall  certify  that  the  company 
is  incorporated.  "  The  subscribers  of  the  memorandum  of  association, 
together  with  such  other  persons  as  may  from  time  to  time  become 
members  of  the  company,  shall  thereupon  be  a  body  corporate  by  the 
name  contained  in  the  memorandum  of  association,  capable  forthwith 
of  exercising  all  the  functions  of  an  incorporated  company,  and  hav- 
ing perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands."  .  .  .  (Section  18.) 

The  name  of   the  company  was  Aron  Salomon  &  Co.,  Limited. 

The  nominal  capital  was  40,000Z.,  divided  into  40,000  shares,  of  1^. 

each.     The  memorandum  of  association  was  subscribed  by  Salomon, 

his  wife,  his  daugliter,  and  his  four  sons,  each  subscribing  for  one 

1  Statement  rewritten.    Arguments  omitted;  also  portions  of  opinions.  —  Ed. 
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share.  Salomon  tlien  conveyed  his  business  and  its  assets  to  the 
compSTfy  for  an  agreed  price  of  about  39,000^.  In  consideration  of 
this  conversance,  he  received  from  the  company  some  payments  in 
cash,  also  debentures  (a  charge  on  the  assets)  for  10,000^.,  and  shares 
for  the  par  value  of  20,000^.^  No  other  shares  were  ever  allotted ; 
and  it  was  never  intended  that  any  shares  should  be  allotted  to  any 
person  except  Salomon  and  the  six  members  of  his  family.  The 
practical  result  was,  that  Salomon  owned  |§Jg}  of  the  allotted  shares ; 
and  also  held  the  company's  debentures  for  10,000Z.^ 

Subsequently,  Salomon,  upon  the  security  of  his  aforesaid  deben- 
tures, obtained  from  Broderip  a  loan  of  5000Z.,  which  sum  Salomon  re- 
loaned  to  the  company.  Thereafter,  in  Feb.  1893,  the  original  deben- 
tures, which  had  been  issued  to  Salomon  for  10,000Z.,  were  returned  to 
the  company  and  were  cancelled.  In  lieu  thereof,  with  the  consent 
of  Salomon  as  beneficial  owner,  fresh  debentures  of  the  company  to 
the  g^me  amount  were  issuedT  to  Broderip  in  order  to  secure  the  pay- 
inent  of  his'aforesaid^loamif  fiOOO/. 

Default  having  been  made  in  the  payment  of  his  interest,  Broderip, 
in  the  autumn  of  1893,  instituted  an  action,  on  behalf  of  himself  and 
all  the  debenture  holders,  to  enforce  his  security.  Thereafter  a  wind- 
ing up  order  was  made  and  a  receiver  appointed. 

The  company  put  in  a  defence  and  counter-claim,  making  Salomon 
a  party  to  the  counter-claim.  At  the  time  of  the  company's  going 
into  liquidation,  11,264Z.  was  due  to  unsecured  creditors  whose  debts 
had  been  contracted  since  the  formation  of  the  company.  About 
7733^.  of  this  was  due  to  trade  creditors,  the  rest  to  Salomon.  The 
liouidator  has  realized  the  assets,  by  arrangement  without  prejudice 
to  any  question  on  the  counter-claim.  He  has  paid  Broderip's  "  mort- 
gagedebt  on  the  debentures,"  and  the  rest  of  the  proceeds  will  not 
^[sufficient  to  satisfy  wh.^t  remains  due  on  the  debentures.  Salomon 
claims  whaFever  there  may  be  as  owner  of  the  debentures. 

The  action  was  tried  before  Vaughan  Williams  J.  [The  follow- 
ing is  an  abridgment  of  the  opinion  of  the  learned  Judge.] 

There  was  no  fraud  on  the  shareholders,  inasmuch  as  they  were  all 
perfectly  cognizant  of  the  conditions  under  which  the  company  was 
formed,  and  as  there  was  no  intention  to  allot  further  shares  at  a  later 
period  to  outsiders.  But  the  company  was  a  mere  nominee  of  Salo^ 
mon's  ;  and  the  case  is  to  be  dealt  with  as  if  the  nominee,  instead  of 

1  According  to  a  statement  in  the  opinion  of  Lord  Macnaghten,  it  would  seem  that,  as 
cash  came  in  to  tlie  company  from  the  business,  the  company  went  through  tlie  form  of 
handing  this  cash  over  to  Salomon,  and  then  immediately  receiving  the  same  cash  back 
from  Salomon  in  exchange  for  the  20,000  shares  allotted  to  him  as  fully  paid  sliares.  —  Ed. 

2  The  charge  given  to  the  debenture-holder  by  the  company  on  its  property  did  not 
operate  to  prevent  the  companj',  while  solvent,  from  using  assets  to  pay  current  debts  ; 
but  it  gave  the  debenture-holder  a  preference  over  unsecured  creditors  in  the  event  of  in- 
solvency. See  14  Law  Quarterly  Review,  339;  Davey  v.  Williamson,  L.  U.  (1808),  2  Q.  B. 
194.  Buckley  ou  Companies  Acts,  7th  edition,  186;  Kay,  L.  J.  in  L.  R.  (1895),  2  Chan.  p. 
343.  — Ed. 
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being  the  company,  had  been  some  individual  aojent  of  Salomon^s  to 
whom  he  ]j:h1  jiUi'^iMi'itjd  to  .sell  thi.s  b u  1 1 u  s s .  In  that  case  the  trustee 
m  bantiruptcy  ot  the  agent  would  have  had  a  right  to  make  Salomon 
indemnify  the  agent  against  the  debts  that  he  had  contracted  by  the 
direction  of  his  principal.  The  right  of  the  liquidator  in  the  present 
case  is  precisely  the  same,  notwithstanding  the  debentures  which  were 
a  mere  form,  intended  to  give  an  appearance  of  reality  to  a  sale  which, 
in  fact,  was  no  sale  at  all,  because  it  was  a  sale  by  a  man  to  an  agent 
for  his  own  profit.  This  business  was  Salomon's  business,  and  no  one 
else's.  The  creditors  of  the  company  could,  in  my  opinion,  have  sued 
Salomon.  Their  right  to  do  so  would  depend  on  the  circumstances  of 
the  case,  whether  the  company  was  a  mere  alias  of  the  founder  or  not. 
The  relationship  of  principal  and  agent  existed  between  Salomon  and 
the  company.  The  moment  the  creditors  succeed  in  establishing  the 
identity  of  Salomon  with  the  company,  the  creditors  of  the  company 
thereupon  are  shown  to  be  the  creditors  of  Salomon ;  and  although  it 
is  necessary,  in  order  to  get  rid  of  the  priority  given  to  Salomon  by 
these  debentures,  that  one  should  fall  back  upon  the  lien  of  the  com- 
pany as  his  agent,  whom  he  was  bound  to  indemnify,  I  do  not  mean 
to  exclude  from  my  judgment  that  the  debentures  were  given  to  Salo- 
mon by  his  agent,  the  company,  and  that  the  necessary  effect  of  Salo- 
mon as  principal,  taking  these  debentures  from  his  agent,  the  com- 
pany, was  that  his  creditors  —  for,  according  to  ray  view,  the  creditors 
of  the  company  were  his  creditors  —  were  defeated  and  delayed  by 
the  debentures. 

His  Lordship  made  the  following  order  :  — 

Declare  that  the  plaintiffs,  A.  Salomon  &  Co.  Limited,  or  the  liqui- 
dator thereof  are,  or  is  entitled  to  be  indemnified  by  the  defendant 
A.  Salomon  against  the  sum  of  7733^.  8s.  Sd.  .  .  . 

Order  and  adjudge  that  the  plaintiffs,  A.  Salomon  &  Co.  Limited, 
do  recover  against  defendant  A.  Salomon  the  said  sum  of  7733^.  Ss.  3d. 

Declare  that  plaintiffs,  A.  Salomon  &  Co.  Limited,  are  entitled  to  a 
lien  for  the  said  sum  of  7733Z.  8s.  3d.,  upon  all  sums  which  would  be 
payable  to  defendant  A.  Salomon  out  of  the  assets  of  the  plaintiffs 
A.  Salomon  &  Co.  Limited,  in  respect  of  the  debentures  issued  by 
the  said  company  to  the  defendant  E.  Broderip  in  the  pleadings  men- 
tioned or  otherwise,  and  that  the  defendant  A.  Salomon  is  not  enti- 
tled to  make  any  claim  against  the  assets  of  the  plaintiffs  A.  Salomon 
&  Co.  Limited,  until  the  said  sum  of  7733Z.  85.  3d.  has  been  satisfied. 

Aron  Salomon  gave  notice  of  appeal.  The  company  gave  a  counter- 
notice  of  contention  that  \^inter  alia']  they  were  entitled  to  have  the 
agreement  for  the  sale  of  Salomon's  business  and  property  to  the 
company  rescinded. 

Buckley,  Q.  C.  and  Muir  Mackenzie  (McCall,  Q.  C.  with  them),  for 
Salomon. 

Farwell,  Q.  C.  and  Theobald,  for  the  company. 
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LixDLET  L.  J.  This  is  an  appeal  by  Mr.  Aron  Salomon  against 
an  order  made  by  Vaughan  Williams  J.,  and  which,  in  effect,  directs 
Mr.  A.  Salomon  to  indemnify  a  limited  company  formed  by  him 
against  the  unsecured  debts  and  liabilities  incurred  by  or  in  the  name 
of  the  company  whilst  it  carried  on  business. 

The  appeal  raises  a  question  of  very  great  importance,  not  only  to 
the  persons  immediately  affected  by  the  decision,  but  also  to  a  large 
number  of  persons  who  form  what  are  called  "  one-man  companies." 
Such  companies  were  unheard  of  until  a  comparatively  recent  period, 
but  have  become  very  common  of  late  years. 

The  material  facts  of  this  case  are  as  follows  :  [His  Lordship,  after 
stating  the  facts  of  the  case  to  the  same  effect  as  above,  and  adding 
that  as  to  the  20,000  shares  allotted  to  Aron  Salomon  he  (Aron  Salo- 
mon) contended  he  had  paid  for  them  though  no  call  had  ever  been 
made ;  that  the  liquidator,  on  the  other  hand,  claimed  20,000Z.  from 
A.  Salomon  in  respect  of  these  shares  ;  that  A.  Salomon  had  received 
moneys  from  the  company,  but  that  it  did  not  appear  whether  he  had 
paid  the  company  for  his  shares,  and  that  this  was  a  matter  which  it 
was  unnecessary  to  pursue  further  on  the  present  occasion,  proceeded 
as  follows  :  — ] 

I  proceed  to  examine  the  legal  aspect  of  this  case,  which,  as  I  have 
said,  is  one  of  great  general  importance.  There  can  be  no  doubt  that  in 
this  case  an  attempt  has  been  made  to  use  the  machinery  of  the  Com- 
panies Act,  1862,  for  a  purpose  for  which  it  never  was  intended.  The 
legislature  contemplated  the  encouragement  of  trade  by  enabling  a 
comparatively  small  number  of  persons  —  namely,  not  less  than  seven 
—  to  carry  on  business  with  a  limited  joint  stock  or  capital,  and  with- 
out the  risk  of  liability  beyond  the  loss  of  such  joint  stock  or  capital. 
But  the  legislature  never  contemplated  an  extension  of  limited  lia- 
bility to  sole  traders  or  to  a  fewer  number  than  seven.  In  truth,  the 
legislature  clearly  intended  to  prevent  anything  of  the  kind,  for  s.  48 
takes  away  the  privilege  conferred  by  the  Act  from  those  members  of 
limited  companies  who  allow  such  companies  to  carry  on  business  with 
less  than  seven  members  ;  and  by  s.  79  the  reduction  of  the  number  of 
members  below  seven  is  a  ground  for  winding  up  the  company.  Al- 
though in  the  present  case  there  were,  and  are,  seven  members,  yet  it 
is  manifest  that  six  of  them  are  members  simply  in  order  to  enable 
the  seventh  himself  to  carry  on  business  with  limited  liability.  The 
object  of  the  whole  arrangement  is  to  do  the  very  thing  which  the 
legislature  intended  not  to  be  done ;  and,  ingenious  as  the  scheme  is, 
it  cannot  have  the  effect  desired  so  long  as  the  law  remains  unaltered. 
This  was  evidently  the  view  taken  by  Vaughan  Williams  J. 

The  incorporation  of  the  com]iany  cannot  be  disputed.  (See  s.  18 
of  the  Companies  Act,  1862.)  AVh ether  by  any  proceeding  in  the  na- 
ture of  a  scire  facias  the  Court  could  set  aside  the  certificate  of  incor- 
poration is  a  question  which  has  never  been  considered,  and  on  which 
I  express  no  opinion ;  but,  be  that  as  it  may,  in  such  an  action  as  this 
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the  validity  of  the  certificate  cannot  be  impeached.     The  company 

must,  therefore,  bf  rPg"^*^^^^^  ^"^  ^  nnrporatinrij  hnt  fl.s  a.  f^nTpnrq,^i|nTii_ 
created  for  an  illegitimate  purpose.  Moreover,  there  having  always 
Eeen  seven  members,  although  six  of  them  hold  only  one  11.  share 
each,  jVIr.  Arou  Salomon  cannot  be  reached  under  s.  48,  to  which  I 
have  already  alluded.  As  the  company  must  be  recognized  as  a  cor- 
poration, I  feel  a  difficulty  in  saying  that  the  company  did  not  carry 
on  business  as  a  principal,  and  that  the  debts  and  liabilities  contracted 
in  its  name  are  not  enforceable  against  it  in  its  corporate  capacity. 
But  it  does  not  follow  that  the  order  made  by  Vaughan  Williams  J.  is 
wrong.  A  person  ma}^  carry  on  business  as  a  principal  and  incur  debts 
and  liabilities  as  such,  and  yet  be  entitled  to  be  indemnified  against 
those  debts  and  liabilities  by  the  person  for  whose  benefit  he  carries 
on  the  business.  The  company  in  this  case  has  been  regarded  by 
Vaughan  Williams  J.  as  the  agent  of  Aron  Salomon.  I  should  rather 
liken  the  company  to  a  trustee  for  him  —  a  trustee  improperly  brought 
into  existence  by  him  to  enable  him  to  do  what  the  statute  prohibits. 
It  is  manifest  that  the  other  members  of  the  company  have  practically 
no  interest  in  it,  and  their  names  have  merely  been  used  by  Mr.  Aron 
Salomon  to  enable  him  to  form  a  company,  and  to  use  its  name  in 
order  to  screen  himself  from  liability.  This  view  of  the  case  is  quite 
consistent  with  In  re  Georrje  Newman  &  Co}  In  a  strict  legal  sense 
the  business  may  have  to  be  regarded  as  the  business  of  the  company; 
but  if  any  jury  were  asked,  Whose  business  was  it  ?  they  would,  say 
Aron  Salomon's,  and  they  would  be  right,  if  they  meant  that  the  bene- 
ficial interest  in  the  business  was  his.  I  do  not  go  so  far  as  to  say 
that  the  creditors  of  the  company  could  sue  him.  In  my  opinion, 
they  can  only  reach  him  through  the  compan3\  Moreover,  INIr.  Aron 
Salomon's  liability  to  indemnify  the  company  in  this  case  is,  in  my 
view,  the  legal  consequence  of  the  formation  of  the  company  in  order 
to  attain  a  result  not  permitted  by  law.  The  liability  does  not  arise  ^ 
simply  from  the  fact  that  he  holds  nearly  all  the  shares  in  the  com- 
pany. A  man  may  do  that  and  yet  be  under  no  such  liability  as  Mr, 
Aron  Salomon  has  come  under.  His  liability  rests  on  the  purpose  for 
which  he  formed  the  company,  on  the  way  he  formed  it,  and  on  the 
use  which  he  made  of  it.  There  are  many  small  companies  which  will 
be  quite  unaffected  by  this  decision.  But  there  may  possibly  be  some 
which,  like  this,  are  mere  devices  to  enable  a  man  to  carry  on  trade 
with  limited  liability,  to  incur  debts  in  the  name  of  a  registered  com- 
pany, and  to  sweep  off  the  company's  assets  by  means  of  debentures 
which  he  has  caused  to  be  issued  to  himself  in  order  to  defeat  the 
claims  of  those  who  have  been  incautious  enough  to  trade  with  the 
company  without  perceiving  the  trap  which  he  has  laid  for  them. 

It  is  idle  to  say  that  persons  dealing  with  companies  are  protected 
by  s.  43  of  the  Companies  Act,  1862,  which  requires  mortgages  of  lim- 
ited companies  to  be  registered,  and  entitles  creditors  to  inspect  the 
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register.  It  is  only  when  a  creditor  begins  to  fear  he  may  not  be  paid 
that  he  thinks  of  looking  at  the  register  ;  and  until  a  person  is  a  cred- 
itor he  has  no  right  of  inspection.  As  a  matter  of  fact,  persons  do  not 
ask  to  see  mortgage  registers  before  they  deal  with  limited  companies ; 
and  this  is  perfectly  well  known  to  every  one  acquainted  with  the 
actual  working  of  the  Companies  Acts  and  the  habits  of  business  men. 
Mr.  Aron  Salomon  and  his  advisers,  who  were  evidently  very  shrewd 
people,  were  fully  alive  to  this  circumstance. 

If  the  legislature  thinks  it  right  to  extend  the  principle  of  limited 
liability  to  sole  traders  it  will  no  doubt  do  so,  with  such  safeguards, 
if  any,  at  it  may  think  necessary.  But  until  the  law  is  changed  such 
attempts  as  these  ought  to  be  defeated  whenever  they  are  brought  to 
light.  They  do  infinite  mischief ;  they  bring  into  disrepute  one  of  the 
most  useful  statutes  of  modern  times,  by  perverting  its  legitimate  use, 
and  by  making  it  an  instrument  for  cheating  honest  creditors. 

Mr.  Aron  Salomon's  scheme  is  a  device  to  defraud  creditors. 

Agreeing  as  I  do  in  substance  with  Vaughan  Williams  J.,  I  do  not 
think  it  necessary  to  investigate  the  question  whether  the  so-called 
sale  of  the  business  to  the  company  ought  to  be  set  aside.  The  only 
object  of  setting  it  aside  is  to  obtain  assets  wherewith  to  pay  the  cred- 
itors, and  this  object  can  be  attained  on  sound  legal  principles  by  the 
order  which  he  has  made.  In  the  event,  however,  of  this  case  going 
further,  I  will  add  that  I  regard  the  so-called  sale  of  the  business  to 
the  company  as  a  mere  sham,  and  that  in  my  opinion  it  might,  if  neces- 
sary, be  set  aside  by  the  company  in  the  interest  of  its  creditors,  al- 
though all  the  shareholders,  such  as  they  were,  knew  of  and  assented 
to  the  arrangement.  They  were  simply  assisting  Mr.  Aron  Salomon 
to  carry  out  his  scheme.  I  cannot  regard  In  re  British  Seamless  Pa- 
per  Box  Co}  as  an  authority  against  a  rescission  of  such  a  transaction 
as  this. 

We  have  carefully  considered  the  proper  form  of  order  to  be  made 
on  this  appeal,  and  the  order  of  the  Court  will  be  as  follows  :  The 
Court,  being  of  opinion  that  the  formation  of  the  company,  the  agree- 
ment of  August,  1892,  and  the  issue  of  debentures  to  Aron  Salomon 
pursuant  to  such  agreement,  were  a  mere  scheme  to  enable  him  to  carry 
on  business. in  the  name  of  the  company  with  limited  liability,  contrary 
to  the  true  intent  and  meaning  of  the  Companies  Act,  18G2,  and,  fur- 
ther, to  enable  him  to  obtain  a  preference  over  other  creditors  of  the 
company  by  procuring  a  first  charge  on  the  assets  of  the  company  by 
means  of  such  debentures,  dismiss  the  appeal  of  Aron  Salomon  with 
costs  ;  and,  it  being  unnecessary  to  make  any  order  on  the  liquidators' 
cross-notice  of  appeal,  discharge  the  order  directing  the  liquidator  to 
pay  costs  of  the  counter-claim,  and  give  him  those  costs. 

Loi'Es  L.  J.  This  is  a  case  of  very  great  importance,  and  I  wish 
shortly  to  state  my  reasons  for  concurring  in  the  judgment  just  de- 
livered.    I  do  not  propose  to  restate  the  facts  so  fully  and  clearly 
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detailed  by  Lindley  L.  J. :  I  shall  content  myself  with  shortly  stating 
the  impression  they  have  produced  on  my  mind.  The  incorporation 
of  the  company  was  perfect  —  the  machinery  by  which  it  was  formed 
was  in  every  respect  perfect,  every  detail  had  been  observed  ;  but,  not- 
withstanding, the  business  was,  in  truth  and  in  fact,  the  business  of 
Aron  Salomon ;  he  had  the  beneficial  interest  in  it ;  the  company  was 
a  mere  nomlnis  umbra,  under  cover  of  which  he  carried  on  his  business 
as  before,  securing  himself  against  loss  by  a  limited  liability  of  1^. 
per  share,  all  of  which  shares  he  practically  possessed,  and  obtaining  a 
priority  over  the  unsecured  creditors  of  the  company  by  the  deben- 
tures of  which  he  had  constituted  himself  the  holder. 

It  would  be  lamentable  if  a  scheme  like  this  could  not  be  defeated. 
If  we  were  to  permit  it  to  succeed,  we  should  be  authorizing  a  perver- 
sion of  the  Joint  Stock  Companies  Acts.  We  should  be  giving  vi- 
tality to  that  which  is  a  myth  and  a  fiction.  The  transaction  is  a 
device  to  apply  the  machinery  of  the  Joint  Stock  Companies  Act  to  a 
state  of  things  never  contemplated  by  that  Act  —  an  ingenious  device 
to  obtain  the  protection  of  that  Act  in  a  way  and  for  objects  not  au- 
thorized by  that  Act,  and  in  my  judgment  in  a  way  inconsistent  with 
and  opposed  to  its  policy  and  provisions.  It  never  was  intended  that 
the  company  to  be  constituted  should  consist  of  one  substantial  person 
and  six  mere  dummies,  the  nominees  of  that  person,  without  any  real 
interest  in  the  company.  The  Act  contemplated  the  incorporation  of 
seven  independent  bona  fide  members,  who  had  a  mind  and  a  will  of 
their  own,  and  were  not  the  mere  puppets  of  an  individual  who,  adopt- 
ing the  machinery  of  the  Act,  carried  on  his  old  business  in  the  same 
way  as  before,  when  he  was  a  sole  trader.  To  legalize  such  a  trans- 
action would  be  a  scandal. 

But  to  what  relief  is  the  liquidator  entitled  ?  In  the  circumstances 
of  this  case  it  is,  in  my  opinion,  competent  for  the  Court  to  set  aside 
the  sale  as  being  a  sale  from  Aron  Salomon  to.  himself  —  a  sale  which 
had  none  of  the  incidents  of  a  sale,  was  a  fiction,  and  therefore  in- 
valid ;  or  to  declare  the  company  to  be  a  trustee  for  Aron  Salomon, 
whom  Aron  Salomon,  the  cestui  que  trust,  was  bound  to  indemnify ; 
or  to  declare  the  formation  of  the  company,  the  agreement  of  August, 
1892,  and  the  issue  of  the  debentures  to  Aron  Salomon  pursuant  to 
such  agreement,  to  be  merely  devices  to  enable  him  to  carry  on  busi- 
ness in  the  name  of  the  company  with  limited  liability,  contrary  to  the 
true  intent  and  meaning  of  the  Companies  Act,  1862,  and  further,  to 
enable  him  to  obtain  a  preference  over  other  creditors  of  the  company 
by  obtaining  a  first  charge  on  the  assets  of  the  company  by  means  of 
such  debentures.  I  wish  to  add  that  I  am  inclined  to  think  that  a 
scire  facias  would  go  to  repeal  the  certificate  of  incorporation  ;  but  I 
express  no  decided  opinion  on  the  point.  The  appeal  will  be  dismissed 
with  costs. 

[Kay  L.  J.  delivered  a  concurring  opinion.] 
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From  the  above  decision,  Salomon  appealed  to  the  House  of  Lords. 
His  appeal  was  brought  in  forma  pau2:)eris. 

Lord  Herschell.  [After  stating  the  facts,  and  reciting  the  pre- 
vious proceedings.] 

It  is  to  be  observed  that  both  courts  treated  the  company  as  a  legal 
entity  distinct  from  Salomon  and  the  then  members  who  composed  it, 
and  therefore  as  a  validly  constituted  corporation.  This  is,  indeed, 
necessarily  involved  in  the  judgment  which  declared  that  the  company 
was  entitled  to  certain  rights  as  against  Salomon.  Under  these  cir- 
cumstances, I  am  at  loss  to  understand  what  is  meant  by  saying  that  A. 
Salomon  and  Company  Limited  is  but  an  alias  for  A.  Salomon.  It  is 
not  another  name  for  the  same  person ;  the  company  is  ex  Jnjpothesi  a 
distinct  legal  persona.  As  little  am  I  able  to  adopt  the  view  that  the 
company  was  the  agent  of  Salomon  to  carry  on  his  business  for  him. 
In  a  popular  sense  a  company  may  in  every  case  be  said  to  carry  on 
business  for  and  on  behalf  of  its  shareholders,  but  this  certainly  does 
not  in  point  of  law  constitute  the  relation  of  principal  and  agent  be- 
tween them  or  render  the  shareholders  liable  to  indemnify  the  company 
against  the  debts  which  it  incurs.  Here,  it  is  true,  Salomon  owned  all 
the  shares  except  six,  so  that  if  the  business  were  profitable  he  would 
be  entitled  substantially  to  the  whole  of  the  profits.  The  other  share- 
holders, too,  are  said  to  have  been  "■  dummies,"  the  nominees  of  Salo- 
mon. But  when  once  it  is  conceded  that  they  were  individual  members 
of  the  company  distinct  from  Salomon,  and  sufficiently  so  to  bring  into 
existence  in  conjunction  with  him  a  validly  constituted  corporation,  I 
am  unable  to  see  how  the  facts  to  which  I  have  just  referred  can  affect 
the  legal  position  of  the  company,  or  give  it  rights  as  against  its  mem- 
bers which  it  would  not  otherwise  possess. 

The  Court  of  Appeal  based  their  judgment  on  the  proposition  that 
the  formation  of  the  company,  and  all  that  followed  it,  was  a  mere 
scheme  to  enable  the  appellant  to  carry  on  business  in  the  name  of  the 
company,  with  limited  liability,  contrary  to  the  true  intent  and  meaning 
of  the  Companies  Act  1862.  The  conclusion  which  they  drew  from 
this  premiss  was,  that  the  company  was  a  trustee  and  Salomon  their 
cestui  que  trust.  I  cannot  think  that  the  conclusion  follows  even  if 
the  premiss  be  sound.  It  seems  to  me  that  the  logical  result  would 
be  that  the  company  had  not  been  validly  constituted,  and  therefore 
had  no  legal  existence.  But,  apart  from  this,  it  is  necessary  to  ex- 
amine the  proposition  on  which  the  court  have  rested  their  judgment, 
as  its  effect  would  be  far  reaching.  Many  industrial  and  banking 
concerns  of  the  highest  standing  and  credit  have,  in  recent  years, 
been,  to  use  a  common  expression,  converted  into  joint  stock  compa- 
nies, and  often  into  what  are  called  "  private  "  companies,  where  the 
whole  of  the  shares  are  held  by  the  former  partners.  It  appears  to 
me  that  all  these  might  be  pronounced  "  schemes  to  enable  "  them  "  to 
carry  on  business  in  the  name  of  the  company,  with  limited  liability," 
in  the  very  sense  in  which  those  words  are  used  in  the  judgment  of 
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the  Court  of  Appeal.  The  profits  of  the  concern  carried  on  by  the 
company  will  go  to  the  persons  whose  business  it  was  before  the 
transfer,  and  in  the  same  proportions  as  before,  the  only  ditference 
being  that  the  liability  of  those  who  take  the  profits  will  no  longer  be 
unlimited.  The  very  object  of  the  creation  of  the  company,  and  the 
transfer  to  it  of  the  business,  is  that,  whereas  the  liability  of  the  part- 
ners for  debts  incurred  was  without  limit,  the  liability  of  the  members 
for  the  debts  incurred  by  the  company  shall  be  limited.  In  no  other 
respect  is  it  intended  that  there  shall  be  any  difference ;  the  conduct 
of  the  business  and  the  division  of  the  profits  are  intended  to  be  the 
same  as  before.  If  the  judgment  of  the  Court  of  Appeal  be  pushed 
to  its  logical  conclusion  all  these  companies  must,  I  think,  be  held  to 
be  trustees  for  the  partners  who  transferred  the  business  to  them,  and 
those  partners  must  be  declared  liable,  without  limit,  to  discharge  the 
debts  of  the  company.  For  this  is  the  effect  of  the  judgment  as  re- 
gards the  respondent  company.  The  position  of  the  members  of  a 
company  is  just  the  same  whether  they  are  declared  liable  to  pay  the 
debts  incurred  by  the  company,  or  by  way  of  indemnity  to  furnish 
the  company  with  the  means  of  paying  them.  I  do  not  think  that 
the  learned  judges  in  the  court  below  have  contemplated  the  applica- 
tion of  their  judgment  to  such  cases  as  I  have  been  considering,  but  I 
can  see  no  solid  distinction  between  those  cases  and  the  present  one. 

It  is  said  that  the  respondent  company  is  a  ''  one-man  "  company, 
and  that  in  this  respect  it  differs  from  such  companies  as  those  to 
which  I  have  referred.  But  it  has  often  happened  that  a  business 
transferred  to  a  joint  stock  company  has  been  the  property  of  three 
or  four  persons  only,  and  that  the  other  subscribers  of  the  memo- 
randum have  been  clerks  or  other  persons  who  possessed  little  or  no 
interest  in  the  concern.  I  am  unable  to  see  how  it  can  be  lawful  for 
three  or  four  or  six  persons  to  form  a  company  for  the  purpose  of  em- 
ploying their  capital  in  trading,  with  the  benefit  of  limited  liability, 
and  not  for  one  person  to  do  so,  provided  in  each  case  the  require- 
ments of  the  statute  have  been  complied  with,  and  the  company  has 
been  validly  constituted.  How  does  it  concern  the  creditor  whether 
the  capital  of  the  company  is  owned  by  seven  persons  in  equal  shares, 
with  the  right  to  an  equal  share  of  the  profits,  or  whether  it  is  almost 
entirely  owned  by  one  person  who  practically  takes  the  whole  of  the 
profits  ?  The  creditor  has  notice  that  he  is  dealing  with  a  company 
the  liability  of  the  members  of  which  is  limited,  and  the  register  ot 
shareholders  informs  him  how  the  shares  are  held,  and  that  they  are 
substantially  in  the  hands  of  one  person,  if  this  be  the  fact.  The 
creditors  in  the  present  case  gave  credit  to  and  contracted  with  a 
limited  company  ;  the  effect  of  the  decision  is  to  give  them  the  benefit 
as  regards  one  of  the  shareholders,  of  unlimited  liability.  I  have  said 
that  the  liability  of  persons  carrying  on  business  can  only  be  limited 
provided  the  requirements  of  the  statute  be  complied  with,  and  this 
leads  naturally  to  the  inquiry  what  are  those  requirements  ? 

The  Court  of  Appeal  has  declared  that  the  formation  of  the  respond' 
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ent  company  and  the  agreement  to  take  over  the  business  of  the  appel- 
lant, were  a  scheme  "  contrary  to  the  true  intent  and  meaning  of  the 
Companies  Act."  I  know  of  no  means  of  ascertaining  what  is  the 
intent  and  meaning  of  the  Companies  Act  except  by  examining  its 
provisions  and  landing  what  regulations  it  has  imposed  as  a  condition 
of  trading  Avith  limited  liability.  The  memorandum  must  state  the 
amount  of  the  capital  of  the  company  and  the  number  of  shares  into 
which  it  is  divided,  and  no  subscriber  is  to  take  less  than  one  share. 
The  shares  may,  however,  be  of  as  small  a  nominal  value  as  those  who 
form  the  company  please ;  the  statute  prescribes  no  minimum,  and 
though  there  must  be  seven  shareholders,  it  is  enough  if  each  of  them 
holds  one  share,  however  small  its  denomination.  The  Legislature 
therefore  clearly  sanctions  a  scheme  by  which  all  the  shares,  except 
six,  are  owned  by  a  single  individual,  and  these  six  are  of  a  value 
little  more  than  nominal. 

It  was  said  that  in  the  present  case  the  six  shareholders  other  than 
the  appellant  were  mere  dummies,  his  nominees,  and  held  their  shares 
in  trust  for  him.  I  will  assume  that  this  was  so.  In  my  opinion  it 
makes  no  difference.  The  statute  forbids  the  entry  in  the  register  of 
any  trust,  and  it  certainly  contains  no  enactment  that  each  of  the 
seven  persons  subscribing  the  memorandum  must  be  beneficially  en- 
titled to  the  share  or  shares  for  which  he  subscribes.  The  persons 
who  subscribe  the  memorandum  or  who  have  agreed  to  become  mem- 
bers of  the  company,  and  whose  names  are  on  the  register,  are  alone 
regarded  as,  and,  in  fact,  are,  the  shareholders.  They  are  subject  to 
all  the  liability  which  attaches  to  the  holding  of  the  share.  They  can 
be  compelled  to  make  any  payment  which  the  ownership  of  a  share 
involves.  Whether  they  are  beneficial  owners  or  bare  trustees  is  a 
matter  with  which  neither  the  company  nor  creditors  have  anything 
to  do ;  it  concerns  only  them  and  their  cestui  que  trust  if  they  have 
any.  If,  then,  in  the  present  case  all  the  requirements  of  the  statute 
were  complied  Avith,  and  a  company  was  effectually  constituted,  and 
this  is  the  hypothesis  of  the  judgment  appealed  from,  what  warrant 
is  there  for  saying  that  what  was  done  was  contrary  to  the  true  intent 
and  meaning  of  the  Companies  Act  ? 

It  may  be  that  a  company  constituted  like  that  under  consideration 
was  not  in  the  contemplation  of  the  Legislature  at  the  time  when  the 
Act  authorizing  limited  liability  was  passed;  that  if  what  is  possible 
under  the  enactments  as  they  stand  had  been  foreseen,  a  minimum 
sum  would  have  been  fixed  as  the  least  denomination  of  share  per- 
missible, and  it  would  have  been  made  a  condition  that  each  of  the 
seven  persons  should  have  a  substantial  interest  in  the  company.  But 
we  have  to  interpret  the  law,  not  to  make  it ;  and  it  must  be  remem- 
bered that  no  one  need  trust  a  limited  liability  company  unless  he  so 
please,  and  that  before  he  does  so  he  can  ascertain,  if  he  so  please, 
what  is  the  capital  of  the  company,  and  how  it  is  held. 

In  tlm  original  wppeal,  order  apj>ealed  from  reversed. 
In  the  cross  ajypeal,  order  appealed  from  affirmed. 
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1809.     5  Cranch,  U.  S.  61.1 

Error  to  the  U.  S.  Circuit  Court  for  the  District  of  Georgia. 

The  declaration  describes  the  plaintiffs  as  '•  The  President,  Direc- 
tors and  Company,  of  the  Bank  of  the  United  States,  .  .  .  estab- 
lished under  an  act  of  congress.  .  .  ."  At  the  close  of  the  declaration 
is  the  following  allegation  :  "  And  your  petitioners  aver  that  they  are 
citizens  of  the  State  of  Pennsylvania,  and  the  said  Peter  Deveaux 
and  Thomas  Robertson  are  citizens  of  the  State  of  Georgia." 

Plea  in  abatement,  denying  the  jurisdiction  of  the  U.  S.  Circuit 
Court.     Demurrer.     Judgment  for  defendants  upon  the  demurrer. 

Binney  and  Harper,  for  plaintiffs  in  error. 

P.  B.  Key,  and  Jones,  contra. 

Marshall,  C.  J.     Two  points  have  been  made  in  this  cause. 

1.  That  a  corporation  composed  of  citizens  of  one  State  may  sue  a 
citizen  of  another  State  in  the  federal  courts. 

2.  That  a  right  to  sue  in  those  courts  is  conferred  on  this  bank  by 
the  law  which  incorporates  it. 

The  last  point  will  be  first  considered.  .  . 

[The  court  holds,  that  no  right  is  conferred  on  the  bank,  by  the  act 
of  incorporation,  to  sue  in  the  federal  courts.] 

2.  The  other  point  is  one  of  much  more  difficulty. 

The  jurisdiction  of  this  court  being  limited,  so  far  as  respects  the 
character  of  the  parties  in  this  particular  case,  "  to  controversies  be- 
tween citizens  of  different  States,"  both  parties  must  be  citizens  to 
come  within  the  description. 

That  invisible,  intangible,   and   artificial   being,    that   mere  legal 

entity,  a  corporation  aggregate,  is  certainly  not  a  citizen  ;  and,  coiise- 

j    quently,  cannot  sue  or  be  sued  in  the  courts  of  the  United  States, 

/  unless  the  rights  of  the  members,  in  this  respect,  can  be  exercised  in 

I  their  corporate  name.     If  the  corporation  be  considered  as  a  mere 

faculty,   and  not  as  a  company  of  individuals,  who,  in  transacting 

their  joint  concerns,  may  use  a  legal  name,  they  must  be  excluded 

from  the  courts  of  the  Union. 

The  duties  of  this  court,  to  exercise  jurisdiction  where  it  is  conferred, 
and  not  to  usurp  it  where  it  is  not  conferred,  are  of  equal  obligation. 
The  constitution,  therefore,  and  the  law,  are  to  be  expounded,  without  a 
leaning  the  one  way  or  the  other,  according  to  those  general  principles 
which  usually  govern  in  the  construction  of  fundamental  or  other  laws. 
1  Statement  abridged.    Arguments  and  part  of  opinion  omitted.  —  Ed. 
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A  constitution,  from  its  nature,  deals  in  generals,  not  in  detail.  Its 
framers  cannot  perceive  minute  distinctions  which  arise  in  the  pro- 
gress of  the  nation,  and  therefore  confine  it  to  the  establishment  of 
broad  aud  general  principles. 

The  judicial  department  was  introduced  into  the  American  constitu- 
tion under  impressions,  and  with  views,  which  are  too  apparent  not  to 
be  perceived  by  all.  However  true  the  fact  may  be,  that  the  tribunals 
of  the  States  will  administer  justice  as  impartially  as  those  of  the 
nation,  to  parties  of  every  description,  it  is  not  less  true  that  the  con- 
stitution itself  either  entertains  apprehensions  on  this  subject,  or 
views  with  such  indulgence  the  possible  fears  and  apprehensions  of 
suitors,  that  it  has  established  national  tribunals  for  the  decision  of 
controversies  between  aliens  and  a  citizen,  or  between  citizens  of  dif- 
ferent States.  Aliens,  or  citizens  of  different  States,  are  not  less  sus- 
ceptible of  these  apprehensions,  nor  can  they  be  supposed  to  be  less 
the  objects  of  constitutional  provisions,  because  they  are  allowed  to 
sue  by  a  corporate  name.  That  name,  indeed,  cannot  be  an  alien  or  a 
citizen  ;  but  the  persons  whom  it  represents  may  be  the  one  or  the 
other;  and  the  controversy  is,  in  fact  and  in  law,  between  those  per- 
sons suing  in  their  corporate  character,  by  their  corporate  name,  for 
a  corporate  right,  and  the  individual  against  whom  the  suit  may  be 
instituted.  Substantially  and  essentially,  the  parties  in  such  a  case, 
where  the  members  of  the  corporation  are  aliens,  or  citizens  of  a  differ- 
ent State  from  the  opposite  party,  come  within  the  spirit  and  terms  of 
the  jurisdiction  conferred  by  the  constitution  on  the  national  tribunals. 

Such  has  been  the  universal  understanding  on  the  subject.  Kepeat- 
edly  has  this  court  decided  causes  between  a  corporation  and  an  indi- 
vidual without  feeling  a  doubt  respecting  its  jurisdiction.  Those 
decisions  are  not  cited  as  authority ;  for  they  were  made  without  con- 
sidering this  particular  point ;  but  they  have  much  weight,  as  they 
show  that  this  point  neither  occurred  to  the  bar  or  the  bench ;  and 
that  the  common  understanding  of  intelligent  men  is  in  favor  of  the 
right  of  incorporated  aliens,  or  citizens  of  a  different  State  from  the 
defendant  to  sue  in  the  national  courts.  It  is  by  a  course  of  acute 
metaphysical  and  abstruse  reasoning,  which  has  been  most  ably  em- 
ployed on  this  occasion,  that  this  opinion  is  shaken. 

As  our  ideas  of  a  corporation,  its  privileges  and  its  disabilities,  are 
derived  entirely  from  the  English  books,  we  resort  to  them  for  aid,  in 
ascertaining  its  character.  It  is  defined  as  a  mere  creature  of  the 
law,  invisible,  intangible,  and  incorporeal.  Yet,  when  we  examine 
the  subject  further,  we  find  that  corporations  have  been  included 
within  terms  of  description  appropriated  to  real  persons. 

There  is  a  case,  however,  reported  in  12  Mod.  C69,  which  is  thought 
precisely  in  point.  The  corporation  of  London  brought  a  suit  against 
Wood,  hy  their  corporate  name,  in  the  mayor's  court.  The  suit  was 
brouglit  by  the  mayor  and  commonalty,   and  was  tried  before  the 
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mayor  and  aldermen.  The  judgment  rendered  in  this  cause  waa 
brought  before  the  court  of  king's  bench  and  reversed,  because  the 
court  was  deprived  of  its  jurisdiction  by  the  character  of  the  indi- 
viduals who  were  members  of  the  corporation. 

In  that  case  the  objection  that  a  corporation  was  an  invisible,  intan- 
gible thing,  a  mere  incorporeal  legal  entity,  in  which  the  characters  of 
the  individuals  who  composed  it  were  completely  merged,  was  urged 
and  was  considered.  The  judges  unanimously  declared  that  they  could 
look  beyond  the  corporate  name,  and  notice  the  character  of  the  indi- 
vidual. In  the  opinions,  which  were  delivered  seriatim,  several  cases 
are  put  which  serve  to  illustrate  the  principle  and  fortify  the  decision. 

The  case  of  The  Mayor  and  Commonalty  v.  Wood  is  the  stronger 
because  it  is  on  the  point  of  jurisdiction.  It  appears  to  the  court  to 
be  a  full  authority  for  the  case  now  under  consideration.  It  seems 
not  possible  to  distinguish  them  from  each  other. 

If,  then,  the  congress  of  the  United  States  had  in  terms  enacted 
that  incorporated  aliens  might  sue  a  citizen,  or  that  the  incorporated 
citizens  of  one  State  might  sue  a  citizen  of  another  State,  in  the  fed- 
eral courts,  by  its  corporate  name,  this  court  would  not  have  felt  itself 
justified  in  declaring  that  such  a  law  transcended  the  constitution. 

The  controversy  is  substantially  between  aliens,  suing  by  a  corpo- 
rate name,  and  a  citizen,  or  between  citizens  of  one  State,  suing  by  a 
corporate  name,  and  those  of  another  State.  When  these  are  said  to 
be  substantially  the  parties  to  the  controversy,  the  court  does  not 
mean  to  liken  it  to  the  case  of  a  trustee.  A  trustee  is  a  real  person 
capable  of  being  a  citizen  or  an  alien,  who  has  the  whole  legal  estate 
in  himself.  At  law,  he  is  the  real  proprietor,  and  he  represents  him- 
self and  sues  in  his  own  right.  But  in  this  case  the  corporate  name  jl 
represents  persons  who  are  members  of  the  corporation. 

If  the  constitution  would  authorize  congress  to  give  the  courts  of 
the  Union  jurisdiction  in  this  case,  in  consequence  of  the  character  of 
the  members  of  the  corporation,  then  the  Judicial  Act  ought  to  be 
construed  to  give  it.  For  the  term  citizen  ought  to  be  understood  as 
it  is  used  in  the  constitution,  and  as  it  is  used  in  other  laws.  That  is, 
to  describe  the  real  persons  who  come  into  court,  in  this  case,  under 
their  corporate  name. 

That  corporations  composed  of  citizens  are  considered  by  the  legis- 
lature as  citizens,  under  certain  circumstances,  is  to  be  strongly  in- 
ferred from  the  Registering  Act.  It  never  could  be  intended  that  an 
American  registered  vessel,  abandoned  to  an  insurance  company  com- 
posed of  citizens,  should  lose  her  character  as  an  American  vessel ; 
and  yet  this  would  be  the  consequence  of  declaring  that  the  members 
of  the  corporation  were,  to  every  intent  and  purpose,  out  of  view,  and 
merged  in  the  corporation. 

The  court  feels  itself  authorized  by  the  case  in  12  Mod.  (on  a  ques- 
tion of  jurisdiction),  to  look  to  the  character  of  the  individuals  who 
compose  the  corporation,  and  they  think  that  the  precedents  of  this 
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court,  though  they  were  not  decisions  on  argument,  ought  not  to  be 
absolutely  disregarded. 

If  a  corporation  may  sue  in  the  courts  of  the  Union,  the  court  is  of 
opinion  that  the  averment  in  this  case  is  sufficient. 

Being  authorized  to  sue  in  their  corporate  name,  they  could  make 
the  averment,  and  it  must  apply  to  the  plaintiffs  as  individuals, 
because  it  could  not  be  true  as  applied  to  the  corporation. 

Judgment  reversed;  plea  in  abatement  overruled,  and  cause 
remanded. 

[In  1806,  the  Supreme  Court,  in  Strawbridge  v.  Curtiss,  3  Crancli 
(U.  S.),  267,  decided  that,  where  there  are  two  or  more  joint  plaintiffs 
and  two  or  more  joint  defendants,  each  of  the  plaintiffs  must  be 
capable  of  suing  each  of  the  defendants  in  the  U.  S.  courts,  in  order 
to  support  the  jurisdiction.  Strawbridge  was  a  citizen  of  Massachu- 
setts. One  of  the  defendants  was  a  citizen  of  Vermont ;  the  other 
defendants  were  citizens  of  Massachusetts.  Held,  that  the  U.  S.  court 
had  not  jurisdiction. 

A  logical  application  of  the  combined  principles  of  Strawbridge  v. 
Curtiss  and  Bank  v.  Deveaux  was  made  in  Commercial,  &c..  Bank  of 
Vicksburg  v.  Slocomb  (a.  d.  1840),  14  Peters,  60.  The  plaintiffs,  citi- 
zens of  Louisiana,  brought  an  action  in  the  U.  S.  Circuit  Court  for  the 
Southern  District  of  Mississippi  against  a  Mississippi  corporation. 
The  defendant  pleaded  that  two  of  the  members  of  the  corporation 
were  citizens  of  Louisiana.  It  was  held,  that,  upon  the  facts  thus 
pleaded,  the  court  had  not  jurisdiction  ;  the  court  saying  (in  effect) 
that  all  the  corporators  must  be  citizens  of  a  different  State  from  the 
opposite  party.] 
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1823.     1  Hopkins,  N.  Y.  Chancer)/  Reports,  I. 

[Before  Sanford,  Chancellor.] 

Sanford,  Chancellor,  was  a  stockholder  in  the  Washington  Insurance 
Company,  and  he  declined  to  hear  the  cause,  expressing  himself  as  fol- 
lows :  — 

TIic  sole  judge  of  this  court,  being  a  stockholder  in  the  incorporated 
company  which  institutes  this  suit,  can  he  proceed  or  act  as  judge  in 
the  cause? 

It  is  a  maxim  of  every  code,  in  every  country,  that  no  man  should 
be  judge  in  his  own  cause.  .  .  . 

But  it  has  been  said,  that  where  a  court  consisting  of  a  single  judge^ 
has  exclusive  jurisdiction  of  the  subject  of  a  suit,  a  failure  of  justice 
would  take  place  if  the  judge  should  not  act  in  his  own  cause. 

A  failure  of  justice  may  take  place  if  he  should  not  act ;  as  it  also 
may  occur  if  he  should  decide  his  own  cause  :  but  it  belongs  to  the  power 
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which  created  such  a  court  to  provide  another  in  which  this  judge  may 
be  a  part}- ;  and  whether  another  tribunal  is  established  or  not,  he  at 
least  is  not  entrusted  with  authority  to  determine  his  own  rights  or  his 
own  wrongs. 

By  tlie  third  section  of  the  act  concerning  the  court  of  chancer}-,  it 
is  provided,  ''  That  where  the  chancellor  shall  be  a  party  to  a  suit  in 
chancery,  the  bill  shall  be  filed  before  the  chief  Justice  of  the  state, 
who  shall  thereupon  proceed,  in  like  manner,  as  the  chancellor  could  of 
right  do,  as  a  court  of  chancery  in  other  cases,  and  the  court  of  chan- 
cery shall  be  thereupon  held  in  that  case  before  the  chief  Justice,  and 
shall  proceed  to  hear  and  determine  the  same,  according  to  the  course 
and  usage  of  the  said  court." 

In  this  case,  an  incorporated  company  sues  by  its  corporate  name. 
The  company  consists  of  persons  who  are  joint  proprietors  of  a  com- 
mon fund  in  various  amounts  ;  the  suit  is  the  act  of  these  persons  or 
their  officers  ;  and  the  gain  or  loss  which  may  result  from  it  will  be  the 
gain  or  loss  of  each  stockholder,  according  to  the  extent  of  his  inter- 
est in  the  fund.  The  corporation  is  the  party  in  form  ;  the  stockhold- 
ers are  tlie  parties  in  substance.  When  a  corporation  is  thus  a  party 
to  a  suit,  it  is  regarded  as  one  sole  party,  so  long  as  it  is  not  necessary 
to  the  ends  of  justice  that  the  persons  who  use  the  corporate  name 
should  be  disclosed.  But  whenever  the  ends  of  justice  require  that  the 
persons  who  use  the  name  of  a  corporation  should  be  known,  the  in- 
quiry is  made,  and  the  stockholders  and  their  officers  are  considered 
and  treated  as  they  are  in  fact,  the  real  litjorants  in  the  suit. 

[The  learned  Chancellor  then  discusses  the  meaning  of  the  term 
"  party  "  in  the  statute,  and  concludes  that  the  provision]  extends  to 
all  cases  in  which  the  chancellor  is  a  party  to  a  suit,  and,  as  I  con- 
ceive, to  all  cases  in  which,  though  neither  complainant  nor  defendant, 
he  is  a  real  party  to  the  subject  of  litigation. 

Such  is  my  owu  view  of  this  question ;  but  it  appears  that  my  im- 
mediate predecessor,  and  the  late  chief  Justice,  held  a  different  opin- 
ion. Their  opinion  is  found  in  the  case  of  Stewart  v.  The  Mechanics 
and  Farmers'  Bank,  19  John,  501.  In  that  case,  the  chancellor  was  a 
stockholder  in  the  bank ;  and  this  fact  appearing,  the  parties  con- 
sented that  the  hearing  of  the  cause  should  proceed.  Upon  a  consul- 
tation between  the  chancellor  and  the  chief  Justice,  they  were  both  of 
opinion  that  the  chancellor  was  not  a  party  to  the  suit  within  the  pro- 
vision of  the  statute  ;  and  the  chancellor  proceeded  to  determine  the 
cause.  The  same  cause  was  removed  to  the  court  of  errors  ;  but  this 
question  w'as  not  raised  or  considered  in  that  court.  It  is  a  question 
•which  has  not  been  determined  by  the  court  of  errors  ;  but  it  has  been 
decided  by  the  opinions  of  tw^o  of  our  most  eminent  judges.  I  have 
the  highest  respect  for  the  late  chancellor,  and  the  late  chief  Jus- 
tice. I  delight  to  honor  them  for  the  ability,  intelligence,  and  in- 
tegrity with  which  they  discharged  their.respective  trusts ;  and  I  feel 
that  I  have  strong  authority,  when  I  am  able  to  produce  their  opin- 
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ions  in  support  of  my  own  decisions.     But  where  my  own  judgment 
is  clear  and  undoubting,  I  cannot  surrender  it  to  any  opinion  except 
that  of  a  superior  tribunal. 
'P  My  opinion  is,  that  the  chancellor  is  a  partY^to_a_suit  in  this  ^ourt 

^  by  oi-  against  a  corporate  company,  in  which  he  is  a  stockholder  ;  that 

such  a  suit  is  iiis  own  cause,  to  the  extent  of  his  interest  as  a  stock- 
holder ;  and  that  he  cannot  determine  such  a  suit.  I  am  also  of  opin- 
ion, that  the  chief  Justice  has  jurisdiction  of  such  suits  ;  and  the 
circuit  courts  are  now  also  open  as  courts  of  equity. 

This  suit  having  been  instituted  before  I  was  chancellor,  I  merely 
direct  at  present,  that  all  proceedings  in  it  before  me  cease.  If  the 
suit  shall  proceed  before  the  chief  Justice,  it  will  be  determined,  as  if 
it  had  been  commenced  before  him,  according  to  the  statute. 


UNITED  STATES  v.  MILWAUKEE  KEFRIGEEATOR 
TRANSIT   CO.   ETAL. 

1905.     142  Fed.  247. 

Sanborx,  District  Judge.  This  is  a  bill  in  equity  for  an  injunction 
to  prevent  the  payment  of  alleged  rebates  on  freight,  brought  under 
Elkins  Act,  February  19,  1903,  c.  708,  32  Stat.  847  [U.  S.  Comp.  St. 
Supp.  1905,  p.  599].  The  defence  outlined  in  argument  of  the  demur- 
rers is  that  it  appears  on  the  face  of  the  bill  that  the  alleged  rebates 
were  not  paid  back  to  the  shipper  (the  brewing  company),  but  to  the 
Refrigerator  Transit  Company,  and,  in  substance  and  effect,  nothing 
more  is  shown  than  the  payment  to  a  soliciting  agent  (the  transit 
company)  of  a  commission  of  an  eighth  or  tenth  of  the  published  tariff 
rates,  thus  showing,  in  real  effect,  acts  neither  unlawful,  immoral,  nor 
injurious.  A  motion  is  also  made  on  behalf  of  the  brewing  company 
to  strike  out  certain  allegations  averring  prior  and  disconnected  illegal 
acts  on  its  part,  said  to  be  material  in  proof,  to  characterize  the  acts 
of  its  principal  officers  and  managers  in  organizing  the  transit  com- 
pany, and  rebut  the  theory  that  the  moneys  paid  by  the  carriers  to 
the  transit  company  were  paid  as  commissions  for  obtaining  the  busi- 
ness and  not  as  prohibited  rebates. 

The  provisions  of  section  10  of  the  interstate  commerce  act,  the  act 
of  1889  (Act  March  2,  1889,  25  Stat.  857  [U.  S.  Comp.  St.  1901, 
p.  3100]),  and  the  Elkins  Act,  may  be  thus  summarized :  — 

Section  10,  Interstate  Commerce  Act. 

Common  carriers,  and  the  officers  of  such  as  are  corporations,  re- 
ceivers, agents,  etc.,  of  such  corporations,  are  prohibited  from  giving 
rebates,  y)references,  and  advantages,  and  making  unjust  discrimina- 
tions, and  are  punishable  by  fine  and  imprisonment.     Under  this  sec- 
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tion  only  the  agents  of  corporate  carriers,  and  not  the  carriers  them- 
selves, were  punishable.     U.  S.  v.  3Iich.  Cent.  E.  Co.,  (D.  C.)  43  Fed.  26. 

Act  of  1889. 

Agents  of  carriers :  Any  common  carrier,  and  officers  and  agents 
of  corporation  carriers,  who  by  means  of  false  billing,  classification, 
"weighing,  or  other  device  or  means,  shall  assist,  suffer,  or  permit  any 
one  to  obtain  transportation  at  less  than  established  rates,  shall  be 
guilty  of  a  misdemeanor,  punishable  by  fine  and  imprisonment. 

Shippers :  Any  person  or  corporation  agent  shipping  property, 
who  shall  knowingly,  by  false  billing,  classification,  etc.,  or  other  de- 
vice or  means,  with  or  without  the  carrier's  consent  or  connivance, 
obtain  carriage  at  less  than  such  established  rates,  shall  be  deemed 
guilty  of  fraud,  declared  to  be  a  misdemeanor,  punishable  by  fine  and 
imprisonment. 

Bribery  to  obtain  unjust  discrimination :  Any  such  person,  officer, 
etc.,  who  shall  by  paying  money  or  thing  of  value,  or  by  solicitation, 
induce  a  carrier  to  discriminate  unjustly  in  his  favor  as  against  other 
shippers,  or  aid  or  abet  such  discrimination,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  punishable  by  fine  and  imprisonment. 

Tort  action :  Shippers  discriminated  against  are  given  action  for 
damages  against  such  person,  officer,  etc.,  as  well  as  the  carrier. 

Corporation  carriers  themselves,  it  will  be  noticed,  are  not  within 
the  penalties  of  these  acts  ;  and  the  defence  that  the  supposed  discrimi- 
nation was  made  not  under  like  circumstances  and  conditions  was  al- 
ways available. 

Elkins  Act  of  1903. 

Corporation  carriers  are  made  liable  to  the  same  extent  as  were 
their  agents  under  the  earlier  statutes,  but  subject  to  fine  only,  not 
imprisonment.  Their  wilful  failure  to  publish  tariffs  or  rates,  or 
strictly  observe  them,  is  a  misdemeanor  punishable  by  fine.  It  is  made 
unlawful  and  punishable  for  any  person  or  corporation  to  offer,  grant, 
or  give,  or  to  solicit,  accept,  or  receive,  or  offer  so  to  do,  any  rebate, 
concession,  or  discrimination  in  respect  of  transportation  in  interstate 
or  foreign  commerce  by  common  carriers  within  the  former  statutes, 
whereby  any  such  property  shall,  by  any  device  whatever,  be  carried 
at  less  than  the  published  tariff  rate.  Offences  under  the  earlier  acts, 
followed  by  convictions  after  this  act,  are  punishable  only  by  fine. 
The  acts  or  omissions  of  agents  are  deemed  the  acts  or  omissions 
of  the  carrier  also.  The  published  rate  is  made  conclusive,  and  any 
departure  therefrom  punishable.  Suits  in  equity  by  the  commission, 
as  well  as  those  directed  by  the  Attorney-General,  are  authorized,  and 
the  provisions  of  the  expedition  act  and  anti-trust  act  are  made  ap- 
plicable. It  will  be  observed  that  this  act  makes  the  corporation  car- 
riers themselves  liable,  eliminates  the  question  of  like  circumstances 
and  conditions  by  making  the  published  rate  conclusive,  and  abolishes 
punishment  by  imprisonment. 
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In  effect  the  bill  in  this  case  is  claimed  to  charge  the  creation  by 
a  shipper  of  a  dummy  corporation  as  a  device  to  cover  rebates  on 
large  shipments  of  beer  in  interstate  and  foreign  traf&c.  The  carriers 
which  are  charged  with  paying  the  rebates  are  joined  as  defendants, 
and  some  of  them  have  filed  general  demurrers  for  want  of  equity  in 
the  bill.  The  Pabst  Brewing  Company  has  also  moved  to  strike  out 
the  following  paragraph :  — 

"  That  until  the  passage  and  promulgation  of  the  act  of  Congress 
entitled  'An  act  to  further  regulate  commerce  with  foreign  nations 
and  states,'  approved  February  19,  1903,  said  defendant  Pabst  Brew- 
ing Company  had,  through  the  agency  of  said  Gustav  G.  Pabst  and 
Frederick  Pabst,  habitually  received  from  many  of  the  railroads  and 
common  carriers,  which  so  transported  the  beer  and  other  articles  so 
shipped  by  it  from  the  State  of  Wisconsin  into  foreign  countries  and 
states  other  than  Wisconsin,  rebates  and  concessions  and  other  discrim- 
inations." 

The  bill,  after  stating  that  the  Pabst  Brewing  Company,  Milwaukee 
K-efrigerator  Transit  Company,  and  Wisconsin  Central  Railway  Com- 
pany are  Wisconsin  corporations,  and  the  other  defendants  foreign 
corporations,  that  the  Attorney -General  has  directed  these  proceedings, 
that  the  shipments  originate  in  Milwaukee  and  continue  in  other  states 
and  countries,  contains  the  following  allegations,  here  given  in  brief 
outline  (the  figures  refer  to  the  numbered  paragraphs  of  the  bill)  :  — 

(11)  The  transit  company  was,  on  October  7,  1903,  organized,  inter 
alia,  to  operate  refrigerator  cars  on  defendants'  and  other  lines.  It 
owns  or  controls  540  such  cars.  It  was  conceived,  and  is  operated,  as 
defendants'  carriers  well  knew,  as  a  device  to  cover  the  receiving  of 
rebates,^  concessions,  and  discriminations,  to  wit,  an  eighth  or  tenth  of 
the  published  rate ;  whereby  the  traffic  is  carried  at  less  than  published 
rates.  Such  rebates  are  paid  and  accepted  under  the  pretence,  claim, 
and  guise  of  "  commissions,"  and  amount  to  large  sums  to  complainants 
unknown. 

(12)  The  transit  company  was  incorporated  by  procurement  of  the 
attorneys  of  the  brewing  company,  and  at  its  instance  and  request, 
with  a  capital  of  $150,000,  having  five  directors,  and  with  power  to 
acquire  and  operate  refrigerator  cars,  and  contract  for  the  supply  and 
operation  of  refrigerator  transportation  by  land  and  water. 

(13)  The  brewing  company  is  a  Wisconsin  corporation  operating 
a  large  brewery,  and  selling  and  shipping  beer  into  all  the  states  and 
territories  and  to  purchasers  in  foreign  countries.  It  has  a  capital  of 
$10,000,000  or  10,000  shares.  Gustav  Pabst  and  Fred  Pabst  are 
brothers,  owning  2000  shares,  and  with  their  mother  and  sisters  over 
half  of  the  stock.  They  vote  and  control  a  majority  of  the  stock,  and 
have  always  directed  and  controlled  the  election  of  directors,  and  their 
action  ;  they  have  been  and  are  its  president,  vice-president,  and  gen- 
eral managers,  and  have  always  controlled  all  its  sales,  purchases,  and 
shipments. 
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(14)  (Here  occurs  the  passage  above  quoted  as  to  rebates  prior  to 
the  Elkins  Act.)  Upon  the  passage  of  that  act  the  brewing  company 
was  no  longer  able  to  directly  secure  rebates,  and  cast  about  for  some 
device  to  evade  the  statute,  and  the  Pabsts.  as  such  officers,  and  one 
Howe,  as  traffic  manager,  intending  to  contrive  and  operate  a  device 
tor  such  evasion,  caused  the  transit  company  to  be  formed.  Ui  its 
1500  shares,  1340  were  issued  to  the  two  Pabsts,  35  shares  to  Fred 
Pabst's  wife,  and  the  balance  to  dummy  directors,  to  give  color  to  the 
claim  that  its  stock  was  not  owned  by  the  brewing  company.  After 
investigation  by  the  interstate  commerce  commission  in  May,  1905, 
Gustav  Pabst  transferred  his  stock  in  the  transit  company  to  Fred 
Pabst,  and  had  some  person  elected  director  in  his  place;  but  such 
acts  were  colorable  merely,  he  still  retaining  a  large  pecuniary  interest 
in  the  corporation,  and  participating  in  its  control. 

(15)  Immediately  on  the  creation  of  the  transit  company  the  Pabsts, 
as  controlling  officers  of  the  brewing  company,  contracted  with  them- 
selves as  executive  officers  of  the  transit  company,  for  a  term  not  yet 
expired,  to  give  the  latter  exclusive  control  of  the  shipment  of  all  . 
freight  of  the  brewing  company  moving  in  interstate  and  foreign 
commerce,  which  it  is  still  exercising.  The  contract  was  made  to 
enable  the  transit  company  to  route  the  shipment  of  such  freight  on 
the  lines  of  such  companies  as  will  pay  rebates,  and  withhold  it  from 
such  as  will  not ;  and  all  the  rebates,  concessions,  and  discriminations 
charged  in  the  bill  have  been  exacted  by  threats  of  such  diversion. 

'Many  thousand  tons  of  said  freight  have  been  hauled  by  defendant 
carriers  since  the  contract  was  made.  On  such  shipments  the  brewing 
company  pays  to  the  carriers  the  full  taritt"  rate,  and  the  carriers  pay 
the  transit  company  for  use  of  its  refrigerator  cars  for  mileage  three 
fourths  of  a  cent  to  a  cent  per  mile,  and  in  addition  an  eighth  or  tenth  ^^ 
of  the  sums  paid  them  by  the  brewing  (»omV)&.ny  ;  ana  m  every  Instance 
ihe  property  is  transported  by  defendant  carriers  at  an  eighth  or  tenth 
less  than  the  published  tariff.  Such  rebates  amount  to  many  thou- 
sands of  dollars,  the  exact  sum  unknown  to  complainants. 

(16)  All  the  defendant  carriers  well  knew  that  the  transit  company 
was  organized  in  the  interest  of  the  brewing  company,  and  for  the 
purpose  of  evading  the  law,  and  paid  such  rebates  with  the  like 
purpose  and  intent. 

(18)  The  transit  company  claims  and  pretends  that  such  repayments 
were  made  and  accepted  as  compensation  for  its  services  in  soliciting 
and  procuring  freight  for  carriage  by  defendants ;  but  such  claim  or 
pretence  is  untrue.  The  transit  company  has  entire  control  of  all  the 
shipping  business  of  the  brewery,  comprising  almost  the  entire  business 
of  the  transit  company,  which  it  does  not  solicit ;  the  only  possible 
consideration  moving  from  it  to  the  carrier  being  its  refraining  to 
divert  the  business.  All  such  repayments  have  always  been  known 
to  all  said  parties  to  be  a  device  for  unlawful  rebate,  concession,  and 
discrimination.    But  such  payments  constitute  unlawful  concession 
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and  discrimination,  whether  or  not  the  transit  company  solicits  the 
shipments,  which,  if  not  so  solicited  and  procured,  would  be  diverted 
from  the  carrier  so  paying. 

[After  disposing  of  another  point.]  It  is  further  essential,  to  bring 
the  case  within  the  law,  that  the  repayments  be  made  to  the  brewing 
company,  or  for  its  benefit,  directly  or  indirectly,  and  not  merely  to 
I  third  persons  for  obtaining  the  business;  otherwise  the  repayment  is 
'  no  more  than  a  salary  or  other  expense  incident  to  the  carrier's  busi- 
ness. The  remaining  question,  then,  is  whether  this  is  sufiiciently 
shown  in  the  bill.  It  is  forcibly  argued  that  the  bill  carefully  avoids 
the  statement  that  the  brewing  company  received  the  money  repaid, 
or  even  that  it  was  paid  back  for  its  benefit ;  and  that  the  two  cor- 
porations are  not  only  distinct  legal  entities,  but  have  different  stock- 
holders. The  bill  shows  the  creation,  by  the  controlling  interests  of 
the  brewing  company,  of  a  dummy  corporation,  with  dummy  directors, 
and  scienter  of  its  character  by  the  carriers,  with  intent  to  evade  the 
law.  It  is  argued  that  these  averments  show  that  the  transit  com- 
pany is  merely  the  alter  ego  of  the  brewing  corporation ;  both  being 
substantially  identical  in  interest  and  control,  and  the  brewing  com- 
pany the  ultimate  beneficiary,  in  some  form,  of  the  operations  in 
question.  Now  is  not  this  the  usual  device  of  a  shipper  securing 
discrimination  by  manipulation  of  carriers  in  which  it  is  interested  ? 

That  the  transit  company  is  controlled  by  the  managing  agents  of 
i  the  brewing  company  is  entirely  clear.  But  is  it  controlled  by  the 
f  ^  shipper  corporation  ?  The  solution  of  this  question  depends  on 
whetlier  the  brewing  corporation,  in  a  case  like  this,  is  an  association 
ofJ_ndividuals,  rather  tlian  a  legal  entity  apart  from  those  who  own 
and  control  it.  No  doubt  the  general  rule  that  a  corporation  is  a 
legal  entity,  an  institution,  artificial,  intangible,  existing  only  by  legal 
contemplation,  and  separate  and  apart  from  its  constituents,  is  firmly 
imbedded  in  the  common  law  of  this  country.  It  has  been  so  laid  down 
in  hundreds  of  cases.  In  the  Dartmouth  College  Case  Chief  Justice 
Marshall  adopted  and  expressed  it,  almost  in  the  exact  language  of 
Lord  Coke,  in  Coke  on  Littleton,  27b ;  and  this  definition  has  been 
universally  approved,  especially  in  cases  involving  the  extent  of  the 
corporate  powers. 

It  is,  however,  most  significant  that  the  Supreme  Court  of  the 
United  States  was  the  first  to  break  away  from  the  notion  that  a 
corporation  is  only  a  legal  entity,  when  its  literal  application  would 
operate  with  injustice.  If  a  corporation  is  only  a  legal  entity,  of 
course,  it  cannot  be  a  citizen  of  a  state.  Hence  the  Supreme  Court, 
in  order  to  sustain  the  most  important  and  far-reaching  jurisdiction 
of  the  national  courts  over  corporations,  depending  on  the  citizenship 
of  the  parties,  was  obliged  to  adopt  some  other  theory  of  corporate 
constitution  than  that  laid  down  by  the  great  chief  justice.  This  was 
accomplished  by  holding  that  a  corporation  is  an  association  of  per- 
sons who  may  have  citizenship,  and  following  this  with  the  adoption 
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of  a  fiction  of  law,  supported  by  a  conclusive  presumption,  by  which 
the  members  of  a  corporation  are  conclusively  presumed  to  be  citizens 
of  the  state  creating  it.  Mojje  Ins.  Co.  v.  Boardman,  5  Cranch,  57, 
3  L.  Ed.  36 ;  Louisville,  etc.,  R.  Co.  v.  Letson,  2  How.  497,  11  L.  Ed. 
353 ;  Marshall  v.  R.  Co.,  16  How.  314,  14  L.  Ed.  953.  In  reaching 
these  results,  the  court,  in  answering  the  argument  that  a  corporation 
is  an  artificial  person,  a  mere  legal  entity,  invisible  and  intangible, 
said  that  it  was  not  reasonable  that  those  who  deal  with  corporate 
affairs  or  agents  should  be  deprived  of  the  valuable  privilege  of  liti- 
gating in  the  federal  courts  by  a  syllogism,  or  rather  sophism  which 
deals  subtly  with  words  and  names,  Avithout  regard  to  the  things  or 
persons  they  are  used  to  represent.  16  How.  327,  14  L.  Ed.  953. 
"  For  all  purposes  of  acting,  contracting,  and  judicial  remedy,"  said 
Mr.  Justice  Grier,  ''  they  can  speak,  act,  and  plead  only  through  their 
representatives  or  curators."  Id.  Thus  the  idea  that  a  corporation 
is,  for  some  purposes,  an  aggregation  of  individuals,  and  not  a  legal 
entity,  was  adopted,  through  a  fiction  of  law,  and  given  full  effect. 
It  was  the  same  kind  of  fiction  by  which  the  English  Court  of  Ex- 
chequer usurped  jurisdiction  by  permitting  an  allegation  that  plaintiff 
was  the  king's  debtor,  and  then  allowing  no  one  to  deny  it. 

But  when  the  case  of  a  consolidated  corporation  incorporated  in 
two  or  more  states,  having  the  same  stockholders,  arose,  the  Supreme 
Court  partially  returned  to  the  rule  that  a  corporation  is  a  legal  entity, 
existing  only  in  contemplation  of  law.  And  it  was  held  that  there 
are  as  many  corporations  as  there  are  states  in  which  the  same  group 
of  persons  is  incorporated  In  each  of  such  states  it  is  conclusively 
presumed  that  the  shareholders  are,  for  jurisdictional  purposes,  citi-' 
zens  of  that  state  alone.  Hence,  a  citizen  of  Illinois  cannot  in  Illinois 
sue  in  a  federal  court  the  Chicago  &  Northwestern  Eailwav  Company, 
consolidated  by  incorporation  in  both  Illinois  and  Wisconsin  :  but  he" 
may  do  so  in  Wisconsin.  Railroad  Co.  v.  Wheeler,  1  Black,  286,  17 
L.  Ed.  130 ;  Railway  Co.  v.  Whitton,  13  Wall.  270,  28.3,  20  L.  Ed.  571. 
This  result  was  reached  by  applying  the  rule  that  the  legal  entity 
existing  by  force  of  law  can  have  no  existence  beyond  the  state  or 
sovereignty  which  brings  it  into  life  and  indues  it  with  its  faculties 
and  powers.  Id.  "  It  is  true  that  for  certain  purposes  the  law  will 
recognize  the  corporation  as  an  entity  distinct  from  the  individual 
stockholders ;  but  that  fiction  is  only  resorted  to  for  the  purpose  of 
working  out  the  lawful  objects  of  the  corporation.  It  is  never  resorted 
to  when  it  would  work  an  injury  to  any  one,  or  allow  the  corporation 
to  perpetrate  a  fraud  upon  anybody."  Held  that  stock  in  one  cor- 
poration directed  by  another  corporation  to  be  issued  to  the  stock- 
holders of  the  latter,  and  paid  for  by  it,  was  in  reality  received  by  the 
corporation.  TJie  Sportsman  Shot  Co.  v  American  Shot  &  Lead  Co., 
(Superior  Court  of  Cincinnati)  30  Wkly.  Law  Bui.  87  ;  State  v.  Stand- 
ard Oil  Co.,  49  Ohio  St.  137,  177,  30  N.  E.  279,  15  L.  R.  A.  145,  34 
Am.  St.  Rep.  541.     "The  abstract  idea  of  a  corporation,  the  legal 
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entity,  the  impalpable  and  intangible  creation  of  human  thought,  is 
itself  a  fiction,  aud  has  been  appropriately  described  as  a  figure  of 
speech.  It  serves  very  well  to  designate  in  our  minds  the  collective 
action  and  agency  of  many  individuals  as  permitted  by  the  law ;  and 
the  substantial  inquiry  always  is  what  in  a  given  case  has  been  that 
collective  action  and  agency  ?  "  People  v.  North  River  Sugar  Re- 
fining Co.,  121  N.  Y.  582,  621,  24  N.  E.  834,  9  L.  K.  A.  33,  18  Am.  St. 
Rep.  843.  "  A  corporation  is  an  artificial  person,  created  by  law  as 
the  representative  of  those  persons,  natural  or  artificial,  who  contribute 
to  and  become  the  holders  of  shares  in  the  property  intrusted  to  it 
for  a  common  purpose.  .  .  .  It  is  exclusively  the  work  of  the 
law."  In  re  Gihb's  Estate,  157  Pa.  59,  27  Atl.  383,  22  "L.  E.  A.  276, 
281.  "  Corporations  are  but  associations  of  individuals."  Hightoiver 
V.  T/wj-nl^^TSGa.  492,  bTXmrDea.  412 ;  1  Kyd  on  Corp.  13.  "  Who, 
in  law,  constitute  the  company,  if  it  be  not  the  stockholders  ? " 
Gelpcke  v.  Blake,  19  Iowa,  268.  "  A  private  corporation  is,  in  fact, 
but  an  association  of  individuals  united  for  a  lawful  purpose  and  per- 
mitted to  use  a  common  name  in  their  business,  and  to  have  a  change 
of  members  in  their  business."  Field,  J.,  in  Kansas  Pacific  v. 
Atchison  Railroad,  112  U.  S.  414,  5  Sup.  Ct.  208,  28  L.  Ed.  794.  On 
the  other  hand,  when  dealing  with  the  question  of  corporate  power, 
the  Supreme  Court  has  gone  so  far  as  to  hold  that  a  contract  ultra 
vires  of  the  corporation,  although  assented  to  by  all  the  stockholders, 
is  void.  Oregon  Railway  &  Navigation  Co.  v.  Oregonian  Ry.  Co.,  130 
U.  S.  1,  9  Sup.  Ct.  409,  32  L.  Ed.  837. 

A  stockholder  owning  nearly  all  the  stock  cannot  bind  the  cor- 
poration by  a  contract  made  in  his  individual  capacity.  Donoghue  v. 
/.  &  L.  M.  Ry.  Co.,  87  Mich.  13,  49  N.  W.  512;  Finley  Shoe  &  Leather 
Co.  V.  Kurtz,  34  Mich.  89 ;  England  v.  Dearborn,  141  Mass.  590,  6  N. 
E.  837.  It  seems  that  an  act  of  all  the  stockholders,  as  individuals, 
binds  the  corporation,  as  no  one  can  object.  Bundy  v.  Iron  Co.,  38 
Ohio  St.  300  (mortgage  by  all  but  one  stockholder,  to  the  remaining 
one,  of  corporate  property,  executed  in  the  individual  names  of  the 
stockholders,  held  valid).  A  corporation,  from  one  point  of  view, 
may  be  considered  an  entity,  without  regard  to  its  shareholders,  yet 
the  fact  remains  self-evident  that  it  is  not  in  reality  a  person  or  thing 
distinct  from  its  consistent  parts.  The  word  corporation  is  but  a 
collective  name  for  the  members  who  compose  the  association.  Home 
Fire  Ins.  Co.  v.  Barber,  (Neb.)  93  N.  W.  1024,  00  L.  R.  A.  927 ;  City 
of  Nashville  v.  Ward,  16  Lea,  27 ;  People  v.  North  River,  etc.,  Co., 
(Sup.)  3  N.  Y.  Supp.  401,  2  L.  R.  A.  33 ;  Ford  v.  Chicago  Milk  Ship- 
pers' Ass'n,  155  111.  106,  39  N.  E.  651,  27  L.  R.  A.  298 ;  First  Nat.  Bk. 
V.  Trebein  Co.,  59  Ohio  St.  316,  52  N.  E.  834;  Buffalo  Loan,  etc.,  Co. 
V.  Medina  Gas,  etc.,  Co.,  (Sup.)  42  N.  Y.  Supp.  781.  If  any  gen- 
eral rule  can  be  laid  down,  in  the  present  state  of  authority,  it  is  that 
a  corporation  will  be  looked  upon  as  a  legal  entity  as  a  general  rule, 
and  until  sufficient  reason  to  the  contrary  appears ;  but,  when  the 
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(notion  of  legal  entity  is  used  to  defeat  public  convenience,  justify 
wrong,  protect  fraud,  or  defend  crime,  the  law  will  regard  the  cor- 
poration as  an  association  of  persons.  This  much  may  be  expressed 
without  approving  the  theory  that  the  legal  entity  is  a  tiction^  or  a 
mere  mental  creation ;  or  that  the  idea  of  invisibility  or  intangibility 
is  a  sophism,  A  corporation,  as  expressive  of  legal  rights  and  powers, 
is  no  more  fictitious  or  intangible  than  a  man's  right  to  his  own  home 
or  his  own  liberty. 

Applying  the  rule  here  laid  down  to  the  circumstances  shown  to 
surround  the  brewing  company  and  transit  company,  can  it  be  doubted 
that  there  really  is,  in  substance  and  effect,  an  identity  of  interest,  or 
that  the  brewing  company,  considered  as  an  association  of  individuals, 
really  owns  and  fully  controls  the  transit  company  ?  Or  that  the 
payment  of  the  eighth  or  tenth  of  the  rate  is  in  reality,  and  in  some 
form,  a  payment  to,  or  for  the  benefit  of,  the  shipper  ?  I  think  sufii- 
cient  is  alleged  to  show  this.  Moreover,  it  clearly  appears  that  the 
shipper  practically  controls  the  transit  company,  and  I  think  this 
shows  a  sufficient  identity  of  interest  among  the  shareholders  of  both 
in  these  repayments  to  make  them  rebates,  if  paid  and  received  with 
unlawful  intent.  It  is  said  that  the  procurement  of  the  shipments 
through  the  contract  is  the  mere  soliciting  of  them  for  the  carriers,  for 
which  they  are  lawfully  authorized  to  pay  a  part  of  the  rate,  in  order 
to  get  the  business ;  and  the  transit  company,  owning  a  large  number 
of  refrigerator  cars,  and  wishing  to  keep  them  employed,  simply  gives 
the  freight  to  those  competing  shippers  who  will  make  the  best  terms, 
the  business  being  of  great  volume,  and  the  sums  paid  for  freights 
large.  But  this  theory  of  innocence  is  exploded  by  the  fact,  as  alleged 
(whatever  the  actual  proof  may  show),  that  the  transit  company  is  a 
mere  separate  name  for  the  brewing  company,  being  in  fact  the  same 
collection  of  persons  and  interests.  Assuming  the  truth  of  the  aver- 
ments, the  device  adopted  is  "neither  new,  nor  deserving  of  new 
success."  As  the  patent  lawyers  say  of  an  aggregation,  there  is  no 
new  mode  of  operation,  new  use,  or  new  result  —  simply  the  use  of  old 
things  in  a  different  situation. 

There  is,  no  doubt,  some  tendency  in  these  days  to  accept  general 
and  vague  charges  of  wrong-doing  on  the  part  of  the  corporations  at  a . 
premium.     Much  has  happened  to  arouse  public  feeling  on  this  sensi-j 
tive  subject.     For  many  years  transportation  development  was  encour-f 
aged  in  every  possible  way.     The  municipal  aid  craze  was  an  early  ■ 
form  of  such  stimulation.     Praise  for  those  who  were  seeking  com- 
mand of  the  trade  of  the  world  was  unstinted  and  without  dissent, 
and  criticism  forgotten.     But  now  that  we  are  beginning  to  feel  the 
tyranny  of  arbitrary  and  overwhelming  industrial  and  commercial 
power,  the  tendency  is  to  go  to  the  other  extreme,  and  it  becomes  easy 
to  excite  prejudice  leading  to  injustice.     The  courts  will  no  doubt  be 
somewhat  influenced  by  such  tendency ;  but  so  far  as  possible  it  is 
for  them  to  keep  fundamental  rules  steadily  in  view,  and  with  dis- 
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crimination  and  careful  reflection  see  to  it  that  injustice  is  prevented. 
Joseph  Cooke  once  facetiously  said  that  he  had  never  travelled  in 
Pennsylvania,  but  had  often  visited  the  domains  of  the  Pennsylvania 
Railroad  Company.  These  and  other  like  domains  are  now  subject  to 
"widespread  attack ;  but  it  will  not  be  forgotten  that  they  are  our  do- 
mains, and,  if  they  are  being  despoiled,  the  spoliation  is  the  work  of 
our  trustees,  who  must  indeed  be  brought  to  book,  but  the  trust  prop- 
erty at  the  same  time  preserved. 


NORTHERN   SECURITIES   COMPANY  v.  UNITED   STATES. 

1903.  193  U.  S.  197. 
Mr.  Justice  Harlan.  Summarizing  the  principal  facts,  it  is  in- 
disputablcAipon  this  record  that  under  the  leadership  of  the  defendants 
Hill  and  Morgan  the  stockholders  of  the  Great  Northern  and  North- 
ern Pacific  Railway  corporations,  having  competing  and  substantially 
parallel  lines  from  the  Great  Lakes  and  the  Mississippi  River  to  the 
Pacific  Ocean  at  Puget  Sound  combined  and  conceived  the  scheme  of 
organizing  a  corporation  under  the  laws  of  New  Jersey,  which  should 
hold  the  shares  of  the  stock  of  the  constituent  companies,  such  share- 
holders, in  lieu  of  their  shares  in  those  companies,  to  receive,  upon  an 
agreed  basis  of  value,  shares  in  the  holding  corporation ;  that  pursuant 
to  such  combination  the  Northern  Securities  Company  was  organized 
as  the  holding  corporation  through  which  the  scheme  should  be  ex- 
ecuted; and  under  that  scheme  such  holding  corporation  has  become 
the  holder  —  more  properly  speaking,  the  custodian  —  of  more  than 
nine  tenths  of  the  stock  of  the  Northern  Pacific,  and  more  than  three 
fourths  of  the  stock  of  the  Great  Northern,  the  stockholders  of  the 
companies  who  deliver  their  stock  receiving  upon  the  agreed  basis 
shares  of  stock  in  the  holding  corporation.  The  stockholders  of  these 
two  competing  companies  disappeared,  as  such,  for  the  moment,  but 
immediately  reappeared  as  stockholders  of  the  holding  company  which 
was  thereafter  to  guard  the  interests  of  both  sets  of  stockholders  as  a 
unit,  and  to  manage,  or  cause  to  be  managed,  both  lines  of  railroad  as 
if  held  in  one  ownership.  Necessarily  by  this  combination  or  arrange- 
ment the  holding  company  in  the  fullest  sense  dominates  the  situation 
in  the  interest  of  those  who  were  stockholders  of  the  constituent  com- 
panies; as  much  so,  for  every  practical  purpose,  as  if  it  had  been  itself 
a  railroad  corporation  which  had  built,  owned,  and  operated  both  lines 
for  the  exclusive  benefit  of  its  stockholders.  Necessarily,  also,  the, 
constituent  companies  ceased,  under  such  a  combination,  to  be  in 
active  competition  for  trade  and  commerce  along  tlieir  respective  lines, 
and  have  become,  practically,  one  powerful  coiisolidated  corporation, 
Dy  the  nam¥Uf  a  HoTHing  corporation  the  principal,  if  not  the  sole, 
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object  for  the  formation  of  which  was  to  carry  out  the  purpose  of  the  ^-  '' 
original  combination  under  which  competition  between  the  constituent 
companies  would  cease.  Those  who  were  stockholders  of  the  Great 
Northern  and  Northern  Pacihc  and  became  stockholders  in  the  hold- 
ing company  are  now  interested  in  preventing  all  competition  between 
the  two  lines,  and  as  owners  of  stock  or  of  certificates  of  stock  in  the 
holding  company,  they  will  see  to  it  that  no  competition  is  tolerated. 
They  will  take  care  that  no  persons  are  chosen  directors  of  the  hold- 
ing company  who  will  permit  competition  between  the  constituent  com- 
panies. The  result  of  the  combination  is  that  all  the  earnings  of  the 
constituent  companies  make  a  common  fund  in  the  hands  of  the  North- 
ern Securities  Company  to  be  distributed,  not  upon  the  basis  of  the 
ep,rnings  of  the  respective  constituent  companies,  each  acting  exclu- 
sively in  its  own  interest,  but  upon  the  basis  of  the  certificates  of 
stock  issued  by  the  holding  company.  No  scheme  or  device  could 
more  certainly  come  within  the  words  of  the  act — '^  combination  in 
the  form  of  a  trust  or  othprwisp  ...  in  restraint  of  commerce  among 
the  sevtil'lll  yiattiii  or  with  toreTgn  nations,"  —  or  could  more  effectively 
and  certainly  suppress  free  competition  between  the  constituent  com- 
panies. This  combination  is,  within  the  meaning  of  the  act,  a  "  trust " ; 
but  if  not,  it  is  2i  combination  in  restramt  of  interstate  and  international 
commerce  ;  and  that  is  enough  to  bring  it  under  the  condemnation  of 
the  act.  The  mere  existence  of  such  a  combination  and  the  power  ac- 
quired by  the  holding  company  as  its  trustee,  constitute  a  menace  to, 
and  a  restraint  upon,  that  freedom  of  commerce  which  Congress  in- 
tended to  recognize  and  protect,  and  which  the  public  is  entitled  to 
have  protected.  If  such  combination  be  not  destroyed,  all  the  advan- 
tages that  would  naturally  come  to  the  public  under  the  operation  of 
the  general  laws  of  competition,  as  between  the  Great  Northern  and 
Northern  Pacific  Railway  companies,  will  be  lost,  and  the  entire  com- 
merce of  the  immense  territory  in  the  northern  part  of  the  United 
States  between  the  Great  Lakes  and  the  Pacific  at  Puget  Sound  will 
be  at  the  mercy  of  a  single  holding  corporation,  organized  in  a  State 
distant  from  the  people  of  that  territory. 

The  Circuit  Court  was  undoubtedly  right  when  it  said  —  all  the 
judges  of  that  court  concurring  —  that  the  combination, referred  to 
"led  inevitably  to  the  following  results:  First,  it  placed  the  control 
of  the  two  roads  in  the  hands  of  a  single  person,  to  wit,  the  Securities 
Company,  by  virtue  of  its  ownership  of  a  large  majority  of  the  stock 
of  both  companies  ;  second,  it  destroyed  every  motive  for  competition 
between  two  roads  engaged  in  interstate  traffic,  which  were  natural 
competitors  for  business,  by  pooling  the  earnings  of  the  two  roads  for 
the  common  benefit  of  the  stockholders  of  both  companies."  120  Fed. 
Rep.  721,  724. 

Such  being  the  case  made  by  the  record,  what  are  the  principles  that 
must  control  the  decision  of  the  present  case  ?  Do  former  adjudications 
determine  the  controlling  questions  raised  by  the  pleadings  and  proofs  ? 
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It  was  said  in  argument  that  the  circumstances  under  which  the 
Northern  Securities  Company  obtained  the  stock  of  the  constituent 
companies  imported  simply  an  investment  in  the  stock  of  other  cor- 
porations, a  purchase  of  that  stock ;  which  investment  or  purchase,  it 
is  contended,  was  not  forbidden  by  the  charter  of  the  company  and 
could  not  be  made  illegal  by  any  act  of  Congress.  This  view  is  wholly 
fallacious,  and  does  not  comport  with  the  actual  transaction.  There 
was  no  actual  investment,  in  any  substantial  sense,  by  the  Northern 
Securities  Company  in  the  stock  of  the  two  constituent  companies.  If 
it  was,  in  form,  such  a  transaction,  it  was  not,  in  fact,  one  of  that  kind. 
However  that  company  may  have  acquired  for  itself  any  stock  in  the 
Great  Northern  and  Northern  Pacific  Railway  companies,  no  matter 
how  it  obtained  the  means  to  do  so,  all  the  stock  it  held  or  acquired  in 
,  the  constituent  companies  was  acquired  and  held  to  be  used  in  sup- 

•  ^  pressing  competition  between  those  companies.     It  came  into  existence 

^  4  only  for  that  purpose.     If  any  one  had  full  knowledge  of  what  was 

'S^^,  Vydesignedtobe  accomplished,  and  as  to  what  was  actually  accomplished, 
-C^        '    by  the  combination  in  question,  it  was  the  defendant  Morgan.     In  his 
(1 '  y'    testimony  he  was  asked,  "  Why  put  the  stocks  of  both  these  [consti- 

y^    ^     tuent  companies]  into  one  holding  company  ?  "    He  frankly  answered : 
V,  /  "  In  the  first  place,  this  holding  company  was  simply  a  question  of 

\^  njo '      custodian,  because  it  had  no  other  alliances."    That  disclosed  the  actual 
^.    ^      nature  of  the  transaction,  which  was  only  to  organize  the  Northern 
.       j^)\y  Securities  Company  as  a  holdinrj  company,  in  whose  hands,  not  as  a 
\     ^^       real  purchaser  or  absolute  owner,  but  simply  as  custodian,  were  to  be 

y 


^  \y      '^  '  constituent  companies,  the  direct  and  necessary  ^^^ —  v.^  ^^^.^  ^^...^. — 

■^y^  ^y.      tion  being,  as  already  indicated,  to  restrain  and  monopolize  interstate 

'vH  '^        commerce  by  suppressing  or  (to  use  the  words  of  this  court  in  United 

^  y.  States  V.  Joint  Traffic  Association)  "smothering"  competition  between 

fjD'    i/'^the  lines  of  two  railway  carriers. 

V        jr^ ^  Mr.  Justice  Brp:wer,  concurring.     I  cannot  assent  to  all  that  is 

^  ^  ^y^     said  in  the  opinion  just  announced,  and  believe  that  the  importance  of 

?    /Id     y      the  case  and  the  questions  involved  justify  a  brief  statement  of  my 

<■  '  •J'       views. 

,  ^y*^^*-.  First,  let  me  say  that  while  I  was  with  the  majority  of  the  court  in 

V*  the  decision  in  United,  States  v.  Freight  Association,  16C  U.  S.  290, 

'/^ .  \j^ .    fl  followed  by  the  cases  of  United  States  v.  Joint  Traffic  Association,  111 

o^j^^w^iU.  S.  505,  Addyston  Pipe  &  Steel  Company  v.  United  States,  175  U.  S. 

•       p^^*^^'  211,  and  Montague  &  Co.  v.  Lowry,  193  U.  S.  38,  decided  at  the  present 

\/^       -jv-        term,  and  while  a  further  examination  (which  has  been  induced  by 

jK  the  able  and  exhaustive  arguments  of  counsel  in  the  present  case)  has 

y^"^  ^0^    V^'not  disturbed  the  conviction  that  those  cases  were  rightly  decided,  I 

^       J*     >think  that  in  some  respects  the  reasons  given  for  the  judgments  can- 

Jr    /{/    not  be  sustained.     Instead  of  holding  that  the  Anti-Trust  Act  included 
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all  contracts,  reasonable  or  unreasonable,  in  restraint  of  interstate 
trade,  the  ruling  should  have  been  that  the  contracts  there  presented 
were  unreasonable  restraints  of  interstate  trade,  and  as  such  within 
the  scope  of  the  act.  That  act,  as  appears  from  its  title,  was  levelled 
at  only  *'  unlawful  restraints  and  monopolies."  Congress  did  not  in- 
tend to  reach  and  destroy  those  minor  contracts  in  partial  restraint  of 
trade  which  the  long  course  of  decisions  at  common  law  had  affirmed 
were  reasonable  and  ought  to  be  upheld.  The  purpose  rather  was  to 
place  a  statutory  prohibition  with  prescribed  penalties  and  remedies 
upon  those  contracts  which  were  in  direct  restraint  of  trade,  unreason- 
able and  against  public  policy.  Whenever  a  departure  from  common 
law  rules  and  definitions  is  claimed,  the  purpose  to  make  the  departure 
should  be  clearly  shown.  Such  a  purpose  does  not  appear  and  such  a 
departure  was  not  intended. 

Further,  the  general  language  of  the  act  is  also  limited  by  the  power 
which  each  individual  has  to  manage  his  own  property  and  determine 
the  place  and  manner  of  its  investment.  Freedom  of  action  in  these 
respects  is  among  the  inalienable  rights  of  every  citizen.  If,  applying 
this  thought  to  the  present  case,  it  appeared  that  Mr.  Hill  was  the 
owner  of  a  majority  of  the  stock  in  the  Great  Northern  Eailway  Com- 
pany he  could  not  by  any  act  of  Congress  be  deprived  of  the  right  of 
investing  his  surplus  means  in  the  purchase  of  stock  of  the  Northern 
Pacific  Railway  Company,  although  such  purchase  might  tend  to  vest 
in  him  through  that  ownership  a  control  over  both  companies.  In 
other  words,  the  riglit,  which  all  other  citizens  had,  of  purchasing 
Northern  Pacific  stock  could  not  be  denied  to  him  by  Congress  because 
of  his  ownership  of  stock  in  the  Great  Northern  Company.  Such  was 
the  ruling  in  Pearsall  v.  Great  Northern  Railicaij,  161  U.  S.  646,  in 
which  this  court  said  (p.  671),  in  reference  to  the  right  of  the  stock- 
holders of  the  Great  Northern  Company  to  purchase  the  stock  of  the 
Northern  Pacific  Railway  Company :  "  Doubtless  these  stockholders 
could  lawfully  acquire  by  individual  purchases  a  majority,  or  even  the 
Avhole  of  the  stock  of  the  reorganized  company,  and  thus  possibly 
obtain  its  ultimate  control ;  but  the  companies  would  still  remain 
separate  corporations  with  no  interests,  as  such,  in  common." 

But  no  such  investment  by  a  single  individual  of  his  means  is  here 
presented.  There  was  a  combination  by  several  individuals  separately 
owning  stock  in  two  competin^r  railroad  companies  to  place  the  control_ 
of  both  in  a  single  corporation.  The  purpose  to  combine,  and  by  com- 
bination destroy  competition,  existed  before  the  organization  of  the 
corporation,  the  Securities  Company.  That  corporation,  though  nomi- 
naiiy  naviiig  a  capital  stock  of  .':?40U,000,000,  had  no  means  of  its  own  ; 
$30,000  in  cash  was  put  into  its  treasury,  but  simply  for  the  expenses 
of  organization.  The  organizers  might  just  as  well  have  made  the 
nominal  stock  a  thousand  millions  as  four  hundred,  and  the  corporation 
would  have  been  no  richer  or  poorer.  A  corporation,  while  by  fiction 
of  law  recognized  for  some  purposes  as  a  person  and  for  purposes  of 
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^  X,  (  jurisdiction  as  a  citizen,  is  not  endowed  with  the  inalienable  rights  of  a 
natural  person.  It  is  an  artilicial  person,  created  and  existing  only 
for  the  convenient  transaction  of  business.  In  this  case  it  was  a  mere 
instrumentality  by  which  separate  railroad  properties  were  combined 
under  one  control.  That  combination  is  as  direct  a  restraint  of  trade 
by  destroying  competition  as  the  appointment  of  a  committee  to  regu- 
late rates.  The  prohibition  of  such  a  combination  is  not  at  all  in- 
consistent with  the  right  of  an  individual  to  purchase  stock.  The 
transfer  of  stock  to  the  Securities  Company  was  a  mere  incident,  the 
manner  in  which  the  combination  to  destroy  competition  and  thus 
unlawfully  restrain  trade  was  carried  out. 


BANK  ET   AL.   V.   TEEBEIN  et   al. 

1898.    59  Ohio  St.  316. 

MiNSHALL,  J.  We  are  unable  to  see  how,  as  against  his  creditors, 
the  transaction  by  which  F.  C.  Trebein,  with  his  wife,  his  daughter, 
his  son-in-law,  and  his  brother-in-law,  formed  "  The  F.  C.  Trebein  Com- 
pany "  and  then  conveyed  to  it  every  vestige  of  property  he  had  not 
before  conveyed,  either  to  his  wife  or  to  his  daughter,  can  be  sustained, 
against  the  justice  of  their  demand  to  have  the  property  so  transferred 
administered  for  the  benefit  of  all  his  creditors  under  the  insolvent 
laws  of  this  state.  He  was  at  the  time  liable  in  a  large  sum  of  money 
on  indorsements  he  had  made  for  the  accommodation  of  the  Straw 
Paper  Company,  of  which  he  was  a  member  and  one  of  its  directors. 
He  knew  it  was  about  to  fail  and  that  he  would  have  to  respond  to 
these  indorsements.  This  fact  induced  the  conveyances  he  had  before 
made  to  his  wife  and  to  his  daughter,  whether  for  a  valid  consideration 
or  not,  was  not  considered  by  the  court  for  the  reasons  stated  in  its 
finding,  that  there  were  suits  then  pending  to  set  them  aside.  The 
capital  of  The  F.  C.  Trebein  Company  was  fixed  at  $00,000,  divided 
into  GOO  shares  of  $100  each,  Trebein  taking  596  of  the  shares  and 
each  of  the  other  persons  named  taking  one  share.  It  was  formed  on 
January  22,  1895,  Trebein  being  made  the  president,  treasurer,  and 
general  manager,  and  he  conveyed  to  the  company  the  property  in 
question,  estimated  to  be  worth  $60,000,  and  received  therefor  the 
shares  above  stated,  and  at  once  placed  all  of  them,  except  one,  in 
pursuance  of  his  original  purpose,  with  three  of  the  banks  who  held 
his  indorsements  of  the  paper  of  the  Straw  Paper  Company,  for  the 
purpose  of  securing  them  on  his  indorsements;  and  he  continued  in 
the  control  and  management  of  the  milling  and  grain  business  as  he 
had  before  the  corporation  was  formed  and  the  conveyance  made. 
The  court  found  that  this  was  all  done  in  good  faith.  P>ut,  in  view  of 
the  facts,  we  are  unable  to  see  how  the  court  could  have  meant  more 
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than  that  he  meant  no  wrong  by  it.  Good  faith  in  law,  however,  is 
not  to  be  measured  always  by  a  man's  own  standard  of  right,  but  by 
that  which  it  has  adopted  and  prescribed  as  a  standard  for  the  obser- 
vance of  all  men  in  their  dealings  with  each  other.  When  one  conveys 
all  his  property  to  another  with  the  intention  of  hindering  and  delay- 
ing his  creditors,  or  a  part  of  them,  in  pursuing  their  legal  remedies 
against  him  and  his  property,  his  conduct  in  law  is  deemed  fraudulent, 
however  honestly  he  may  have  intended  to  deal  with  all  his  creditors 
in  the  future.  Trimble  v.  Doty,  16  Ohio  St.  118.  The  good  faith  of 
a  party  under  such  circumstances  must  be  determined  by  the  legal 
effect  of  what  he  deliberately  does.  Brinkerhoff  v.  Tracy,  55  Ohio  St. 
558 ;  Lee  v.  Hennick,  52  Ohio  St.  177 ;  Gashe  v.  Young,  51  Ohio  St. 
376,  389.  The  formation  of  the  corporation  and  the  conveyance  to  it 
by  Trebein  of  all  the  property  he  then  had,  necessarily  hindered  and 
delayed  all  his  creditors  in  the  pursuit  of  their  claims  against  him. 
The  formation  of  the  corporation  in  no  way  facilitated  the  transaction 
of  his  milling  business  and  that  connected  with  it.  Nothing  was 
added  to  his  capital,  unless  we  regard  the  few  hundred  dollars  that 
may  have  been  paid  for  the  four  shares  of  stock  taken  by  the  other 
members  of  his  family  such  an  addition.  Evidently  an  addition  to 
capital  was  not  the  controlling  object.  The  transaction  cannot  be 
likened  to  a  conveyance  to  a  third  person  for  a  valuable  consideration; 
considered  m  the  light  of  the  facts,  it  was  no  more  than  a  convey- 
ance from  himself  to  himself.  The  corporation  was  in  substance  an- 
other  F.  C  Trebein.  His  identity  as  owner  of  the  property  was  no 
more  changed  by  his  conveyance  to  the  company  than  it  would  have 
been  by  taking  off  one  coat  and  putting  on  another.  He  was  as  much 
the  substantial  owner  of  the  property  after  the  conveyance  as  before ; 
and  had  substantially  the  same  use  of  it  as  if  the  conveyance  had  not 
been  made.  The  only  purpose  the  creation  of  the  corporation  and  the 
conveyance  to  it  subserved,  was  to  hinder  creditors  in  levying  upon 
the  property  and  selling  it  on  execution  at  law ;  and  it  is  this  hinder- 
ance  the  law  will  not  permit,  and,  when  ascertained  in  a  proper  proceed- 
ing, requires  the  conveyance  to  be  set  aside  and  the  property  adminis- 
tered for  the  benefit  of  all  the  creditors  of  the  fraudulent  grantor.        St-^^-ML. 

It  is  suggested  that  the  property  may  be  Iftvif^fl  0"-  This  is  true,  , 
but  it  cannot  be  sold  on  execution  until  the  conveyance  is  set  aside;  ^^ 
for  it  is  not  the  policy  of  the  law  to  sell  a  law  suit.  It  is  also  suggested 
that  the  stock  of  Trebein  may  be  reached  by  a  proceeding  provided 
by  statute.  This  is  true,  but  it  is  not  the  simple  proceeding  of  an 
execution  at  law ;  besides  few  persons,  at  this  day,  would  care  to  take 
stock  in  a  manufacturing  or  any  similar  company,  with  its  statutory 
liability  attached,  as  a  substitute  for  tangible  property. 

The  fiction  by  which  an  ideal  legal  entity  is  attributed  to  a  duly 
formed  incorporated  company,  existing  separate  and  apart  from  the 
individuals  composing  it,  is  of  such  general  utility  and  application,  as 
frequently  to  induce  the  belief  that  it  must  be  universal,  and  be,  in 
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all  cases  adhered  to,  although  the  greatest  frauds  may  thereby  be  per- 
petrated under  the  fiction  as  a  shield.  But  modern  cases,  sustained  by 
the  best  text  writers,  confine  the  fiction  to  the  purposes  for  which  it  was 
adopted  —  convenience  in  the  transaction  of  business  and  in  suing  and 
being  sued  in  its  corporate  name,  and  the  continuance  of  its  rights  and 
liabilities,  unaffected  by  changes  in  its  corporate  members  ;  and  have 
repudiated  it  in  all  cases  where  it  has  been  insisted  on  as  a  protection 
T^rau^  Thus  in  Brundred  v.  Rice, 
49  Ohio  St.  640,  where  an  incorporation  had  been  formed  for  the 
purpose  of  giving  effect  to  an  illegal  agreement  between  it  and  a  rail- 
road company  for  a  discrimination  in  freights  between  it  and  other 
shippers,  the  fiction  was  disregarded,  and  a  recovery  allowed  against 
the  promoters  by  one  who  had  been  thus  discriminated  against,  in  like 
manner  as  if  the  corporation  had  no  existence.  See  also  the  following 
citations :  Morawetz  on  Corporations,  sections  1  and  227 ;  Railway 
Co.  V.  Miller,  51  N.  W.  981 ;  Gas  Compamj  v.  West,  50  Iowa,  16 ; 
Booth  \.  Bunce,  33  N.  Y  139;  State  ex.  rel.  Atty.-Gen.  v.  Standard 
Oil  Co.,  49  Ohio  St.  137 ;  Bennett  v  Minott,  28  Oregon,  339,  348. 

In  Montgomery  Web  Co.  v.  Dienelt,  133  Pa.  St.  585,  which  was  a 
suit  by  a  creditor  of  one  company  to  set  aside  a  conveyance  by  it  to 
another,  as  in  fraud  of  his  rights,  it  appeared  that  the  latter  was 
formed  substantially  by  the  stockholders  of  the  former,  who  relin- 
quished their  stock  in  it  for  stock  in  the  latter ;  this  being  substan- 
tially all  the  consideration  given  by  the  purchasing  company.  This 
was  held  to  be  a  fraud  on  the  creditors  of  the  former  company,  called 
the  Aronia.  The  case  does  not  differ  in  principle  from  the  one  before 
us.  Here  the  conveyance  was  by  an  individual,  and  in  consideration 
of  stock  taken  in  the  corporation  formed.  The  judge,  delivering  the 
opinion,  said :  "  Is  the  Montgomery  Company  so  completely  a  new 
and  different  company  from  the  Aronia  Company  that  the  law  must 
close  its  eyes  to  the  fact  that  the  difference  is  a  mere  jungle  of 
names  ?  We  do  not  think  there  is  any  compulsion  to  such  legal 
blindness.  Settled  general  principles,  and  the  analogies  of  the  law, 
are  against  such  a  contention.  If  the  corporation  had  merely  changed 
its  name,  there  could  have  been  no  doubt  of  the  continued  liability  of 
the  property."  As  to  the  creditors  of  the  old  company  who  had  taken 
stock  for  their  claims  in  the  new  one,  they  were  held  bound  to  know 
the  nature  of  the  transaction,  and  that  the  property  conveyed  could 
be  followed  by  the  creditors  of  the  old  company  for  the  satisfaction 
of  their  claims. 

Judgment  reversed. 
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BRUNDRED  v.    RICE^     <K  /^  y    ^  y  ,  4  ^ 

1892.     49  OAiO  State,  640.     ^      jA    ,A^  W.K       \ 

Error  to  Circuit  Court.  r^    ^  /^"^  (/ V^ _^ 

Rice  sued  Brundred  for  money  claimed  to  have  been  unlawfully  ex-  ^^ 
acted  of  him  b}'  the  Cleveland  and  Marietta  R.  R.  Co.,  as  freight,  on  \. 
crude  petroleum.  The  action  was  treated  by  both  sides  as  an  action 
of  assumpsit  for  money  had  and  received.  It  appeared  that  there  was 
an  agreement  entered  into  between  the  R.  R.  Co.  and  Brundred  et  als., 
that  the  R.  R.  Co.  should  charge  all  shippers  of  oil  a  certain  rate,  and 
should  pay  over  to  Brundred  et  ah.  (who  were  themselves  shippers  of 
oil)  one  half  the  freight  so  charged  and  collected.  It  also  appeared  that, 
soon  after  the  making  of  the  above  agreement,  a  corporation  styled  the 
Ohio  Transit  Co.  was  organized  under  the  laws  of  Ohio ;  and  became, 
by  assignment,  a  party  to  the  above  agreement,  nominally  acquiring  all 
the  rights  of  Brundred  et  als.  thereunder. 

Rice  contended  that  Brundred  et  als.  were  the  promoters  of  the  Ohio 
Transit  Co.,  caused  it  to  be  organized,  and  became  and  have  always 
been  its  principal  stockholders  and  its  managing  officers  ;  and  that  they 
caused  the  Ohio  Transit  Co.  to  become  a  party  (by  assignment)  to  the 
above  agreement  for  the  purpose  of  carrying  out  their  unlawful  designs, 
and  made  use  of  said  Transit  Co.,  through  their  control  of  the  same  as 
its  officers,  to  accomplish  their  unlawful  purposes. 

The  defendants  in  their  answer,  among  other  things,  set  up  that  the 
Ohio  Transit  Company  was  a  corporation  duly  organized  under  the  laws 
of  Ohio,  and  that  t^y  could  not  be  charged  with  moneys  received  by  iti 
on  the  ground  set  forth  in  the  petition.  But  the  court  charged  the  jury" 
that,  "if  you  find  by  the  greater  weight  of  the  evidence,  that  the  as- 
signment of  the  contract  was  a  mere  form ;  that  the  intention  of  the 
defendants  in  organizing  this  corporation  was  to  make  it  a  mere  agenc}' 
to  receive  this  mouej-,  to  be  distributed  to  them  under  the  contract,  and 
according  to  their  right  in  it  as  if  there  had  been  no  assignment ;  the 
mere  agent,  I  say,  to  hold  the  money  for  their  benefit,  why  then,  a  pay- 
ment to  the  corporation,  under  those  circumstances,  is  a  payment  to 
them ;  and  the  plaintiff  would  have  a  right  to  recover  as  if  it  had  been 
put  in  their  hands." 

Rice  recovered  $1,823.75.  The  judgment  was  affirmed  by  the  Circuit 
Court.     Brundred  et  als.  brought  error. 

JSfye  &  Oldham,  for  plaintiffs  in  error. 

A.  D.  Follett,  W.  B.  Loomis,  and  E.  B.  Kmkead,  for  defendant 
in  error. 

By  the  Court.  [After  deciding  that  the  agreement  between  the 
R.  R.  Co.  and  Brundred  et  als.  was  against  public  policy ;  and  that 
the  shipper,  on  discovering  the  facts,  might  maintain  an  action  against 
the  party  to  whom  the  money  had  been  paid  over  by  the  R.  R.  Co.] 
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It  is  claimed  that  the  interposition  of  The  Ohio  Transit  Compan)', 
an  incorporation  under  the  laws  of  Ohio,  organized  for  the  purpose  of 
transporting  petroleum  through  tubing  and  pipes,  precludes  a  recover}'- 
against  the  defendants.  If  it  had,  in  good  faith,  been  organized  for 
such  purpose,  there  is  no  doubt  but  that  the  receipt  of  the  monej'  b}-  it 
under  the  agreement,  would  constitute  a  defense  to  the  action  against 
the  defendants.  If,  however,  it  was  organized  by  the  promoters,  the  de- 
fendants, simi^ly  for  the  purpose  of  consummating  the  illegal  agreement 
and  shielding  thomselves  from  the  con>e<|ii('nces  of  receiving  the  illegal 
exaelTons  made  under  it,  the  act  of  incor|)oraUn<z  can  be  of  no  avail  to 
them  as  a  defense.  Tlie  court  fairly  submitted  tliis  question  to  the  jur}', 
'^hd  in  nMlhg  th'eir  verdict  for  the  plaintiff,  must  have  found  the  facts 
to  be  as  averred  in  the  petition.  It  is  a  stern  but  just  maxim  of  the 
law,  that  fraud  vitiates  everything  into  which  it  enters.  Deeds  and 
records  made  in  the  most  solemn  form  are  set  aside  and  held  for  naught 
when  shown  to  have  been  effectuated  for  the  purpose  of  fraud ;  and 
there  is  nothing  so  sacred  in  a  certificate  of  incorporation  as  to  take  it 
out  of  the  reach  of  this  maxim.  Judgment  affirmed. 
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1874.     L.  R.  9  Exch.  309. 

Declaration.  Trespass  by  taking  locks  off  the  plaintiff's  gates. 
Plea  :  not  guilty  by  statute.     Issue. 

Plaintiff  is  the  occupier  of  land,  through  which  there  runs  a  path, 
across  which  the  plaintiff  placed  gates  which  he  locked.  At  a  meeting 
of  the  highway  board  for  the  district  within  which  the  path  is  situated, 
the  board  took  the  position  that  the  path  was  a  public  highwa}- ;  and 
also  passed  a  resolution  directing  their  surve^'or  to  remove  the  obstruc- 
tion, which  he  did. 

The  plaintiff  brought  this  action  against  all  the  members  of  the 
board,  who  had  concurred  in  the  resolution  and  against  Wickett,  the 
survej'or. 

At  the  trial  no  evidence  that  the  locus  in  quo  was  a  highway  was 
given. 

Kelly,  C.  B.,  ruled  that  the  members  of  the  board  who  had  concurred 
in  the  resolution  were  not  liable  individually,  and  that  Wickett  was  not 
liable.     A  nonsuit  was  ordered. 

A  rule  was  obtained  to  set  aside  the  nonsuit  and  for  a  new  trial. 

Kmrjdon,  Q.  C,  and  Finder  {Lopes^  Q.  C,  with  them),  showed 
cause. 

Arthur  Charles  {11.  T.  Cole^  Q.  C,  with  him),  in  support  of  the  rule. 

Cur.  adv.  vult. 

Cleasby,  B.  The  judgment  I  am  about  to  read  is  that  of  my  Brother 
Pigott  and  myself. 
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[The  learned  Judge  A6^r7,  that  the  surve3-or,  Wickett,  was  liable.]  O^ 

As  regards  the  other  defendants  who  came  to  the  resolution  in  pur-  ^- A-  (  \,^^ 
suance  of  which  the  illegal  act  was  done,  a  question  of  some  difficulty    h.  ^_    4?;^ 
arises.     It  is  said  that  the  resolution,  having  been  afterwards  embodied 
in  the  order  signed  by  the  clerk,  became  a  corporate  act  of  the  highway 
board,  and  that  no  personal  liability  of  the  members  could  arise  upon 
it.     We  were  referred  to  many  authorities  to  shew  that  in  respect  of  ^^    ^^-^.^ 
corporate  acts  the  individual  members  of  the  corporation  cannot  be  <^     ^j-*-«_ 
sued:  see  Attorney  Generals.  Mayor  of  Liverpool  ;^  Attorney  Gen-  V<„>V^ 
eralv.  Bailiffs  of  Retford.'^     There  is,  indeed,  an  express  provision  to  '*'  '^ 

this  effect  as  regards  the  members  of  the  highwaj-  board  —  but  it  is 
expressly  limited  to  lawful  acts  of  the  board  —  in  s.  9,  subs.  6,  of  the 
Highway  Act,  25  &  26  Vict.  c.  61.  And  it  is  clear  that  this  is  so  when 
the  corporate  acts  are  such  as  the  corporate  body  is  qualified  to  perform, 
and  the  resolutions  and  acts  of  the  members  are  only  introductory  to 
the  corporate  body  acting  in  the  matter.  But  it  is  equally  clear  that 
when  the  acts  are  such  as  the  corporate  body  is  not  by  law  qualified  to 
do,  and  the  corporate  body,  if  they  pretend  to  do  them,  are  acting 
ultra  vires,  then  the  mere  fact  of  giving  a  corporate  form  to  the  act 
does  not  prevent  it  from  being  the  act  of  those  who  cause  it  to  be  done. 
It  seems  plain  that  in  such  a  case  the  individuals  and  not  the  corpora- 
tion really  do  the  act,  and  no  authority  is  needed  for  that  conclusion. 
And  in  this  case,  unless  the  letter  of  the  30th  November  prevents  it 
from  being  the  act  of  the  individual,  it  certainly  was  so  in  point  of  fact, 
for  the  defendant  Wickett  swears,  in  answer  to  the  interrogatories, 
that  he  removed  the  locks  by  the  direction  of  the  highwa}'  board  given 
at  the  meeting,  that  is,  of  the  29th  of  November.  The  cases  of  Taylor 
v.  Dulirich  Hospital^^  and  Reg.  v.  Watson^'^  may,  however,  be  referred 
to  in  support  of  the  proposition  that  the  individuals  reall}'  do  the  act ; 
and  in  the  case  o^  Poulton  v.  .London  &  South  Western  My.  Co., 
and  particularh-  in  the  judgment  of  Blackburn,  J.,^  the  difference  is 
clearly  pointed  out  between  acts  which  are  properl}'  corporate  acts  and 
acts  which  are  not,  as  affecting  the  liability  of  the  corporation. 

The  question  in  the  present  case,  therefore,  is,  whether  the  act  of 
causing  the  locks  to  be  removed  is  one  of  those  acts  for  which  the  cor- 
porate body  is  constituted  or  not.  It  appears  to  us  that  it  is  not  one 
of  those  acts. 

The  effect  of  holding  that  such  a  body  as  the  highway  board  were 
competent  in  their  corporate  capacitj'  to  commit  such  an  act  of  trespass 
as  the  one  complained  of  in  this  case,  would  be  that,  whenever  the 
trespass  was  illegal  and  redress  was  had,  the  persons  who  had  really 
caused  the  trespass  would  not  be  responsible,  and  the  damages  would 

1  I  My.  ft  Cr.  171.  23  My.  &  Cr.  484. 

9  1  P.  Wms.  655.  *  2T.  R.  199. 

6  Law  Rep.  2  Q.  B.  at  p.  538. 


82  MILL   V.   HAWKER. 

be  paid  out  of  funds  which  ought  to  be  applied  in  maintaining  the 
roads,  and  the  persons  eventually  responsible  would  be  the  ratepayers, 
and  among  them,  perhaps,  the  persons  entitled  to  redress,  and  to  whom 
the  damages  were  to  be  paid.  And  thus  the  members  of  the  highway 
board  would  acquire  a  power  to  divert  and  waste  the  funds  intrusted  to 
them  for  public  purposes  by  proceedings  which  might  originate  in  feel- 
ings which  it  would  be  most  inconvenient  to  inquire  into. 

•  ••••*** 

Kelly,  C.  B. 

Two  questions  arise  upon  this  case.  The  first  is,  whether  this  action 
is  maintainable,  not  against  the  highway  board  in  their  corporate  char- 
acter, but  against  the  individual  members  of  the  board  who  were  pres- 
ent at  the  meeting,  and  one  of  whom  moved  and  another  seconded  the 
resolution ;  and  I  am  of  opinion  that  it  is  not.  The  making  of  the 
resolution  was  a  corporate  act  done  at  a  corporate  meeting  convened 
and  held  in  strict  conformity  to  the  Act  of  Parliament.  No  one  mem- 
ber of  the  board  assumed  to  exercise  or  did  exercise  an}-  personal 
authority  or  power.  The  resolution  was  the  act  of  the  corporation  and 
consisted  of  the  minute  made  at  the  meeting  according  to  the  Act  of 
Parliament,  signed  by  the  chairman,  and  b}'  the  statute  receivable  in 
evidence  without  further  proof.  I  conceive  it  to  be  settled  law  that  no 
action  lies  against  the  individual  members  of  a  corporation  for  a  cor- 
porate act  done  by  the  corporation  in  its  corporate  capacit}',  unless  the 
act  be  maliciously  done  b}'  the  individuals  charged,  and  the  corporate 
name  be  used  as  a  mere  colour  for  the  malicious  act,  or  unless  the  act 
is  ultra  vires,  and  is  not,  and  cannot  be  in  contemplation  of  law,  a  cor- 
porate act  at  all. 

In  Harman  v.  Tappenden'^  the  Free  Fishermen  of  Faversham,  a 
corporate  body,  at  a  corporate  meeting  made  an  oixler  of  amotion  or 
disfranchisement  against  the  plaintiff,  a  free  fisherman  and  a  member 
of  the  corporation,  upon  which  the  plaintiff  brought  his  action  for  dam- 
ages against  the  six  individual  corporators  who  had  made  the  order, 
and  it  was  objected  "That  no  action  would  lie  to  recover  damages 
against  individuals  for  acts  done  in  their  corporate  capacity,  and  that 
non  constat,  but  that  all  or  some  of  the  defendants  might  have  voted 
against  the  order  of  amotion."  When  the  case  came  before  the  Court 
upon  a  motion  to  enter  a  nonsuit  and  in  arrest  of  judgment,  the  Court 
intimated  very  strong  doubts  on  this  ground  how  far  the  defendants 
were  answerable  in  damages  in  their  private  character  for  acts  done  by 
them  in  their  corporate  capacity.  And  Lord  Kenyon,  C.  J.,  said  that 
he  entertained  considerable  doubt,  notwithstanding  what  was  said 
in  Rich  V.  Pilkim/ton,'^  and  Bex  v.  Mayor  of  Rlppon^  and  added, 
"  that  he  had  many  years  ago  moved  for  a  mandamus  to  the  master 
and  fellows  of  Wadliam  College  to  compel  them  to  put  the  college  seal 
to  a  return  which   they  were  required   to  make,   and   to  wliich  Mr. 

1  1  East,  555.  2  Carth.  171.  »  1  Ld.  Raym.  5G3. 
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Windham,  the  master,  had  great  objection  with  respect  to  the  facts 
agreed  upon  by  a  majority  to  be  returned,  conceiving  that  he  should 
thereby  make  himself  individually  liable  to  the  consequences,  but  Lord 
Mansfield  overcame  his  difficult}'  by  an  explicit  declaration  that  what 
he  thus  did  in  his  corporate  capacit}'  could  not  hurt  him  in  his  indivi- 
dual character."  Lawrence,  J.,  expressed  the  same  doubt,  and,  finallj', 
upon  cause  being  shewn,  the  Court  held  that  without  proof  of  malice 
the  action  was  not  maintainable,  and  the  rule  was  discharged  :  see  also 
1  Ventris,  351,  and  Hex  v.  Wmd/iam,^  the  case  alluded  to  by  Lord 
Kenyon.  It  is  true  that  where  individuals  make  a  pretended  corporate 
act  a  cloak  for  a  malicious  libel  or  a  libel  on  the  administration  of  jus- 
tice, the  Court  will  grant  a  criminal  information  as  in  Hex  v.  Watson.^ 
But  an  individual  corporator  is  no  more  liable  for  a  tort  committed  in 
his  corporate  capacity  than  for  a  debt  due  by  the  corporation.  In 
either  case  I  am'  of  opinion  that  the  action  must  be  brought  against  the 
corporation  in  its  corporate  character  and  not  against  an  individual 
member,  who,  like  Mr.  Windham  in  the  Wadham  College  Case,  may 
have  been  opposed  to  the  act  in  respect  of  which  the  action  may  be 
brought.  It  was,  indeed,  once  imagined,  though  on  very  technical 
grounds,  that  trespass  would  not  lie  against  a  corporation,  and  it  is  so 
stated  in  Comyns'  Digest,  Franchises,  F.  (19.).  But,  besides  that 
man}'  authorities  are  to  be  found  in  the  year  books  to  the  contrary,  the 
law  is  now  well  settled  that  upon  any  tortious  act  committed  by  a  cor- 
poration, or  under  its  authority,  or  by  its  direction,  trover  or  trespass 
is  maintainable. 

I  cannot  doubt,  therefore,  that  this  action  ought  to  have  been  brought 
against  the  board,  and  all  these  decisions  are  uniform  to  shew  that  it 
would  have  been  maintainable.  The  mischief  and  inconvenience  that 
would  result  if  the  contrary  were  held  to  be  law  is  great  and  obvious. 
If  judgment  be  recovered  against  these  defendants  execution  might 
issue  for  the  whole  amount  of  damages  and  costs  against  any  one 
among  them,  and  he  would  have  no  remedy  for  contribution  against 
the  rest,  nor  as  it  should  seem,  upon  the  facts  of  the  case,  for  indem- 
nity against  the  corporation.  And  it  is  at  least  doubtful  whether  the 
board  would  have  a  legal  right  to  indemnify  him  out  of  the  funds  which 
come  to  their  hands  under  the  Act  of  Parliament.  On  the  other  hand, 
if  the  action  had  been  brought  against  the  board,  and  judgment  ob- 
tained against  them,  they  may  pay  the  damages  and  costs  out  of  the 
funds  which  they  are  enabled  to  provide  for  the  various  purposes  of  the 
Act  by  ss.  20-27,  and  others. 

It  was  argued  that  no  action  could  be  maintained  against  the  board 
on  the  ground  that  the  resolution  and  the  order  to  the  surveyor  were 
ultra  vires.  But  I  apprehend  that  this  is  a  misapplication  of  the  term 
ultra  vires.  If  the  board,  by  resolution  or  otherwise,  had  accepted  a  bill 
of  exchange  directing  their  clerk  or  other  officer  to  write  their  corporate 
*  1  Cowp.  377.  2  2  T.  R.  199. 
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name  or  title  across  a  bill  drawn  upon  them  for  a  debt,  this  would  have 
been  ultra  vires,  and  no  holder  of  the  acceptance  could  have  recovered 
the  amount  against  them.  It  would  have  been  void  upon  the  face  of 
it,  and  it  is  immaterial  to  consider  whether  the  individuals  who  had 
written  or  authorized  the  acceptance  would  have  been  liable  to  any, 
and,  if  an}-,  to  what  action  at  the  suit  of  a  holder  for  value.  But  it  is 
otherwise  with  an  act  merely  unlawful  or  unauthorized,  as  a  trespass 
or  the  conversion  of  a  chattel.  If  such  an  act  is  to  be  deemed  ultra 
vires,  and  therefore  no  action  would  lie  against  the  corporate  body  by 
whom  it  had  been  authorized,  it  is  clear  that  a  corporation  would  not 
be  liable  for  any  tort  at  all  committed  or  authorized  by  them,  and  the 
decisions  above  cited  would  be  contrary  to  law.  Two  cases  have, 
however,  been  cited  which  seem  to  bear  upon  the  question  against  the 
defendants.  But  the  first,  Poulton  v.  London  and  South  Western 
My.  Co.,^  merely  shews  that  there  is  no  implied  authority  b}-  a  railway'' 
company-  to  their  servants  to  do  an  illegal  act.  Here  no  question  arises 
upon  an  implied  authorit}',  for  this  board  have  expressl}'  authorized 
and  commanded  the  surve3-or  to  do  the  act  complained  of.  On  the 
other  hand,  in  the  Dulwich  College  case,  Taylor  v.  Dulwich  Hospital^ 
the  constitution  of  the  college  requiring  that  leases  granted  should  be 
at  a  rack  rent,  the  contract  for  a  lease  not  at  a  rack  rent  was  ultra  vires 
and  not  binding  on  the  corporate  bod}',  and  so  if  the  plaintiff  had  been 
entitled  to  the  relief  prayed,  it  would  have  been  granted  against  the 
individuals  who  had  executed  an  instrument  in  the  form  of  a  corporate 
act,  but  which,  being  ultra  vires,  was  absolutely  void. 

[The  learned  Judge  held^  that  the  surveyor  was  not  liable.] 

Rule  absolute. 

[The  defendants  appealed  to  the  Exchequer  Chamber  from  the  above       ? 
judgment  rendered  by  the  Court  of  Exchequer.     The  judges  in  the  t  N 
Exchequer  Chamber  were  all  of  opinion  that  the  surve3'or  was  liable  ;  |  ^ 
and  that,  as  far  as  regards  the  surveyor,  the  nonsuit  at  the  trial  was 
wrong.     And  the}^  held,  that,  inasmuch  as  it  was  one  nonsuit,  where 
the  parties  were  sued  together  in  a  single  action,  the  decision  that  the 
nonsuit  was  improper  as  regards  one,  sets  it  aside  as  regards  all,  and 
that  consequently  the  judgment  of  the  Court  of  Exchequer,  making 
absolute  the  rule  for  a  new  trial,  must  be  affirmed.     L.   R.  10  Exch. 
92.     As  to  the  liability  of  the  members  of  the  board,  no  decision  was 
given.     Upon  that  branch  of  the  case,  some  of  the  learned  judges  ex- 
pressed themselves  as  follows :] 

Blackhuun,  J.  Now,  with  regard  to  the  other  question  which  has 
been  raised  and  discussed,  as  to  whether  the  corporators  were  liable,  it 
is  one  of  considerable  importance  and  great  difficulty.  If  it  were 
necessary  to  decide  that  question,  we  should  require  time  for  consider- 
ation, and  possibly,  when  we  had  considered  it,  our  decision  would  not 
be  unanimous.  Our  decision  would  be  of  no  assistance  in  sending  the 
1  Law  Rep.  2  Q.  B.  534.  '  1  P.  Wms.  655. 
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case  down  to  trial,  and  would  perhaps  be  an  embarrassment  to  the 
learned  judge  who  may  have  to  try  it.  We  think  it  better,  therefore, 
to  leave  the  decision  of  the  Court  of  Exchequer  upon  that  point  as  it 
is.  We  leave  it  with  the  authority  it  had  before,  no  better  and  no 
worse.  On  the  new  trial  the  facts  will  be  ascertained,  and  the  point 
reserved  in  such  a  manner  that  the  Court  before  which  it  comes  will  be 
much  better  able  to  deal  with  it  than  they  would  be  if  they  were  to 
consider  it  now.     (L.  R.  10  Exch.  pp.  94,  55.) 

Dexmax,  J.  With  regard  to  the  question  as  to  the  corporators  being 
personally  responsible,  1  think  that  is  a  matter  of  great  difficulty,  and 
that  it  would  be  better  not  to  send  down  the  case  with  a  divided  opin- 
ion, or,  by  taking  time  to  consider,  to  prevent  the  case  from  being 
tried  at  the  next  assizes.     (L.  R.  10  Exch.  pp.  98,  99.) 

Archibald,  J.  I  entirely  agree  as  to  the  inexpediency  of  taking 
time  to  consider  the  question  as  to  the  personal  liability  of  the  corpora- 
tors, as  to  which  there  may  probably  be  some  difference  of  opinion, 
(L.  R.  10  Exch.  pp.  99.) 
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1896.    96  Temi.  255. 

Appeal  from  Chancery  Court  of  Maury  County. 

On  May  24,  1880,  P.  C  Bethel,  W.  D.  Bethel,  Lucius  Prierson, 
Eugene  Pillow,  J.  M.  Mayes,  and  L.  W.  Black  became  incorporated, 
under  the  laws  of  the  State  of  Tennessee,  as  the  Bethel  Hotel  Com- 
pany. The  business  of  this  corporation,  as  declared  in  its  charter, 
was  the  erection,  furnishing,  and  operation  of  a  hotel  in  the  town  of 
Columbia,  Tenn.,  the  hotel  building  to  include  storehouses  and  a  con- 
cert hall.  The  charter  was  taken  out  under  chapter  142  of  the  acts 
of  1875,  and  was  in  the  form  prescribed  for  hotel  companies,  except 
that  words  were  added  authorizing  it  to  build  and  own  storehouses 
and  a  concert  hall.  The  corporation  was  duly  and  regularly  organ- 
ized, with  a  capital  stock  of  $100,000,  divided  into  shares  of  $50  each. 
After  its  organization,  the  building  contemplated  by  the  charter  was 
erected  on  a  lot  owned  by  the  corporation.  The  building  was  used  jDartly 
for  a  hotel,  and  partly  for  other  purposes.  Sept.  1,  1885,  the  Bethel 
Hotel  Co.  and  Lucius  Frierson  conveyed  to  Mayes  &  Dodson  the  "  hotel 
proper  part  "  of  the  building,  by  deed  signed  "  Bethel  Hotel  Company, 
W.  D.  Bethel,  President;  Lucius  Frierson,  Secretary  and  Treasurer;  and 
Lucius  Frierson."  This  conveyance  was  authorized  by  a  vote  of  the 
stockholders  at  the  last  meeting  ever  held  by  them.  No  business  seems 
to  have  been  transacted  by  the  corporation  after  this  time.  On  or  about 
Aug.  28, 1886,  Frierson  became  the  owner  of  all  the  stock  of  the  company; 
but,  both  before  and  after  that  date,  he  pledged  various  shares  as  security 
for  debts  of  his  which  are  still  outstanding.     The  stock  so  pledged  was 
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not  transferred  on  the  books  of  the  compan}'.  He  used  the  remaindel 
of  the  building  as  his  own  up  to  Jan.  12, 1892,  when  he  executed  ad^fd 
in  his  own  name,  purporting  to  convey  to  Webster,  in  trust,  the  real  es- 
tate  owned  b3'  the  Bethel  Hotel  Company  and  certain  stock  in  that  com- 
pany. The  purpose  of  this  deed  was  to  secure  the  payment  of  certain 
debts  owing  by  Frierson,  preferring  one  creditor  and  providing  for^:>ro 
rata  payment  of  the  others.  Most  of  the  creditors  of  Frierson  who  had 
loaned  him  money  on  the  stock  of  the  Bethel  Hotel  Co.  were  not  pro- 
vided for  in  the  deed  of  trust.  Parker  et  als.,  creditors  of  Frierson  and 
pledgees  of  said  stock,  filed  a  bill  in  equity,  praying  (inter  alia)  to  annul 
the  trust  deed  to  Webster.  The  cause  was  heard  before  the  Chancellor 
of  Maury  County,  and  afterwards  before  the  Court  of  Chancery  Ap- 
peals, from  which  the  case  was  taken  to  the  Supreme  Court. 

G.  T.  Hughes,  Fussell  <&  Wilkes,  W.  IS.  Fleming,  Jr.,  Granhery, 
&  Marks,  and  John  T.   WilUamso7i,  for  Parker. 

Figuevs  <b  Padgett,  E.  H.  Hatcher,  and  W.  J.  Webster,  for  Hotel  Co. 

J.  C.  Bradford,  Sp.  J.  [After  fully  stating  the  facts  and  plead- 
ings.] It  may  be  regarded  as  settled,  therefore,  that  the  legal  title  to 
the  property  conveyed  to  defendant,  Webster,  was,  at  the  date  of  that 
instrument,  in  the  Bethel  Hotel  Company,  where  it  had  been,  unques- 
tioned and  undisturbed,  since  1880,  the  year  of  its  incorporation  and 
organization.  Defendants  insist  that,  although  Frierson  may  not  have 
been  invested  with  the  legal  title,  he,  nevertheless,  had  such  an  equi- 
table estate  and  interest  as  entitled  him  to  sell  and  dispose  of  the  prop- 
erty'. In  other  words,  that  he  was  the  real  owner  of  the  property,  and, 
as  such,  had  the  absolute  right  to  use  or  dispose  of  it. 

This  alleged  equitable  estate  was  not  the  creation  of  any  deed  or 
written  contract,  executed  by  the  Bethel  Hotel  Company-,  or  of  any 
corporate  act  or  resolution  adopted  by  the  stockholders  or  directors, 
which  in  terms  referred  to  or  defined  it,  but  is  rather  the  result  and 
consequence  of  certain  facts  and  conditions,  the  existence  of  which  is 
aflSrmed  by  the  defendants. 

It  is  said  that  the  Bethel  Hotel  Companj',  bj'  the  alienation  of  that 
part  of  its  property  built  for  and  adapted  to  the  uses  and  purposes  of 
a  hotel,  deprived  itself  of  the  means  of  conducting  a  hotel  business, 
and  that,  since  1885,  the  date  of  the  sale  to  Ma3'es  &  Dodson,  it  had 
ceased  to  exercise  its  corporate  franchises ;  that  the  stockholders,  at 
the  meeting  held  in  September,  1885,  passed  a  resolution,  or  agreed 
among  themselves,  that  the  corporation  should  go  into  liquidation,  and 
that  Lucius  Frierson,  being  then  the  owner  of  all  the  capital  stock  of 
the  corporation,  became,  in  consequence,  the  equitable  owner  of  all  its 
property,  with  full  power  to  use  it  or  dispose  of  it  in  such  manner  as 
he  might  choose  to  do.  The  position  of  the  defendants  seems  to  be 
that  all  rights  of  the  corporation  in  the  property  were  extinguished, 
that  it  had  ceased  to  be  affected  with  any  corporate  uses,  and  that  it 
belonged  absolutely  to  Frierson. 

The  facts  affirmed  by  defendants  are  not  all  of  them  exactl}-  ag 
found  by  the  Court  of  Chancery  Appeals.     It  is  true  that  the  corpora- 


PARKER  V.    BETHEL  HOTEL  CO.  87 

tion  sold  and  conveyed  the  hotel  part  of  its  building  to  Maj-es  & 
Dodson,  retaining  only  the  stores  and  opera  house,  and  never  after- 
wards engaged  in  the  business  of  owning  and  operating  a  hotel. 
Lucius  Frierson  was  not  the  sole  stockholder  in  1885,  when  the  hotel 
was  sold,  and  did  not  become  such  until  August  28,  1886,  when  he 
purchased  the  Bethel  stock.  His  stock,  or  a  large  part  of  it,  at  that 
time  and  subsequenth',  was  held  as  collateral  security  b}-  other  parties. 
It  is  not  true  that  a  resolution  was  ever  adopted  by  the  stockholders 
directing  the  liquidation  or  winding  up  of  the  affairs  of  the  corporation, 
or  that  they  were  ever  wound  up.  The  facts,  as  found  bj'  the  Court  of 
Chancery  Appeals  on  this  point,  are  stated  in  its  opinion  in  the  follow- 
ing words  :  "  It  may  be  fairly  inferred,  though  it  does  not  distinctly 
appear  in  terms  in  the  proof,  that  when  the  deed  was  made  to  INIayes  & 
Dodson  it  was  then  understood  between  W.  D.  Bethel  and  Lucius 
Frierson,  they  then  owning  practically  all,  or  nearly  all,  of  the  stock, 
that  Bethel  should  take  the  proceeds  of  the  sale  to  Mayes  &  Dodson, 
amounting  to  $22,500,  and  a  sufficient  amount,  in  addition,  from  Lu- 
cius Frierson,  personall}-,  to  make  $30,000,  and  for  this  he  would 
transfer  his  stock,  S6 1,000,  to  Frierson,  and  that  this  arrangement 
was  consummated,  so  far  as  it  could  be  done  without  direct  corporate 
action  of  the  corporation  itself,  by  the  paper  of  August  28,  1886,  made 
by  Bethel  to  Frierson,  and  this  is  what  they  understood  by  the  resolu- 
tion to  go  into  liquidation,  there  being  no  debts  due  by  the  corporation, 
and,  following  out  this  idea,  from  the  date  of  the  sale  to  Mayes  & 
Dodson,  Lucius  Frierson  proceeded  to  treat  the  property  as  his  own, 
on  the  idea  that  he  himself  constituted  the  corporation.  We  do  not 
think  that  he  entertained  the  idea  that  the  corporation  was  defunct, 
but  simply  that  he  was,  himself,  the  corporation,  and  could  do  what  he 
wished  with  the  assets." 

In  considering  the  position  of  the  defendants,  that  Frierson  became 
the  equitable  owner  of  the  assets  of  the  corporation,  we  must,  there- 
fore, leave  out  of  view  the  idea  that  there  was  an}-  corporate  action 
looking  to  a  dissolution  of  the  corporation  and  winding  up  of  its  affairs. 
Frierson's  estate  or  interest  in  the  property,  if  he  had  an}-,  rests  on 
the  postulate  that,  in  consequence  of  the  nonuser  of  its  franchises  and 
his  sole  proprietorship  of  all  its  capital  stock,  the  corporation  was  dis- 
solved, and  he  became  the  equitable  owner  of  all  its  property. 

A  corporation  can  be  dissolved,  and  its  existence  wholly  terminated, 
onlv  by  the  extinguishment  of  the  corporate  franchises  conferred  by 
the  State.  An  ordinary  business  corporation,  where  its  charter  speci- 
fies no  definite  time  for  its  continuance,  may  sell  its  property  and  wind 
up  its  affairs  whenever  a  majority  of  the  stockholders  may  deem  it  ad- 
visable (Treadicell  v.  Salisbicnj  Mfg.  Co.,  7  Gray,  393;  BJach  v. 
Delaware  &  C.  Canal  Co.,  22  N.  J.  Eq.,  416)  ;  but  the  franchises 
ijonferred  upon  the  stockholders  by  the  State  are  not  extinguished  by 
;he  cessation  from  business  thus  brought  about.  2  Morawctz  on  Corp., 
§  1004. 
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It  is  claimed  by  the  defendants  that  the  dissolution  of  the  corpora- 
tion was  effected  by  the  fact  that  Lucius  Frierson  became  the  sole 
owner  of  all  its  capital  stock.  Admitting  it  to  be  true  that  he  was  the 
owner  of  all  the  stock  of  the  corporation,  it  b}-  no  means  follows  that 
the  corporation  was  therebj*  dissolved  and  forfeited  its  franchises.  On 
this  question  the  latest  text  writer  on  corporation  law  has  this  to  say, 
viz.:  "Contrary  to  early  opinion,  it  is  now  generally  held  that  the 
fact  that  all  the  shares  in  a  joint  stock  company  have  passed  into  the 
hands  of  two  members,  or  even  into  the  hands  of  a  single  person,  does 
not,  ipso  facto,  work  a  dissolution  of  the  corporation,  since  such  sole 
owner  may  so  dispose  of  the  shares,  as,  by  the  election  of  the  neces- 
sary directors  and  officers,  to  continue  the  corporate  existence."  5 
Thompson's  Commentaries  on  the  Law  of  Corporations,  Sec.  6653. 
And,  in  2  Morawetz  on  Corporations,  Sec.  1009,  it  is  said:  "It  is 
well  settled  that  all  the  shares  of  a  corporation  maj'  be  held  by  a 
single  person,  and  yet  the  corporation  continue  to  exist,  and,  if  the 
charter  or  by-laws  should  require  certain  acts  to  be  done  b}'  more  than 
one  shareholder,  the  sole  owner  may  transfer  a  portion  of  his  shares  to 
other  persons,  so  as  to  conform  to  the  letter  of  the  rule."  It  has  been 
held  that  a  corporation  which  has  sold  all  its  assets,  with  the  intention 
of  putting  an  end  to  its  business,  whose  officers  had  all  resigned,  and 
whose  stockliolders  had  all  transferred  their  shares  to  a  single  person, 
was,  nevertheless,  not  dissolved,  and  that  its  existence  could  be  ter- 
minated only  by  judgment  of  forfeiture  or  by  surrender  accepted  by  the 
State.  Husselly.  McLellan,  14  Pick.  (Mass.),  69,  70;  Newton  Mfg. 
Co.  V.  White,  42  Ga.,  148  ;  Baldwin  v.  Canfield,  26  Minn.,  43. 
1  The  dissolution  of  a  pecuniary  or  business  corporation  is  effected  in 
one  of  the  following  ways,  viz.  :  (1)  by  the  expiration  of  its  charter ; 
(2)  by  Act  of  the  Legislature,  where  power  is  reserved  for  that  pur- 
pose, or  there  is  no  constitutional  inhibition;  (3)  by  surrender  of 
charter  which  is  accepted ;  (4)  by  forfeiture  of  the  franchises  and 
judgment  of  dissolution  pronounced  by  a  Court  having  jurisdiction. 
2  Morawetz,  Sec.  1004  ;  Taylor  on  Private  Corporations,  Sec.  430.  It 
is  not  pretended  that  the  Bethel  Hotel  Company  was  dissolved  in 
either  of  the  ways  indicated.  The  charter  of  the  corporation  has  not 
expired,  neither  has  it  been  repealed  by  the  Legislature,  or  been  sur- 
rendered to  the  State  by  its  members  or  stockholders.  It  may  be  true 
that  there  was  a  nonuser  of  its  franchises  by  the  corporation  for  a 
period  of  seven  years  or  more,  occasioned  by  the  sale  of  the  only 
property  it  owned  which  could  have  been  used  for  hotel  purposes. 
Undoul)tedly  the  nonuser  of  its  franchises  by  a  corporation  is  ground 
for  dissolution  and  forfeiture  of  its  charter,  at  the  instance  of  the  State  ; 
but  until  sentence  of  dissolution  has  been  pronounced  by  a  Court 
of  competent  jurisdiction,  in  a  proper  proceeding  instituted  for  the 
purpose,  the  cor|)oration  will  continue  to  exist,  notwithstanding  its 
failure  to  use  its  franchises.  And  forfeiture  can  only  be  decreed  in  a 
proceeding  directly  instituted  for  the  purpose,  by  the  State  granting  it. 
Code  (M.  &  v.)  §  1712;  State  v.   Butler,  15   Lea,  104,  \\0;_Jersey 
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City  Gaslight  Co.  v.  Consumers'  Gas  Co.,  40  N.  J.  Eq.,  427;  Broad* 
icell  V.  Merritt,  87  Mo.  95.  Until  dissolution  has  been  thus  judicially 
pronounced,  neither  the  existence  of  the  corporation  or  its  title  to  its 
property  can  be  questioned  collaterally. 

We  are  bound  to  conclude,  therefore,  that  the  Bethel  Hotel  Company 
was  not  dissolved,  or  its  franchises  extinguished  for  any  of  the  reasons 
alleged  by  the  defendants,  and  that  it  is  now  a  corporation  endued 
with  life,  with  authority  to  own  property  and  exercise  all  the  powers 
conferred  on  it  by  its  charter. 

Defendants  insist  that  the  alleged  equitable  estate  of  Lucius  Frier- 
son  in  the  property  of  the  Bethel  Hotel  Company,  did  not  depend 
alone  upon  the  dissolution  of  the  corporation,  but  resulted  also  from 
the  fact  that  he  was  the  sole  owner  of  all  its  capital  stock.  The  pro- 
position is,  that  if  one  person  owns  all  the  shares  of  stock  of  a  corpo- 
ration which  owes  no  debts,  he,  in  virtue  of  such  ownership,  becomes  the 
equitable  owner  of  all  its  property,  or,  at  least,  may  sell  and  dispose 
of  it  by  deed,  if  he  choose  to  do  so.  This  proposition  is  argued  by 
counsel  for  defendant  with  force  and  abilit}',  and  is  supported  by  some 
authorit}-.  It  has  found  favor  with  the  Supreme  Court  of  Maryland 
{Swift  V.  Smith,  65  Md.,  428,  433);  but  the  decision  of  that  learned 
Court  is  opposed  b}-  the  current  of  authority,  and  seems  to  us  to  over- 
look and  ignore  certain  principles  that  are  fundamental. 

A  corporation  and  its  shareholders  are  distinct  legal  entities.  In 
Keith.  V.  Clark,  4  Lea,  718,  this  Court  held  that,  notwithstanding  the 
State  owned  all  the  stock  in  the  Bank  of  Tennessee,  "the  bank  and 
the  State  are  entirely  different  legal  entities,"  and,  in  Lillard  v.  Porter, 
2  Head,  175,  it  was  said,  "  stockholders  are  totally  distinct  from  the  cor- 
poration." Important  consequences  result  from  this  rule.  The  share- 
holders are  neither  responsible  for  the  debts  nor  for  the  torts  of  the 
corporation.  In  the  absence  of  special  circumstances,  the  shareholders 
cannot  be  parties,  either  plaintiffs  or  defendants,  in  actions  respecting 
corporate  rights,  nor  have  they  an}'  title  or  direct  interest  in  the  prop- 
erty' of  the  corporation. 

"  Sliareholders,"  sa3's  Thompson,  "are  not  joint  tenants  or  in  any 
other  sense  co-owners  of  the  corporate  property,  either  before  or  after 
its  dissolution.  The  title  to  it  rests  exclusively  in  the  legal  entity 
called  the  corporation.  A  share  of  the  capital  stock  merely  gives  the 
right  to  partake,  according  to  the  amount  put  into  the  fund,  of  the 
surplus  profits  of  tlie  corporation,  and  ultimately,  on  the  dissolution  of 
it,  of  so  much  of  the  fund  thus  created  as  remains  unimpaired  and  is 
not  liable  for  debts  of  the  corporation."  Commentaries  on  the  Law  of 
Corporations,  Sec.  1071.  As  the  shareholders  have  no  direct  interest 
in  the  corporate  propertv,  they  cannot  convey  the  real  estate  of  the 
corporation,  though  all  join  in  the  deed. 

In  WlieelocTc  v.  Moxdton,  15  Vt.  519,  Redfield,  J.,  stated  the  reasons 
for  the  rule  in  his  usual  clear  and  accurate  style.  In  that  case,  Moul- 
ton  and  Hutchinson,  sole  proprietors  and  owners  of  all  the  stock  of  a 
corporation,  conveyed  its  real  estate,  in  mortgage,  to  secure  the  repay* 
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ment  of  money  borrowed  of  the  plaintiff,  Wheelock.  He  brought  suit 
to  enforce  his  mortgage.  Judge  Redfield  said  :  "  The  fact  that  the 
signers  of  this  deed  owned  the  whole  of  the  shares  will  make  no  differ- 
ence in  regard  to  the  necessity  of  a  vote  of  the  corporation,  in  order 
to  convey  the  land.  Tlie  title  to  the  land  was  in  the  corporation,  not 
in  the  individual  shareholders.  The  deed  of  one,  or  of  an}-  number  of 
the  stockholders,  will  not  affect  the  title  to  the  land.  The  share  owners 
are  not  tenants  in  common  of  the  land.  The}'  have  no  title  whatever 
to  any  of  the  property  of  the  corporation.  It  is  true  that  one  who 
owned  all  the  shares  miglit  control  the  corporation,  and  so  he  could  if 
he  owned  a  majority  of  tlie  shares  ;  but  he  could,  in  either  case,  do  it 
onl}'  b}'  a  vote  of  the  corporation,  at  a  meeting  held  in  strict  accord- 
ance with  the  statutes  of  the  corporation." 

And  in  Humphreys  v.  McKissick^  140  U.  S.  304,  Mr.  Justice  Field, 
discussing  the  same  question,  said  :  "The  property  of  a  corporation  is 
not  subject  to  the  control  of  individual  members,  whether  acting  sep- 
arately' or  jointly.  They  can  neither  incumber  nor  transfer  that  prop- 
erty', nor  authorize  others  to  do  so.  The  corporation  —  the  artificial 
being  created — holds  the  property,  and  alone  can  mortgage  or  trans- 
fer it,  and  the  corporation  acts  onh'  through  its  officers,  subject  to  the 
conditions  prescribed  by  law." 

A  very  instructive  case  on  this  question  is  Baldwin  v.  Canfield^  26 
Minn.,  43.  The  facts  of  that  case  were  very  similar  to  those  of  this 
case,  and  the  direct  question  now  under  consideration  was  passed  upon. 
Tlie  opinion  of  the  court  was  in  accord  with  the  cases  above  cited. 
See  also  Button  v.  Hoffman,  61  Wis.,  20. 

We  are  thus  led,  both  bv  reason  and  authority,  to  the  conclusion 
that  Lucius  Frierson,  as  sole  stockholder  of  the  Bethel  Hotel  Com- 
pany, had  no  title,  legal  or  equitable,  to  its  property.  The  title  to  the 
property  was  in  the  Bethel  Hotel  Company,  and  could  only  be  con- 
veyed by  it.  The  conveyance  of  its  real  estate  is  one  of  the  most 
solemn  acts  of  a  corporation,  and  it  can  only  be  done  in  pursuance  of 
a  vote  of  the  corporation,  and  by  deed  executed  in  the  form  and  mode 
prescribed  by  law.  Thompson's  Comment/aries  on  the  Law  of  Cor- 
porations, Sec.  5096.  At  common  law  a  corporation  could  not  exe- 
cute a  deed  to  realty  except  under  seal :  and  the  general  corporations 
Act  of  1875,  under  which  the  Bethel  Hotel  Company  was  organized, 
provides  that,  if  the  corporation  have  no  seal,  it  sliall  be  bound  by  the 
signature  of  its  name  by  a  duly  authorized  ofTicer. 

To  have  made  a  valid  conveyance  of  the  real  estate  of  the  company, 
it  was  necessary,  therefore,  that  the  deed  should  have  been  executed 
in  the  name  of  the  corporation,  under  seal,  if  it  had  one,  and,  if  not, 
its  name  should  have  been  signed  by  an  agent  duly  autliorized  by  its 
governing  agency,  its  board  of  directors.  Garrett  v.  Beh))ont  Land 
Co.^  94  Tenn.,  460.  As  we  have  seen,  nothing  of  this  kind  was  done. 
The  deed  to  defendant,  Webster,  was  executed  by  Lucius  Frierson,  in 
his  own  name  and  under  his  own  signature.  The  Bethel  Hotel  Com- 
pany, although  it  owned  the  property,  was  in  no  sense  a  party  to  it. 
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For  this  and  other  reasons  given,  the  deed  of  Lucius  Frierson,  convey- 
ing the  real  estate  of  the  Bethel  Hotel  Company  to  defendant,  W.  J. 
Webster,  was  void,  and  conveyed  to  him  no  title  or  interest  therein. 

We  have  assumed  as  a  fact,  in  the  preceding  discussion,  that  Lucius 
Frierson  was,  in  truth,  the  sole  owner  of  all  the  shares  of  stock  of  the 
Bethel  Hotel  Company  at  the  date  he  executed  the  deed  to  Webster. 
But  was  he  ? 

[Tlie  court  then  held  that  the  pledgees  of  the  stock  acquired  title 
thereto,  even  though  they  took  with  notice  of  a  by-law  of  the  company 
that  no  transfer  should  be  effectual  unless  made  on  the  books  of  the 
company.] 

BUTTON  V.   HOFFMAN.    . 

1884.    61  Wisconsin,  20. 

Appeal  from  the  Circuit  Court  for  Jackson  County. 

Replevin.  The  facts  sufficiently  appear  from  the  opinion.  The 
defendant  appealed  from  a  judgment  in  favor  of  the  plaintiff. 

C.  J.  Ainswortli  and  »S^.  U.  Pinney,  for  appellant. 

Carl  C,  Pope,  for  respondent. 

Orton,  J.  This  is  an  action  of  replevin  in  which  the  title  of  the 
plaintiff  to  the  property  was  put  in  issue  by  the  answer. 

In  his  instructions  to  the  jury  the  learned  judge  of  the  Circuit  Court 
said :  "  I  think  the  testimony  is  that  the  plaintiff  had  the  title  to  the 
property."  The  evidence  of  the  plaintiff's  title  was  that  the  property 
belonged  to  a  corporation  known  as  "  The  Hayden  &  Smith  Manufac- 
turing Company,"  and  that  he  purchased  and  became  the  sole  owner  of 
all  of  the  capital  stock  of  said  corporation.  As  the  plaintiii  in  his 
testimony  expressed  it,  "  I  bought  all  the  stock.  I  own  all  the  stock 
now.  I  became  the  absolute  owner  of  the  mill.  It  belonged  at  that 
time  to  the  company,  and  I  am  the  company."  There  was  no  other 
evidence  of  the  condition  of  the  corporation  at  the  time.  Is  this  suf- 
ficient evidence  of  the  plaintiff's  title  ?  We  think  not.  The  learned 
counsel  of  the  respondent  in  his  brief  says  :  "The  property  had  for- 
merly belonged  to  the  Hayden  &  Smith  Manufacturing  Company,  but 
the  respondent  had  purchased  and  become  the  owner  of  all  the  stock  of 
the  company,  and  thus  became  its  sole  owner." 

From  the  very  nature  of  a  private  business  corporation,  or  indeed  of 
any  corporation,  the  stockholders  are  not  the  private  and  joint  owners 
of  its  property.  The  corporation  is  the  real  though  artificial  person 
substituted  for  the  natural  persons  who  procured  its  creation  and  have 
pecuniary  interests  in  it,  in  which  all  its  property  is  vested,  and  by 
which  it  is  controlled,  managed,  and  disposed  of.  It  must  purchase, 
hold,  grant,  sell,  and  convey  the  corporate  property,  and  do  business, 
sue  and  be  sued,  plead  and  be  impleaded,  for  corporate  purposes,  by 
its  corporate  name.  The  corporation  must  do  its  business  in  a  certain 
way,  and  by  its  regularly  appointed  officers  and  agents,  whose  acts  are 
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those  of  the  corporation  onh'  as  they  are  within  the  powers  and  pur- 
poses of  the  corporation.  In  an  ordinary  copartnership  the  members 
of  it  act  as  natural  persons  and  as  agents  for  each  other,  and  with  un- 
limited liabilit3%  But  not  so  with  a  corporation  ;  its  members,  as  natural 
persons,  are  merged  in  the  corporate  identit}'.  Aug.  &  A.  Corp. 
§§  40,  46,  100,  591,  595.  A  share  of  the  capital  stock  of  a  corpora- 
tion is  defined  to  be  a  right  to  partake,  according  to  the  amount  sub- 
scribed, of  the  surplus  profits  obtained  from  the  use  and  disposal  of  the 
capital  stock  of  the  company-  to  those  purposes  for  which  the  companj' 
is  constituted.  Ang.  &  A.  Corp.  §  557.  The  corporation  is  the  trustee 
for  the  management  of  the  property,  and  the  stockholders  are  the  mere 
cestui  que  trusts.  Gray  v.  Portland  Bank,  3  Mass.  365  ;  Eidman  v. 
Boioman,  58  Ills.  444  ;  s.  c.  11  Am.  Rep.  90;  4  Am.  Corp.  Cas.  350. 
The  right  of  alienation  or  assignment  of  the  property  is  in  the  corpora- 
tion alone,  and  this  right  is  not  aflfected  b}^  making  the  stockholders  indi- 
vidually liable  for  the  corporate  debts.  Ang.  &  A.  Corp.  §  191  ;  Tope 
V.  Brandon,  2  Stew.  (Ala.)  401  ;  W/dticell  v.  Warner,  20  Vt.  444.  The 
property  of  the  corporation  is  the  mere  instrument  whereb}-  the  stock 
is  made  to  produce  the  profits,  which  are  the  dividends  to  be  declared 
from  time  to  time  by  corporate  authority  for  the  benefit  of  the  stock- 
holders, while  the  property  itself,  which  produces  them,  continues  to 
belong  to  the  corporation.  Bradley  v.  Jloldsworth,  3  M.  &  W.  422  ; 
Waltham  Bank  v.  Waltham,  10  Met.  334  ;  Tippets  v.  Walker,  4  Mass. 
595.  The  corporation  holds  its  property  only  for  the  purposes  for 
which  it  was  permitted  to  acquire  it,  and  even  the  corporation  cannot 
divert  it  from  such  use,  and  a  shareholder  has  no  legal  right  to  it,  or 
the  profits  arising  therefrom,  until  a  lawful  division  is  made  b}^  the 
directors  or  other  proper  officers  of  the  corporation,  or  by  judicial 
determination.  Aug.  &  A.  Corp.  §§  160,  190,  557;  Hyatt  \.  Allen, 
56  N.  Y.  553  ;  s.  c.  15  Am.  Rep.  449  ;  4  Am.  Corp.  Cas.  624.  A 
conveyance  of  all  the  capital  stock  to  a  purchaser  gives  to  such  pur- 
chaser only  an  equitable  interest  in  the  property'  to  carry  on  business 
under  the  act  of  incorporation  and  in  the  corporate  name,  and  the  cor- 
poration is  still  the  legal  owner  of  the  same.  Wilde  v.  Jenkins, 
4  Paige,  481.  A  legal  distribution  of  the  property  after  a  dissolution 
of  the  corporation  and  settlement  of  its  affairs  is  the  inception  of  any 
title  of  a  stockholder  to  it,  although  he  be  the  sole  stockholder. 
Ang.  &  A.  Corp.  §  779^/. 

These  general  principles  sufficiently  establish  the  doctrine  that  the 
owner  of  all  the  capital  stock  of  a  corporation  does  not  therefore  own 
its  property,  or  any  of  it,  and  does  not  himself  become  the  corporation, 
as  a  natural  person,  to  own  its  property  and  do  its  business  in  his  own 
name.  While  the  corporation  exists  he  is  a  mere  stockholder  of  it, 
and  nothing  else.  The  consequences  of  a  violation  of  these  prin- 
ciples would  be  that  the  stockholders  would  be  the  private  and  joint- 
owners  of  the  corporate  property,  and  they  could  assume  the  powers  of 
the  corporation,  and  supersede  its  functions  in  its  use  and  disposition 
for  their  own  benefit  without  personal  liability,  and  thus  destroy  the 
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corporation,  terminate  the  business  and  defraud  its  creditors.  The 
stoclvholders  would  be  the  owners  of  the  property,  and  at  the  same 
time  it  would  belong  to  the  corporation.  One  stockholder  owning  the 
whole  capital  stock  could  of  course  do  what  several  stockholders  could 
lawfully  do.  It  is  said  in  Wca  \.  Churchill,  33  N.  Y.  161,  "the 
interest  of  a  stockholder  is  of  a  collateral  nature,  and  is  not  the  interest 
of  an  owner  ;  "  and  in  Hyatt  v.  Allen,  supra,  that  "  a  shareholder  in  a 
corporation  has  no  legal  title  to  its  property  or  profits  until  a  division 
is  made."  In  Winona,  <Sbc.  B.  Co.  v.  St.  F.,  &c.  R.  Co.,  23  Minn. 
359,  it  is  'held  that  the  corporation  is  still  the  absolute  owner,  and 
vested  with  the  legal  title  of  the  property,  and  the  real  jmrt}-  in  interest, 
although  another  part}^  has  become  the  owner  of  the  sole  beneficial 
interest  in  its  rights,  property  and  immunities.  In  Baldvdn  v.  Can- 
field,  26  Minn.  43,  it  was  held  that  the  sole  owner  of  the  stock  did  not 
own  the  land  of  the  corporation  so  as  to  convey  the  same.  In  Bartlett 
V.  Brickett,  14  Allen,  62,  an  action  of  replevin  was  brought  b}'  A.,  B. 
and  C,  as  the  "Trustees  of  the  Ministerial  Fund  in  the  North  Parish 
in  Haverhill,"  which  was  the  corporate  name.  In  portions  of  the  writ 
the  plaintiffs  were  referred  to  as  "the  said  trustees"  and  "  the  said 
plaintiffs."  In  the  bond,  "A.,  B.  and  C. ,  trustees  as  aforesaid," 
became  bound,  and  the  officer  in  his  return,  certified  that  he  had  taken 
a  bond  "  from  the  within-named  A.,  B.  and  C,"  and  the  property 
was  receipted  hy  "A.,  B.  and  C,  plaintiffs."  It  was  held  that  the 
action  was  not  by  the  corporation,  as  it  should  have  been,  and  judg- 
ment was  rendered  for  the  defendant.  It  is  said  in  Yan  Allen  v. 
Assessors,  3  Wall.  584,  "  the  corporation  is  the  legal  owner  of  all  the 
property  of  the  bank,  both  real  and  personal."  In  Wilde  \.  Jenkins, 
supra,  where  a  copartnership  bought  all  the  property  and  effects, 
together  with  the  franchises  of  a  corporation,  and  elected  themselves 
trustees  of  the  corporation,  it  was  held  that  the  corporation  was  not 
dissolved,  and  that  the  legal  title  to  the  real  and  personal  property 
was  still  in  the  corporation  for  their  benefit.  In  Mickles  v.  R.  C. 
Bank,  11  Paige,  118,  it  was  held  that  although  a  corporation  was 
deemed  to  have  surrendered  its  charter  for  non-user,  it  was  not  dis- 
solved, and  would  not  be  until  its  dissolution  was  judicially  declared, 
and  that  until  then  its  property  could  be  taken  and  sold  by  its  judg- 
ment creditors.  In  Bennett  v.  Am.  Art  Union,  5  Sandf.  614,  it  was 
held  that  "  as  a  general  rule,  the  whole  title,  legal  and  equitable  (to  its 
property),  is  vested  in  the  corporation  itself,"  and  that  the  individual 
members  have  no  other  or  greater  interest  in  it  than  is  expressly  given 
to  them  by  the  charter,  and  the  prayer  of  the  complainant  as  a  share- 
holder in  the  Art  Union,  for  an  injunction  against  a  certain  disposition 
of  its  property  was  denied,  because  he  had  no  interest  in  it.  See  also 
Goodwin  V.  Hardy,  bl  Me.  143. 

It  is  true  that  none  of  the  above  cases  are  precisely  parallel  with  the 
present  case  in  facts,  but  they  are  sufficiently  analogous  to  be  authority 
upon  the  principle  that  the  plaintiff,  as  the  sole  stockholder  of  the  cor- 
poration, is  not  the  legal  owner  of  its  property.     He  may  have  an 


94  FAIRFIELD  COUNTY  TURNPIKE   CO.    V.    THORP. 

equitable  interest  in  it,  but  in  this  action  he  must  show  a  legal  title  to 
the  property  in  himself  in  order  to  recover,  and  he  has  shown  that 
such  title  is  in  another  person.  Timp  v.  Dockham,  32  Wis.  146 ; 
Sensenbrenner  v.  Mathews,  48  Wis.  250 ;  s.  c.  33  Am.  Rep.  809.  In 
analogy  to  the  above  principle  it  was  held  in  3furphy  v.  Hanrahcm,  50 
Wis.  485,  that  the  sole  heirs  of  an  estate  did  not  have  such  a  legal 
title  to  a  promissory  note  given  to  their  father  as  would  entitle  them  to 
sue  the  maker  upon  it,  because  the  title  to  it  was  in  the  administrator, 
and  they  could  obtain  the  title  only  by  administration  and  distribution 
according  to  law.  The  heirs  in  that  case  certainly  had  as  much  equi- 
table interest  in  that  note  as  this  plaintiff  has  in  the  property  in  con- 
troversy. The  want  of  title  to  the  property  being  fatal  to  the  plaintiffs 
recovery  in  the  action  between  the  present  parties,  other  alleged  errors 
will  not  be  considered. 

By  the  Court.     The  judgment  of  the  Circuit  Court  is  reversed,  and 

the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded 
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1839.     13  Conn.  173.1 

Assumpsit  on  stock  subscription.  Defendant  offered  to  prove  an 
admission  made  b}'  one  Hickok,  a  stockholder  in  the  plaintiff  corpo- 
ration. The  evidence  was  excluded.  Verdict  for  plaintiff.  Motion 
for  a  new  trial. 

Dutton,  for  defendant. 

Bissell  and  Booth,  for  plaintiff. 

Williams,  C.  J.  ...  It  is  claimed,  that  IlicJcoh  being  a  stockholder 
in  the  company,  his  declarations  are  admissible  as  the  confessions  of  a 
part3\  That  the  confessions  of  the  part}'  on  the  record  may  be  given 
in  evidence,  is  certainly'  true.  Testimon}*  of  this  kind  proceeds  upon 
the  ground  that  it  is  not  to  be  presumed  that  persons  will  admit  an3'thing 
against  their  interests.  There  are  cases,  however,  where  the  party  on 
the  record  has  really  no  interest,  or  at  most  a  mere  nominal  interest ; 
as  where  a  person  has  assigned  a  note  without  recourse  ;  where  a 
partnership  is  dissolved,  and  one  is  to  discliarge  the  debts,  &c. ;  in 
which  cases,  this  evidence  is  admitted,  but  with  reluctance.  In  New- 
York  it  has  been  held,  that  the  admissions  of  partners  after  a  dissolu- 
tion, cannot  be  given  in  evidence  against  a  co-partner,  except  to  pre- 
vent the  operation  of  the  statute  of  limitations.  Hophins  v.  Bankj 
7  Cow.  650,  653  ;  Gleanon  &,  al.  v.  Clark,  adnu-.  9  Cow.  57  ;  Ilackley  v. 
Patrick  &  al.  3  Johns.  Rep.  536.  We  have  adhered  to  the  English  rule 
m  admitting  the  evidence,  although  in  certain  cases  holding  that  it  was 
entitled  to  no  weight.  Coit  v.  Tracy,  9  Conn.  Rep.  1,  8  Conn. 
Rep.  268,  277.     It  becomes  important  to  inquire,  in  this  case,  whether 

1  Statomont  al)riil;,'c(l.  Arguments  omitted.  Ouly  so  much  of  the  opiuion  is 
given  as  rolatcft  to  one  puiut. — Ei>. 
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Hlckoh  is  a  parU-  upon  the  record.  It  he  is,  then  any  single  share- 
holder in  a  bank  of  any  amount  of  capital  is  a  party  to  an}'  suit  brought 
by  the  bank,  and  his  declarations  are  admissible.  Whatever  may  be 
said  as  to  the  shareholders  in  corporations  being  parties  in  fact  or 
parties  in  interest,  it  is  certain  they  are  not  parlies  upon  the  record. 
The  record  speaks  only  of  the  artificial,  intangible,  being  created  by 
the  act  of  incorporation.  In  corporations  of  this  character,  it  speaks  of 
and  knows  no  individual.  There  are  cases,  however,  in  which  courts 
have  drawn  aside  the  veil  and  looked  at  the  character  of  the  individual 
corporators  ;  particularly  when  the  question  arises  as  to  the  jurisdic- 
tion of  the  court.  This  has  been  done  by  the  supreme  court  of  the 
United  States  the  better  to  carry  into  effect  the  spirit  of  the  constitu- 
tion, giving  the  courts  of  the  United  States  jurisdiction  in  suits  between 
inhabitants.  Bank  of  the  United  States  v.  Deoeaux,  5  Cranch,  91,  2. 
But  this  is  confined  to  the  question  of  jurisdiction,  and  has  never  been 
extended  further.  Bank  of  Augusta  v.  Earle,  13  Pet.  586.  So,  too, 
this  court  has  holden,  that  a  judge  shall  not  sit  who  is  within  the  pro- 
hibited degrees  of  relationship  to  a  member  of  a  corporation  ;  and  this 
to  carry  into  effect  the  spirit  of  the  act  and  to  prevent  any  suspicion  of 
partiality.  These  cases,  however,  rather  form  exceptions  to  the  rule 
than  create  a  new  one.  We  see  nothing  in  the  case  before  us  which 
ought  to  induce  the  court  to  extend  the  rule  of  law  beyond  its  letter. 
On  the  other  hand,  there  are  strong  objections  to  this  evidence.  The 
first  results  from  the  nature  of  the  evidence  itself.  For  although  the 
declarations  of  the  part}-  in  interest  against  his  interest,  if  fairly  repre- 
sented, are  strong  evidence  against  him  ;  yet  there  is  so  much  suspicion 
often  attached  to  it  from  the  misapprehension  of  the  hearer  and  the 
treachery  of  memory  in  the  reporter,  to  say  nothing  of  the  danger 
arising  from  a  prejudiced  mind,  that  it  is  often  to  be  received  with  many 
grains  of  allowance.  In  cases  of  this  kind  the  interest  is  frequently  so 
minute  as  to  create  no  presumption,  or  a  veiy  slight  one,  that  the  per- 
son would  not  make  such  a  declaration  because  against  his  interest. 
On  the  contrary,  many  circumstances  too  minute  for  explanation, 
might  lead  to  a  bias  much  stronger  than  such  pecuniaiy  interest. 
Every  day's  experience  will  shew  us  that  the  prejudices  and  alienations 
which  arise  in  the  intercourse  of  business,  entirely  overpower  the  slight 
interest  of  small  shareholders  ;  and  although  this  would  be  no  reason 
for  excluding  evidence  clearly  admissible,  yet  it  may  be  proper,  in 
considering  whether  evidence  excluded  by  the  letter  of  the  rule  is 
within  its  spirit.  Besides,  the  knowledge  of  individual  stockholders  is 
generally  so  limited  as  to  make  it  of  no  importance. 

It  is  said,  however,  that  all  these  are  proper  considerations  for  the 
jury  to  weigh.  But  when  we  consider  the  surprise  upon  the  real  party 
from  testimony  of  this  kind  from  unexpected  quarters,  which  must  fre- 
quently happen,  and  the  embarrassments  occasioned  thereby,  the  mul- 
titude of  collateral  inquiries  which  might  often  arise  in  investigating 
the  real  connexion  of  the  persons   whose   admissions  are  offered  in 
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evidence,  and  the  delay  attending  such  inquiries,  it  seems  to  us  that 
such  evidence  would  more  often  mislead  than  guide  to  truth.  It  seems 
to  be  supposed,  that  because  the  individual  stockholder  cannot  be  com- 
pelled to  testify,  his  declai'ations  therefore  are  admissible  ;  but  it  does 
not  follow  that  the  declarations  of  any  person  who  cannot  be  compelled 
to  testify-  on  account  of  his  interest  are  admissible  as  evidence.  Take 
the  case  of  bail,  of  a  feme  covert,  of  a  person  who,  by  his  answer, 
might  subject  himself  to  a  penalty  or  a  debt ;  their  declarations  are 
not  admissible  as  a  matter  of  course.  In  such  cases,  perhaps  a  court 
of  chancery,  upon  proper  application,  might  compel  a  disclosure.  Then 
there  would  be  no  surprise ;  and  such  terms  might  be  imposed  as  would 
render  it  safe.  We  know  that  in  England  it  has  been  decided  by  the 
court  of  King^s  Bench^  that  the  admissions  of  a  rated  parishioner  may 
be  evidence  in  a  suit  by  the  inhabitants  of  the  parish.  It  seems  to 
have  been  thus  first  decided  upon  the  ground  that  it  was  in  fact  a  suit 
against  the  inhabitants  themselves.  The  King  v.  Inhabitants  of 
Ilardwick^  11  East,  578,  586.  There  the  suit  is,  in  name  as  well  as 
in  fact,  against  the  inhabitants  ;  and  the  property  of  the  individuals  is 
liable  to  be  taken  in  execution.  McLoud  v.  Selby,  10  Conn.  Rep,  395. 
And  ill  a  case  but  two  years  before,  Lord  Ellenhorough  held,  that  in  an 
action  b^^  a  corporation,  what  an}'  individual  said  [referring  to  individ- 
ual corporators]  could  not  be  given  in  evidence,  although  he  did  not 
extend  the  rule  to  the  declarations  of  a  public  officer  of  the  corporation. 
The  Mayor  of  London  v,  Long^  1  Campb.  22.  Before  either  of  these 
cases,  our  superior  court  had  decided  that  the  declarations  of  an  indi- 
vidual member  of  a  corporation,  even  although  he  was  an  officer  in  it, 
could  not  be  given  in  evidence.  Hartford  Bank  v.  Hart,  3  Da}-,  494. 
That  decision  has  ever  since  been  acquiesced  in  ;  and  it  is  by  the 
supreme  court  of  New  York  favourably  contrasted  with  the  English 
decisions.  Osgood  \.  Manhattan  Bank,  3  Cowen,  623,  And  upon  a 
careful  review,  we  are  not  disposed  to  question  the  propriety  of  what 
has  long  been  considered  our  settled  practice.  In  the  state  of  Maine, 
too,  a  similar  decision  has  been  made.  Polleys  v.  Ocean  Insurance 
Company,  2  Shep.  141. 

2^ew  trial  not  to  be  granted. 
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1890.     121  New  York,  582.1 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
In  the  first  judicial  department,  entered  upon  an  order  made  November  7, 
1889,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  trial  court,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  by  the  attorne3'-general  to  have  the  de- 
fendant "dissolved,  its  charter  vacated  and  its  corporate  existence 
annulled." 

The  complaint  alleged,  and  it  was  found,  that  defendant  is  a  corpora- 
tion organized  under  the  General  Manufacturing  Act ;  that  it,  together 
with  other  corporations  engaged  in  the  business  of  sugar  refining,  in 
violation  of  law  and  in  abuse  of  its  powers,  became  a  party  to  and  car- 
ried out  a  certain  agreement.  Some  of  the  material  features  of  this 
agreement  are,  in  substance,  as  follows  : 

All  the  shares  of  the  capital  stock  of  all  the  corporations  shall  be 
transferred  to  a  board  consisting  of  eleven  persons. 

In  lieu  of  the  capital  stock  of  each  corporation,  certificates  not 
ixceeding  §50,000,000  shall  be  issued  by  the  board,  and  allotted  in 
certain  proportions  to  the  respective  corporations.  15  per  cent  of  the 
certificates  thus  allotted  to  each  corporation  shall  be  left  with  the  board  ; 
the  remaining  85  per  cent  shall  be  divided  among  the  former  stock- 
holders in  proportion  to  the  amount  of  stock  formerl}-  owned  by  each. 

The  board  of  eleven  persons,  holding  all  the  stock  of  all  the  corpora- 
tions, may  transfer  shares  to  persons  whom  it  may  desire  should  be 
constituted  directors  of  such  corporations. 

The  several  corporations  shall  maintain  their  separate  organizations, 
and  each  shall  carr}'  on  and  conduct  its  own  business. 

Thfc  profits  arising  from  the  business  of  each  corporation  shall  be 
paid  over  b}'  it  to  the  board  hereby-  created,  and  the  aggregate  of  said 
profits,  or  such  amount  as  may  be  designated  for  dividends,  shall  be 
proportionatel}'  distributed  by  said  board,  at  such  times  as  it  may  de- 
termine, to  the  holders  of  the  certificates  issued  by  said  board  for  capital 
stock. 

No  action  shall  be  taken  by  the  board  which  shall  create  liability  by 
\t  or  by  its  members. 

The  certificates  retained  b}-  the  board  (15  percent  of  the  entire  issue) 
shall  be  subject  to  be  disposed  of  by  the  board  either  for  the  acquisition 
of  other  refineries  to  become  parties  to  this  agreement,  payment  for 
additional  capacitv,  or  by  appropriations  to  the  several  refineries. 

The  funds  necessarj-  to  enable  the  board  to  make  the  payments  herein 
provided  to  be  made  by  it  may  be  raised  b}-  mortgage  to  be  made  by 

^  Statement  abridged.    Arguments  and  portions  of  opinion  omitted.  —  En, 
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the  corporations,  or  either,  an}-,  or  all  of  them,  on  their  property-,  and 
by  such  other  means  as  shall  be  satisfactory  to  such  board. 

Vacancies  in  the  board  by  expiration  of  office  shall  be  filled  at  an 
annual  meeting  of  the  holders  of  certificates,  at  which  said  holders  shall 
vote  according  to  the  number  of  shares  for  which  they  hold  certificates. 

Other  facts  material  to  the  decision  are  stated  in  the  opinios. 

James  C.  Carter,  and  John  E.  Parsons^  for  appellant. 

Charles  F.  Tabor,  Attorney  General,  and  Eager  A.  Pryor,  for 
respondent. 

Finch,  J.  The  judgment  sought  against  the  defendant  is  one  of 
corporate  death.  The  State,  which  created,  asks  us  to  destroy- ;  and  the 
penalty  invoked  represents  the  extreme  rigor  of  the  law.  Its  infliction 
must  rest  upon  grave  cause,  and  be  warranted  by  material  misconduct. 
The  life  of  a  corporation  is  indeed  less  than  that  of  the  humblest  citizen, 
and  3'et  it  envelops  great  accumulations  of  property,  moves  and  carries 
in  large  volume  the  business  and  enterprise  of  the  people,  and  may  not 
be  destroyed  without  clear  and  abundant  reason.  That  would  be  true 
even  if  the  legislature  should  debate  the  destruction  of  the  corporate 
life  b}'  a  repeal  of  the  corporate  charter ;  but  is  be3ond  dispute  where 
the  State  summons  the  offender  before  its  judicial  tribunals,  and  sub- 
mits its  complaint  to  their  judgment  and  review.  B}'  that  process  it 
assumes  the  burden  of  establishing  the  charges  which  it  has  made,  and 
must  show  us  warrant  in  the  facts  for  the  relief  which  it  seeks. 

Two  questions,  therefore,  open  before  us :  first,  has  the  defendant 
corporation  exceeded  or  abused  its  powers,  and,  second,  does  that  excess 
or  abuse  threaten  or  harm  the  public  welfare. 

The  first  question  requires  us  to  ascertain  what  the  defendant  corpo- 
ration has  done  in  violation  of  its  dut}',  or  omitted  to  do  in  perform- 
ance of  its  duty.  We  find  disclosed  by  the  proof  that  it  has  become 
an  integral  part  and  constituent  element  of  a  combination  which  pos- 
sessee;  over  it  an  absolute  control,  which  has  absorbed  most  of  its 
corporate  functions,  and  dictates  the  extent  and  manner  and  terms  of 
its  entire  business  activity.  Into  that  combination,  which  drew  into  its 
control  sixteen  other  corporations  engaged  in  the  refining  of  sugar,  the 
defendant  has  gone,  in  some  manner  and  by  some  process,  for  as  an 
unquestionable  truth  we  find  it  there.  All  its  stock  has  been  transferred 
to  the  central  association  of  eleven  individuals  denominated  a  "  Board;" 
in  exchange  it  has  taken  and  distributed  to  its  own  stockholders  certifi- 
cates of  the  board  carrying  a  proportionate  interest  in  what  it  describes 
as  its  capital  stock ;  the  new  directors  of  the  defendant  corporation 
Lave  been  chosen  b}'  the  board,  made  eligible  by  its  gift  of  single  shares, 
and  liable  to  removal  under  the  terms  of  their  appointment  at  any 
moment  of  independent  action.  It  has  lost  the  power  to  make  a  divi- 
dend, and  is  compelled  to  pay  over  its  net  earnings  to  the  master  whose 
eervant  it  has  become.  Under  the  orders  of  that  master  it  has  ceased 
to  refine  sugar,  and  by  so  much,  has  lessened  the  supply  upon  the 
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market.  It  cannot  stir  unless  the  master  approves,  and  yet  is  entitled 
to  receive  from  the  earnings  of  the  other  refineries,  massed  as  profits  in 
the  treasury  of  the  board,  its  proportionate  share  for  division  among  its 
own  stockholders  holding  the  substituted  certificates.  In  return  for 
this  advantage  it  has  become  liable  to  be  mortgaged,  not  for  its  own 
corporate  benefit  alone,  but  to  supply  with  funds  the  controlling  board 
when  reaching  out  for  other  and  coveted  refineries.  No  one  can  look  these 
facts  fairly  in  the  face  without  being  compelled  to  saj'  that  the  defendant 
is  in  the  combination  and  in  to  stay.  Indeed,  so  much  is  with  great  frank- 
ness admitted  on  the  part  of  the  appellant.  Its  counsel  concedes  that 
the  stock  was  transferred  "  to  the  board  mentioned  in  the  agreement 
and  on  the  terms  and  for  the  purposes  mentioned  in  the  agreement ; 
and  that  this  action  effectually  lodged  the  control  of  the  defendant 
company,  so  far  as  such  control  can  be  secured  by  the  voting  power, 
in  that  board." 

But  that  truth  does  not  alone  solve  the  problem  presented.  We  are 
3-et  to  ascertain  whether  the  corporation  became  the  subordinate  and 
servant  of  the  board  by  its  own  vojimtar^i^^^ion,  or  the  will  and  power 
of  others  than  itself;  Dv  lorce  ot  a  contract  to  which  it  was  in  reality  a 
party,  or  as  tiie  sunple  consequence  of  a  change  of  owners  ;  by  its  fault 
or  its  misfortune  ;  b}-  a  sale  or  by  a  trust.  For,  if  it  has  done  nothing, 
if  what  has  happened,  and  all  that  has  happened,  is  ascertained  to  be 
that  the  stockholders  of  the  defendant,  one  or  many,  sold  absolutely  to 
the  eleven  men  who  constituted  the  board  their  entire  stock,  and  the 
latter,  by  force  of  their  proprietorship  and  as  owners,  have  merel}'  chosen 
directors  in  their  own  interest,  and  are  only  managing  their  property 
in  their  own  wa}-  as  any  absolute  owners  may  ;  if  that  is  the  truth,  and 
the  entire  and  exact  truth,  it  is  difficult  to  see  wherein  the  corporation 
Las  sinned,  or  what  it  has  done  beyond  merely  omitting  for  a  time  to 
carry  on  its  business.  That  is  the  theory  upon  which  the  appellant 
stands,  and  which  it  submits  to  our  examination. 

On  the  other  hand  it  is  contended  that  there  never  was  a  sale,  but  a 
trust  constituted  by  mutual  agreement ;  that  they  who  agreed  were  the 
whole  body  of  stockholders  in  each  corporation  necessarily  representing 
and  binding  the  corporation  itself ;  that  they  transferred  their  shares  to 
the  board  upon  the  trusts  declared  in  the  deed  ;  that  the  certificates 
issued  by  the  board  were  the  formal  declaration  of  the  trust ;  that  the 
corporate  stockholders  parted  with  the  legal  title  of  their  stock  to  the 
chosen  trustees  with  the  power  to  vote  upon  it,  but  retained,  neverthe- 
less, its  beneficial  ownership  through  the  operation  of  the  certificates  ; 
and  so  the  corporations  entered  into  a  partnership  with  each  other 
vesting  the  partnership  power  in  a  board  of  control. 

I  have  brought  these  two  theories  face  to  face  where  they  may  con- 
front each  other,  because,  when  a  choice  is  made  between  them,  we 
have  gone  a  long  distance  towards  the  end  of  the  controversy. 

[The  learned  Judge  /le/d,  that  the  transaction  was  not  a  sale,  bat  a 
trust  constituted  by  mutual  agreement.] 
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The  combination,  therefore,  framed  by  the  deed  was  a  trust,  and,  if 
created  by  the  corporations,  or  in  any  respect  the  consequence  or  product 
of  their  action,  some  inevitable  results  would  be  certain  to  follow.  But 
here  we  encounter  the  stronghold  of  the  appellant's  argument  which  is, 
that  if  the  corporations  are  in  some  manner  in  the  combination,  they 
are  there  solely  as  the  result  of  a  contract  other  than  their  own  ;  are 
there  without  corporate  action  on  their  part ;  and  so  are  sufferers  and 
not  sinners.  The  reasoning  leading  to  that  result  is  so  severely  technical 
as  to  have  suggested  a  justification  almost  reminding  one  of  an  apology. 
We  are  called  upon  to  sever  the  corporation,  the  abstract  legal  entity, 
from  the  living  and  acting  corporators ;  as  it  were,  to  separate  in  our 
thought  the  soul  from  the  body,  and  admitting  the  sins  of  the  latter  to 
adjudge  that  the  former  remains  pure.  Let  us  first  recall  the  facts  in  the 
order  of  their  occurrence. 

[The  learned  Judge  here  recapitulated  the  facts  ;  which  were,  in  sub- 
stance, that  the  stockholders  unanimously  directed  the  secretary  to  sign 
the  agreement  in  behalf  of  the  corporation  ;  that  he  accordingly  did  so 
sign ;  that  a  subsequent  vote  to  revoke  this  action  was  ineffective;  that, 
at  a  later  date,  the  stockholders  voted  to  sell  all  the  stock  to  John  E. 
Searles,  Jr.,  for  $325,000 ;  that  the  stock  was  so  conveyed  to  Searles; 
and  that  Searles  thereafter  conveyed  all  the  stock  to  the  board  of  eleven 
persons  receiving  therefor  certificates  for  1700,000,  deducting  the  15 
per  cent  retained  by  the  board.     The  opinion  then  proceeds  :] 

What  Searles  did  with  the  certificates,  we  do  not  know,  nor  is  it  im- 
portant to  ascertain.  We  do  know  that  new  directors  were  chosen  hj  the 
vote  of  the  board  ;  that  Searles  became  President  of  the  corporation  ; 
that  its  share  of  the  regular  dividend  has  been  allotted  to  it  for  its 
certificate  holders,  and  that  it  has  wholly  ceased  to  refine  sugar.  And 
thus  its  baptism  in  the  pool  of  the  board  became  complete  and  final. 

And  yet  it  is  argued  that  the  corporation,  the  legal  entit}',  has  done 
nothing  ;  that  Searles  was  guilty,  but  the  corporate  robe  that  enveloped 
him  was  innocent,  and  so  he  must  be  left  to  wear  it  undisturbed ;  that 
while  all  that  was  human  and  could  act  had  sinned,  yet  the  impalpable 
entity  had  not  acted  at  all  and  must  go  free.  I  believe  that  the  history 
of  what  occurred,  as  I  have  already'  described  it,  furnishes  a  sufficient 
answer,  assuming  that  stockholders  and  trustees  acting  together  can  do 
a  corporate  act  at  all.  There  to^fs  corporate  action  in  making  the  com- 
bination agreement  which  bound  the  defendant.  The  revocation  of  an 
executed  authority  left  the  contract  standing.  The  corporation  thus 
helped  to  make  the  trust  and  became  an  element  of  it.  If  there  was 
anything  imperfect  in  its  action,  the  new  stockholder  and  his  associates 
waived  the  imperfection  b}^  acting  upon  the  agreement  of  the  corpora- 
tion, and  so  confirming  it  in  all  particulars. 

But  the  assumption  underlying  the  view  I  have  expressed  is  itself 
contested,  and  a  proposition  asserted  which  denies  the  possibility  of  any 
corporate  action,  except  b}-  the  trustees  or  directors  acting  formally 
M  such ;    a  proposition  which,  if  sound,  dominates  the  whole  field 
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of  controversy,  and,  establishing  that  there  has  been  no  corporate 
action  at  all,  effectually  shuts  out  every  question  of  illegality  or  public 
injury.  1  cannot  admit  that  proposition.  I  think  there  may  be  actual 
corporate  conduct  vvliich  is  not  formal  corporate  action  ;  and  where  that 
conduct  is  directed  or  produced  by  the  whole  body,  both  of  officers  and 
stockholders,  by  every  living  instrumentality  which  can  possess  and 
wield  the  corporate  franchise,  that  conduct  is  of  a  corporate  character, 
and  if  illegal  and  injurious  may  deserve  and  receive  the  penalty  of 
dissolution.  There  always  is,  and  there  always  must  be,  corporate 
conduct  without  formal  corporate  action  where  the  thing  challenged  is 
an  omission  to  act  at  all.  A  corporation  organized  in  the  public  inter- 
est, with  a  view  to  the  public  welfare,  and  in  the  expectation  of  benefit 
to  the  community,  which  is  the  motive  of  the  State's  grant,  may  accept 
the  franchise  and  hold  it  in  sullen  silence,  doing  nothing,  resolving 
nothing,  furnishing  no  formal  corporate  action  upon  which  the  State 
can  put  its  finger  and  say,  this  the  corporation  has  done  bj-  the  agency 
through  which  it  is  authorized  to  act.  That  is  corporate  conduct  which 
the  State  may  question  and  punish  without  searching  for  a  formal  cor- 
porate act.  The  directors  of  a  corporation,  its  authorized  and  active  i 
agency,  may  see  the  stockholders  perverting  its  normal  purposes  by| 
handing  it  over,  bound  and  helpless,  to  an  irresponsible  and  foreign 
authorit}',  and  omit  all  action  which  they  ought  to  take,  offer  no  resist- 
ance, make  no  protest,  but  silently  acquiesce  as  directors  in  the  wrong 
which  as  stockholders  they  have  themselves  helped  to  commit.  That 
again  is  corporate  conduct,  though  there  be  an  utter  absence  of  direc- 
tors' resolutions.  Is  it  asked  what  the}'  could  have  done  to  prevent  the 
organization  of  the  trust ;  how  they  were  negligent  and  unfaithful  as 
corporate  officers  by  their  omission  to  act ;  what  good  a  mere  protest  or 
objection  would  have  accomplished  ;  what  effective  form  their  resistance 
could  have  assumed  ?  The  answer  is  that  they  could  have  refused  to 
recognize  the  ille2:al  trust  transfer  of  the  stock  :  thev  could  have  de- 
clined  to  register  the  new  ownership  upon  tlieir  stock-books  ;  they  could 
have  said,  and  acted  upon  their  words,  that  the  original  stockholders 
remained  not  only  the  beneficial,  but  the  legal  owners  of  the  stock ; 
and,  if  the  board  trustees  appealed  to  the  law,  the  resisting  directors 
could  challenge  the  legality  of  the  transfer  as  moulded  by  the  combina- 
tion agreement,  and  might  have  defeated  the  trust  and  shattered  it  at 
the  outset  of  its  career.  So  much  they  could  have  done  as  corporate 
officers ;  so  much  it  was  their  duty  to  have  done  as  representatives  of 
the  corporation  ;  and  when,  beyond  that  corporate  neglect,  they  recog- 
nized the  validitj'  of  the  stock  transfers  in  trust,  put  the  new  and  un- 
lawful ownership  upon  their  books,  and  accepted  its  votes  in  the  choice 
of  new  directors  who  were  to  throttle  the  independence  of  the  corpora- 
tion and  chain  it  to  the  will  of  the  trust,  I  think  we  must  shut  our  eyes 
in  wilful  blindness  if  we  fail  to  see  both  corporate  neglect  and  corporate 
action. 
It  is  true,  as  we  are  reminded,  that  the  statute  confers  upon  trustees 
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and  directors  general  autborit}'  to  manage  the  stock,  propert}',  and  con- 
cerns of  manufacturing  corporations  ;  and  equally  true  that,  as  a  genera? 
rule  and  as  between  the  companies  and  those  with  whom  the}-  deal,  the 
corporate  action  must  be  manifested  through  and  by  the  directors  ;  but 
other  statutes  indicate  with  equal  plainness  that  there  are  corporate  acts 
which  the  trustees  cannot  perform,  and  which  affect  and  bind  the  corpo- 
ration only  upon  the  condition  that  they  proceed  from  the  stockholders, 
or  from  them  and  the  trustees  acting  together.  In  increasing  or  dimin- 
I  ishing  the  capital  stock,  the  corporate  act  is  wholly  that  of  the  corpora- 
]  tors,  and  in  consolidating  two  or  more  companies  into  one,  there  must 
;  be  the  joint  action  of  both  trustees  and  stockholders.  The  trust  of  the 
]  refineries,  in  substance  and  effect,  approached  ver}-  near  to  these  two 
corporate  acts,  so  far  as  the  resultant  consequences  affected  the  corpo- 
rators acting.  The  trust  stipulations  practically'  doubled  their  corporate 
stock  through  the  agency  of  the  certificates  issued,  and  tlie  combination 
in  its  result  is  largely  the  equivalent  of  a  substantial  consolidation.  If 
these  things  had  been  done  lawfulk,  the}-  would  have  been  accomplished 
b}'  the  united  action  of  trustees  and  corporators,  and  beyond  any  question 
would  have  been  corporate  acts.  Having  been  done  unlawfully,  but  by 
the  same  united  agenc}-  aiming  at  similar  results,  they  must  still  consti- 
tute corporate  conduct,  unless  the  bare  fact  of  their  illegalit}'  takes  away 
their  corporate  character.  To  sa}-  tliat,  would  disarm  the  State  in  every 
case  of  misuse  or  abuse  of  chartered  powers. 

The  abstract  idea  of  a  corporation,  the  legal  entity,  the  impalpable 
and  intangible  creation  of  human  thought  is  itself  a  fiction,  and  has  been 
appropriately  described  as  a  figure  of  speech.  It  serves  very  well  to 
designate  in  our  minds  the  collective  action  and  agency  of  many  indi- 
viduals as  permitted  by  the  law ;  and  the  substantial  inquiry  always  is 
what  in  a  given  case  has  been  that  collective  action  and  agenc}-.  As  be- 
tweentIi£-Cim)oration  and  those  with  whom  it  deals,  the  manner  of  its 


exercise  usually  is  material,  but  as  between  it  and  the  State,  the  substan- 
tial inquiry  is  only  what  that  collective  action  and  agency  has  done,  what 
it  has,  in  fact,  accomplished,  what  is  seen  to  be  its  effective  work,  what 
has  been  its  conduct.  It  ought  not  to  be  otherwise.  The  State  gave 
the  franchise,  the  charter,  not  to  the  impalpable,  intangible,  and  almost 
nebulous  fiction  of  our  thought,  but  to  the  corporators,  the  individuals, 
the  acting  and  living  men,  to  be  used  by  them,  to  redound  to  their  benefit, 
to  strengthen  their  hand,  and  add  energy  to  their  capital.  If  it  is  taken 
away,  it  is  taken  from  them  as  individuals  and  corporators,  and  the  legal 
fiction  disappears.  The  benefit  is  theirs,  the  punishment  is  theirs,  and 
both  must  attend  and  depend  upon  their  conduct ;  and  when  they  all 
act,  collectively,  as  an  aggregate  body,  without  the  least  exception,  and 
BO  acting,  reach  results  and  accomplish  purposes  clearly  corporate  in 
their  character,  and  affecting  the  vitality,  the  independence,  the  utilit}-, 
of  the  corporation  itself,  we  cannot  hesitate  to  conclude  that  there  has 
been  corporate  conduct  which  the  State  may  review,  and  not  be  defeated 
by  the  assumed  innocence  of  a  convenient  fiction.     As  was  said  ia 
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People  ex  ret.  v.  K.  &  M.  T.  R.  Co.  (23  Wend.  193),  "  though  thb 
proceeding  by  information  be  against  the  corporate  bod}',  it  is  the  acts 
or  omissions  of  the  individual  corporators  that  are  the  subject  of  the 
judgment  of  the  court." 

It  remains  to  determine  whether  the  conduct  of  the  defendant  in 
participating  in  the  creation  of  the  trust,  and  becoming  an  element  of  it, 
was  illegal  and  tended  to  the  public  injury,  and  we  may  consider  the 
two  questions  together  and  without  formal  separation. 

It  is  quite  clear  that  the  effect  of  the  defendant's  action  was  to  divest 
itself  of  the  essential  and  vital  elements  of  its  franchise  by  placing  them 
in  trust ;  to  accept  from  the  State  the  gift  of  corporate  life  only  to  dis- 
regard the  conditions  upon  which  it  was  given ;  to  receive  its  powers 
and  privileges  merely  to  put  them  in  pawn  ;  and  to  give  away  to  an 
irresponsible  board  its  entire  independence  and  self-control.  When  it 
had  passed  into  the  hands  of  the  trust,  only  a  shell  of  a  corporation  was 
left  standing,  as  a  seeming  obedience  to  the  law,  but  with  its  internal 
structure  destroj^ed  or  removed.  Its  stockholders,  retaining  their  bene- 
ficial interest,  have  separated  from  it  their  voting  power,  and  so  parted 
with  the  control  which  the  charter  gave  them  and  the  State  required 
them  to  exercise.  It  has  a  board  of  directors  nominally  and  formally 
in  office,  but  qualified  by  shares  which  they  do  not  own,  and  owing 
their  official  life  to  the  board  which  can  end  their  power  at  an}'  moment 
of  disobedience.  It  can  make  no  dividends  whatever  may  be  its  net 
earnings,  and  must  encumber  its  property  at  the  command  of  its  master, 
and  for  purposes  wholly  foreign  to  its  own  corporate  interests  and 
duties.  At  the  command  of  that  master  it  has  ceased  to  refine  sugar, 
and  without  any  doubt  for  the  purpose  of  so  far  lessening  the  market 
supply  as  to  prevent  what  is  termed  "  over  production."  In  all  these 
respects  it  has  wasted  and  perverted  the  privileges  conferred  by  the 
charter,  abused  its  powers,  and  proved  unfaithful  to  its  duties.  But 
graver  still  is  the  illegal  action  substituted  for  the  conduct  which  the 
State  had  a  right  to  expect  and  require.  It  has  helped  to  create  an 
anomalous  trust  which  if  in  substance  and  effect,  a  partnership  of 
twenty  separate  corporU^x^ns.  The  State  permits  in  man\-  ways  an 
aggregation  of  capital,  but  mindful  of  the  possible  dangers  to  the 
people,  over-balancing  the  benefits,  keeps  upon  it  a  restraining  hand, 
and  maintains  over  it  a  prudent  supervision,  where  such  aggregation 
depends  upon  its  permission  and  grows  out  of  its  corporate  grants. 
It  is  a  violation  of  law  for  corporations  to  enter  into  a  partnership. 
{N.  Y.  &  S.  C.  Co.  V.  F.  Batik,  7  Wend.  412  ;  Clearwater  v.  Meredith, 
1  Wall.  29  ;  Whittenton  Jlills  v.  Upton,  10  Gray,  59G.)  The  case 
last  cited  furnishes  the  reasons  with  precision  and  at  length.  It  shows 
the  utter  inconsistency  of  a  double  allegiance  by  those  who  act  for  the 
corporation  to  two  dilTerent  principals,  and  demonstrates  that  the  vital 
characteristics  of  the  corporation  are  of  necessit}'  drowned  in  the 
paramount  authority  of  the  partnership.  That  the  combination  of 
Ihe  refineries  partakes  of  the  nature  of  a  partnership  is  not  denied. 
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Indeed,  in  one  of  the  papers  added  to  the  appellant's  brief,  it  is  not  only 
admitted  but  asserted  and  defended.  That  paper  shows  quite  clearly, 
that  b}-  force  of  the  arrangement,  there  was  a  community  of  interest 
in  the  fund  created  by  the  corporate  earnings  before  division,  and  that 
each  member  of  the  trust  shared  in  the  profit  and  loss  of  all.  It  is 
said,  however,  that  a  consolidation  of  manufacturing  corporations  is 
permitted  by  the  law,  and  that  the  trust  or  combination  or  partnership, 
however  it  may  be  described,  amounts  only  to  a  practical  consolidation 
which  public  policy  does  not  forbid  because  the  statute  permits  it. 
(Laws  of  1867,  chap.  960 ;  Laws  of  1884,  chap.  367.)  The  refineries 
did  not  avail  themselves  of  that  statute.  They  chose  to  disregard  it, 
and  to  reach  its  practical  results  without  subjection  to  the  prudential 
restraints  with  which  the  State  accompanied  its  permission.  If  there 
bad  been  a  consolidation  under  the  statute,  one  single  corporation 
Vould  have  taken  the  place  of  the  others  dissolved.  They  would  have 
disappeared  utterl}',  and  not,  as  under  the  trust,  remained  in  apparent 
existence  to  threaten  and  menace  other  organizations  and  occupy  the 
ground  which  otherwise  would  be  left  free.  Under  the  statute  the 
resultant  combination  would  itself  be  a  corporation  deriving  its  exist- 
ence from  the  State,  owing  duties  and  obligations  to  the  State,  and 
subject  to  the  control  and  supervision  of  the  State,  and  not,  as  here, 
an  unincorporated  board,  a  colossal  and  gigantic  partnership,  having 
no  corporate  functions  and  owing  no  corporate  allegiance.  Under  the 
statute  the  consolidated  company  taking  the  place  of  the  separate 
corporations  could  have  as  capital  stock  only  an  amount  equal  to  the 
fair  aggregate  value  of  the  rights  and  franchises  of  the  companies 
absorbed  ;  and  not  as  here  a  capital  stock  double  that  value  at  the 
outset  and  capable  of  an  elastic  and  irresponsible  increase.  The  differ- 
ence is  very  great  and  serves  further  to  indicate  the  inherent  illegality 
of  the  trust  combination. 

And  here  I  think  we  gain  a  definite  view  of  the  injurious  tendencies 
developed  by  its  organization  and  operation,  and  of  the  public  interests 
which  are  menaced  by  its  action.  As  corporate  grants  are  always 
assumed  to  have  been  made  for  the  pubUc  benefit,  any  conduct  which 
destro3's  their  normal  functions,  and  maims  and  cripples  their  separate 
activity,  and  takes  away  their  free  and  independent  action,  must  so  far 
disappoint  the  purpose  of  their  creation  as  to  affect  unfavorably  the 
public  interest ;  and  that  to  a  much  greater  extent  when  beyond  their 
own  several  aggregations  of  capital  they  compact  them  all  into  one 
combination  which  stands  outside  of  the  ward  of  the  State,  which 
dominates  the  range  of  an  entire  industry,  and  puts  upon  the  market  a 
capital  stock  proudly  defiant  of  actual  values,  and  capable  of  an  unlim- 
ited expansion.  It  is  not  a  sufficient  answer  to  say  that  similar  results 
ma}'  1)6  lawfully  accomplished  ;  that  an  individual  having  the  necessary 
wealth  might  have  l)Oiight  all  these  refineries,  manned  them  with  his 
own  chosen  agents,  and  managed  them  as  a  group  at  his  sovereign  will ; 
for  it  is  one  thing  for  the  State  to  respect  the  rights  of  ownership  and 
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protect  them  out  of  regard  to  the  business  freedom  of  the  citizen,  and 
quite  another  thing  to  add  to  that  possibilit}'  a  further  extension  of 
those  consequences  by  creating  artificial  persons  to  aid  in  producing 
such  aggregations.  The  individuals  are  few  who  hold  in  possession 
such  enormuus  wealth,  and  fewer  still  who  peril  it  all  in  a  manufacturing 
enterprise  ;  but  if  corporations  can  combine,  and  mass  their  forces  in  a 
solid  trust  or  partnership,  with  little  added  risk  to  the  capital  already 
embarked,  without  limit  to  the  magnitude  of  the  aggregation,  a  tempt- 
ing and  easy  road  is  opened  to  enormous  combinations,  vastly  exceed- 
ing in  number  and  in  strength  and  in  their  power  over  iixlustr}-  any 
possibilities  of  individual  ownership  ;  and  the  State  by  the  creation  of 
the  artificial  persons  constituting  the  elements  of  the  combination,  and 
failing  to  limit  and  restrain  their  powers,  becomes  itself  the  responsible 
creator,  the  voluntary  cause  of  an  aggregation  of  capital  which  it  simply 
endures  in  the  individual  as  the  product  of  his  free  agenc}'.  "What  it  may 
bear  is  one  thing,  what  it  should  cause  and  create  is  quite  another. 

And  so  we  have  reached  our  conclusion,  and  it  appears  to  us  to  have 
been  established,  that  the  defendant  corporation  has  violated  its  charter 
and  failed  in  the  performance  of  its  corporate  duties,  and  tliat  in  respects 
so  material  and  important  as  to  justify  a  judgment  of  dissolution. 
Having  reached  that  result,  it  becomes  needless  to  advance  into  the 
wider  discussion  over  monopolies  and  competition  and  restraint  of  trade 
and  the  problems  of  political  econom}'.  Our  dut}'  is  to  leave  them  until 
some  proper  eraergenc}'  compels  their  consideration.  Without  either  ap- 
proval or  disapproval  of  the  views  expressed  upon  that  branch  of  the 
case  b}'  the  courts  below,  we  are  enabled  to  decide  that  in  this  State 
there  can  be  no  partnerships  of  separate  and  in(lo|3endent  coiporations, 
whether  directly,  or  indirectly  tlirough  the  medium  uf  a  trust ;  no  sub- 
stantial  consolidations  which  avoid  and  disregard  the  statutory  per- 
missions and  restraints,  but  that  manufacturing  corporations  must  be 
and  remain  several  as  they  wei-e  created,  or  one  under  the  statute. 

The  judgment  appealed  from  should  be  aflSrmed  with  costs. 

All  concur. 

Judgment  affirmed^ 
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BOOK   11. 

CORPORATE  ACTION. 


CHAPTER   I. 
FORMATION  OF  CORPORATIONS. 

FRANKLIN  BRIDGE  CO.  v.  WOOD. 

1853.     14  Georgia,  80. 

Assumpsit  in  Heard  Superior  Court.     Tried  before  Judge  Hill, 
Term,  1853. 

Tlie  Franklin  Bridge  Company  was  incorporated  under  the  Act  oi: 
the  Legislature  of  1843,  to  prescribe  the  mode  of  incorporating  com- 
panies for  certain  purposes,  by  an  order  of  the  Inferior  Court  of 
Heard  County, 

The  company  sued  the  defendant,  Wood,  for  his  subscription  to 
their  stock. 

The  defendant  pleaded  that  the  company  was  not  legally  incorpo- 
rated ;  contending  that  the  act  of  the  Legislature,  referred  to,  was 
unconstitutional  and  void. 

Upon  argument,  the  court  held  that  the  act  aforesaid  was  unconstitu- 
tional, and  nonsuited  the  plaintiffs. 

To  this  decision  plaintiff  excepted. 

Mahry^  for  plaintiff  in  error. 

FeatJierstoyt,  for  defendant. 

7?y  ^^i6  Court,  Lumpkin,  J.,  delivering  the  opinion:  — 

Is  the  Act  of  1843  and  that  of  1845,  amendatory  thereof,  pointing 
out  the  manner  of  creating  certain  corporations  and  defining  their 
rights,  privileges,  and  liabilities,  unconstitutional? 

By  the  first  section  of  the  Act  of  1843,  it  is  provided  "That  when 
the  persons  interested  shall  desire  to  have  any  church,  camp-ground, 
manufacturing  company,  trading  company,  ice  company,  fire  compan}', 
theatre  company,  or  hotel  compan}-,  bridge  company,  and  ferry  com- 
pany, incorporated,  they  shall  petition  in  writing  the  Superior  or  Infe- 
rior Court  of  the  county  where  such  association  may  have  been  formed, 
or  may  desire  to  transact  business  for  that  purpose,  setting  forth  the 
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object  of  their  association,  and  the  privilege  they  desire  to  exercise, 
together  with  the  name  and  style  by  which  they  desire  to  be  incorpo- 
rated ;  and  said  court  shall  pass  a  rule  or  order,  directing  said  petition 
to  be  entered  of  record  on  the  minutes  of  said  court." 

Section  2  enacts  "  That  when  such  rule  or  order  is  passed,  and  said 
petition  is  entered  of  record,  the  said  companies  or  associations  shall 
have  power  respectively,  under  and  bj'  the  name  designated  in  their 
petition,  to  have  and  use  a  common  seal ;  to  contract  and  be  con- 
tracted with  ;  to  sue  and  be  sued ;  to  answer  and  be  answered  unto  in 
an}'  court  of  law  or  equity  ;  to  appoint  such  officers  as  tliey  may  deem 
necessar}' ;  and  to  make  such  rules  and  regulations  as  the}'  may  thinic 
proper  for  their  own  government ;  not  contrary  to  the  laws  of  this 
State  ;  but  shall  make  no  contracts  or  purchase  or  hold  any  property  of 
any  kind,  except  such  as  may  be  absolutely'  necessarj'  to  carry  into 
effect  the  object  of  their  incorporation.  Nothing  herein  contained 
shall  be  so  construed  as  to  confer  banking  or  insurance  privileges  on  Lv'W*^*^ 

any  company  or  association  herein   enumerated  ;  and  the  individual    ^'  /      •  '  A^ 
members  of  such  manufacturing,  trading,  theatre,  ice,  and  hotel  com-  wrt^    ^^TT 
panics,  shall  be  bound  for  the  punctual  payment  of  all  the  contracts    **  j-y^^i 
of  said  companies,  as  in  case  of  partnership."  ^ 

The  third  section •  declares  that  "No  company  or  association  shall 
be  incorporated  under  this  act,  for  a  longer  period  than  fourteen  years  ; 
but  the  same  may  be  renewed  whenever  necessar}',  according  to  the 
provisions  of  the  first  section  of  this  act." 

The  fourth  section  confers  upon  the  Superior  and  Inferior  Courts 
respectively,  the  power  to  change  the  names  of  individuals. 

Section  fifth.  "  For  entering  any  of  said  petitions  and  orders,  and 
furnishing  a  certified  copy  thereof,  the  clerk  shall  be  entitled  to  a  fee 
of  five  dollars  ;  except  in  cases  of  applications  b}-  individuals  for  the 
change  of  names, — in  which  case,  the  clerk  of  said  court  shall  be  en- 
titled to  the  fee  of  one  dollar.  And  that  such  certified  copy  shall  be 
evidence  of  the  matters  therein  stated  in  an}'  court  of  law  and  equity 
in  this  State."     Cobb's  Digest,  542,  543. 

By  the  Act  of  1845  the  provisions  of  the  Act  of  1843  are  extended 
to  all  associations  and  companies  whatever,  except  banks  and  insurance 
companies  ;  and  the  individual  members  of  all  such  incorporations  are 
made  personally  liable  for  all  the  contracts  of  said  associations  or 
companies.     Ibid. 

The  argument  against  the  validity  of  the  charter  of  the  Franklin 
Bridge  Company,  created  under  these  statutes,  is  this  :  — 

1.  That  in  England,  corporations  are  created  and  exist  b}'  prescrip- 
tion, by  Royal  Charter,  and  by  Act  of  Parliament.  With  us  the}'  are 
created  by  authority  of  the  Legislature,  and  not  othericise.  That  to 
establish  a  corporation  is  to  enact  a  law ;  and  that  no  power  but  the 
legislative  body  can  do  this. 

2.  That  legislative  power  is  vested  under  our  Constitution,  in  the 
General  Assembly,  to  consist  of  a  Senate  and  House  of  Representa- 


108  FRANKLIN   BRIDGE   CO.   V.   WOOD. 

lives,  to  be  elected  at  stated  periods  by  tlie  citizens  of  the  respective 
counties. 

3.  And  that  the  General  Assembly  is  bound  to  exercise  the  power 
of  making  laws  thus  conferred  upon  them  b}'  the  people  in  the  pri- 
mordial compact,  in  the  mode  therein  prescribed,  and  in  none  other ; 
and  that  a  law  made  in  any  other  mode  is  unconstitutional  and  void. 
That  the  Legislature  is  but  the  agent  of  their  constituents ;  and  that 
they  cannot  transfer  authority  delegated  to  them  to  any  other  body, 
corporate  or  otherwise,  —  not  even  to  the  Judiciary',  a  co-ordinate 
department  of  the  government,  unless  expressly  empowered  by  the 
Constitution  to  do  so.  That  to  do  this  would  be  to  violate  one  of  the 
fundamental  maxims  of  jurisprudence  as  well  as  of  political  science, 
namely,  delegata  potestas  non  potest  delegari.  That  to  do  this  would 
not  only  be  to  disregard  the  constitutional  inhibition  which  is  binding 
upon  the  representative,  but  by  shifting  responsibility  introduce  inno- 
vations upon  our  system,  which  would  result  in  the  overthrow  and 
ultimate  destruction  of  our  political  fabric. 

The  constitutional  inquiry  thus  presented  is  an  exceedingly  grave 
one.  It  reaches  far  beyond  the  case  made  in  the  bill  of  exceptions, 
and  extends  to  the  whole  range  of  topics  which  fall  under  legislative 
cognizance.  In  the  view  we  take  however  of  the  statutes  before  us, 
no  such  proposition  as  that  which  has  been  discussed  is  presented  for 
our  adjudication.  And  we  rejoice  tliat  it  is  so,  not  onl}^  on  account  of 
the  delicacy  of  the  task,  in  pronouncing  an  act  of  Legislature  uncon- 
stitutional and  void,  — one  which  is  never  justifiable  unless  the  case  is 
clear  and  free  from  doubt ;  and  even  then  one  might  almost  be  for- 
given for  shrinking  from  the  performance  of  a  dut}-  which  would  be 
productive  of  such  incalculable  mischief  and  confusion.  Bridges  have 
been  built  at  a  heavy  expense  ;  manufacturing  and  innumerable  other 
associations  have  been  formed  in  Georgia,  and  are  in  full  operation, 
under  charters  incorporated  under  this  law.  And  in  view  of  tlie  con- 
sequences any  court  might  hesitate,  unless  the  repugnance  between 
the  statute  and  the  Constitution  was  so  palpable  as  to  admit  of  no 
doubt,  and  produce  a  settled  conviction  of  their  incompatibility  with 
each  other. 

4.  It  was  formerly  asserted  that  in  England  the  act  of  incorpora- 
tion must  be  the  immediate  act  of  the  king  himself,  and  that  he  could 
not  grant  a  license  to  another  to  create  a  corporation.  10  Reports, 
27.  But  Messrs.  Angell  and  Ames,  in  their  Treatise  on  Corporations, 
state  that  the  law  has  since  been  settled  to  the  contrary  ;  and  that  the 
king  may  not  only  grant  a  license  to  a  sul)ject  to  erect  a  particular 
corporation,  but  give  a  general  power  by  charter  to  erect  corporations 
indefinitely,  on  the  principle  that  qui  facit per  alium  facit per  se;  that 
the  persons  to  whom  the  power  is  delegated  of  establishing  corpora- 
tions, are  only  an  instrument  in  the  hands  of  the  government.  1  Kyd, 
60  ;   1  lilack.  Cora.  ;  Ang.  &  Am.  C3. 

Before  the  revolution,  charters  of  incorporation  were  granted  by  the 
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proprietaries  of  Pennsylvania  under  a  derivative  authority  from  the 
Crown  ;  and  those  charters  have  since  been  recognized  as  valid.  3  Wil- 
son's Lectures,  409.  A  similar  power  has  been  delegated  by  the 
Legislature  of  Pennsylvania  with  regard  to  churches.  7  S.  &  R.  517. 
The  acts  of  the  instrument  in  these  cases  become  the  acts  of  the 
mover,  under  the  familiar  maxim  above  mentioned.  See  also 
I  Missouri  R.  5. 

5.  Our  opinion  is  that  no  legislative  power  is  delegated  to  the  courts 
by  the  acta  undov  fpnsiflr-mf.inn.  There  is  simply  a  ministerial  act  to 
be  performed,  —  "^  flisfy^iion  is  given  to  the  courts.  The  duty  of 
passing  the  rule  or  order  directing  the  petition  of  the  corporators  to  be 
entered  of  record  on  the  minutes  of  the  court,  setting  forth  to  the 
public  the  object  of  the  association  and  the  privilege  they  desire  to 
exercise,  together  with  the  name  and  style  b}'  which  they  are  to  be 
called  and  known,  is  made  obligatory  upon  the  courts  ;  and  should 
they  refuse  to  discharge  it,  a  mandamus  would  lie  to  coerce  them.  It 
is  true  the  Legislature  has  seen  fit  to  use  the  courts  for  the  purpose  of 
giving  legal  form  to  these  companies.  But  it  might  have  been  done  in 
an}*  other  way.  Under  the  Free  Banking  Law  of  1838,  instead  of 
petitioning  the  court,  and  having  the  order  passed  and  entered  upon  its 
minutes,  the  certificate  specifying  the  name  of  the  association,  its 
place  of  doing  business,  the  amount  of  its  capital  stock,  the  names 
and  residence  of  the  shareholders,  and  the  time  for  which  the  com- 
pany was  organized,  is  required  merely  to  be  proven  and  acknowl- 
edged, and  recorded  in  the  office  of  the  clerk  of  the  Superior  Court, 
where  any  office  of  the  association  is  established,  and  a  copy  filed  with 
the  Comptroller  General.     Cobb's  Digest,  107,  108. 

And  so  under  the  Act  of  1847,  authorizing  the  citizens  of  this  State, 
and  such  others  as  the}'  may  associate  with  them,  to  prosecute  the 
business  of  manufacturing  with  corporate  powers  and  privileges.  The 
persons  who  propose  to  embark  in  that  branch  of  business  are  required 
to  draw  up  a  declaration  specifying  the  objects  of  their  association  and 
the  particular  branch  of  business  they  intend  carrying  on,  together 
with  the  name  by  which  they  will  be  known  as  a  corporation,  and  the 
amount  of  capital  to  be  employed  by  them  ;  which  declaration  is  re- 
quired to  be  first  recorded  in  the  clerk's  office  of  the  Superior  Court  of 
the  county  where  such  corporation  is  located,  and  published  once  a 
week  for  two  months  in  the  two  nearest  Gazettes  ;  which  being  done, 
it  is  declared  that  said  association  shall  become  a  body  corporate  and 
politic,  and  known  as  such,  without  being  specially  pleaded,  in  all 
courts  of  law  and  equit}'  in  this  State,  to  be  governed  b\'  the  provi- 
sions and  be  subject  to  the  liabilities  therein  specified.  Cobb's  Digest, 
439,  440. 

In  these  two  instances,  and  others  which  might  be  cited,  the  Legis- 
lature have  dispensed  with  the  action  of  the  courts,  or  of  any  othei 
agency,  to  carry  out  their  enactments  with  regard  to  these  various 
associations  which  have  become  the  usual  and  favorite  mode  of  con- 
ducting the  industrial  pursuits  of  the  civilized  world  in  modern  times.    . 
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All  these  Statutes  were  complete  as  laws  when  they  came  from  the 
bands  of  the  Legislature,  and  did  not  depend  for  their  force  and  eflS- 
cacy  upon  the  action  or  will  of  any  other  power.  It  is  true  that  they 
could  onl}'  take  effect  upon  the  happening  of  some  event,  such  as  the 
filing  the  petition  or  declaration,  and  giving  publicity  to  the  purpose  of 
tne  association  in  the  mode  prescribed  b}*  the  act.  But  if  this  were 
a  good  reason  for  regarding  these  statutes  as  invalid,  then  how  few 
corporations  could  abide  the  test !  For  it  requires  the  acceptance  of 
the  charter  to  create  a  corporate  body ;  for  the  government  cannot 
compel  persons  to  become  an  incorporated  body  without  their  consent. 
And  this  consent,  either  express  or  implied,  is  generally  subsequent 
in  point  of  time  to  the  creation  of  the  charter.  And  yet,  no  charter 
that  we  are  aware  of  has  been  adjudged  invalid,  because  the  law  cre- 
atiug  it  and  previously  defining  its  powers,  rights,  capacities,  and  lia- 
bilities, did  not  take  effect  until  the  acceptance  of  the  corporate  body, 
or  at  least  a  majority  of  them,  was  signified. 

The  result  therefore  of  our  deliberation  upon  this  case  is,  that  the 
Acts  of  1843  and  1845,  vesting  in  all  associations,  except  for  banking 
and  insurance,  the  power  of  self-incorporation,  do  not  impugn  the 
Constitution,  and  that  the  charter  of  the  Franklin  Bridge  Company 
and  all  others  created  under  them,  and  in  conformit}'  to  their  provi- 
sions, are  legal  and  valid.  With  the  policy  of  these  Statutes  we  have 
nothing  to  do.  The  province  of  this  and  all  other  courts  is  jus  dicere^ 
liotjus  dare.  Jadgment  reversed. 

No  form  of  words  is  required  in  order  to  create  a  corporation.  A 
grant  of  the  power  to  perform  corporate  acts,  implies  a  grant  of  cor- 
porate powers.  .  .  . 

Lewis,  J.,  in  Com.  v.  Westchester  R.  Co.,  3  Grant's  Cases,  Pa.  200, 
p.  202. 

.  .  .  this  word  incorporo,  or  any  derivative  thereof,  is  not  in  law 
requisite  to  create  a  corporation ;  but  other  equivalent  words  are 
sufficient.  .  .  . 

...  to  the  creation  of  an  incorporation  the  law  had  not  restrained 
itself  to  any  prescript  and  incompatible  words. 

The  Case  of  Sutton's  Hospital,  10  Coke's  Reports,  23,  pp.  30  a,  30  b. 
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STATE  V.   DAWSON  et  als. 

18G1.     IG  Indiana,  40. 

Appeal  from  the  Clark  Circuit  Court. 

Perkixs,  J.  Information  against  the  defendants,  charging  that  they 
are  pretending  to  be  a  corporation,  and  to  act  as  such,  when  they  are 
not  a  corporation.  It  charges  that  in  January,  1849,  the  Legislature 
of  the  State  of  Indiana  enacted  a  special  charter  of  incorporation, 
(which  is  set  out  at  length,)  for  a  railroad  from  Fort  Wayne,  Indiana, 
to  Jeffersonville,  to  be  called  the  Fort  Wayne  and  Southern  Railroad  ; 
that  the  persons  named  in  the  charter  as  directors  did  nof^  a.p.r^ppt  saif^ 
charter  till  June  2,  1852,  when  they  did  meet  and  accept  the  same, 
and  organize  under  it.  It  is  alleged  that  the  defendants  are  assuming 
to  act  under  said  charter,  never  having  organized  under  any  other. 
The  court  below  sustained  a  demurrer  to  the  information ;  thus  hold- 
ing the  defendants  to  be  a  legal  corporation. 

The  present  Constitution  of  Indiana  took  effect  on  November  1, 
1851.     It  contains  these  provisions  :  — 

"  All  laws  now  in  force  and  not  inconsistent  with  this  Constitution, 
shall  remain  in  force,  until  they  shall  expire  or  be  repealed."  Sched. 
(1  sub.  sec.)  of  Const. 

"  Corporations,  other  than  banking,  shall  not  be  created  by  special 
act,  but  may  be  formed  under  general  laws,"     Art  11,  §  13. 

"All  acts  of  incorporation  for  municipal  purposes  shall  continue  in 
force  under  this  Constitution,  until  such  time  as  the  General  Assembly 
shall,  in  its  discretion,  modif^'or  repeal  the  same."  Sched.  sujyra,  sub. 
sec.  4. 

The  charter  for  the  Foi't  Wayne  and  Southern  Railroad  was  not  a 
charter  for  municipal  purposes,  and,  hence,  was  not  specially  continued 
in  existence.  Art.  11,  §  13,  above  quoted,  prohibits  the  creation  of  a 
corporation  by  special  act  or  cnarier,  ihat~Ts,  as  we  construe  the  pro- 
hibition, through,  or  py  vntue  of.  such  special  act  or  charter,  after 
November  1,  18517  The  policy  that  induced  the  prohibition,  as  well  as 
its  literal  import,  demands  this  construction.  It  is  necessarj'  for  us  to 
ascertain,  then,  when  the  defendants,  if  ever,  were  created  a  corpora- 
tion. The  simple  enactment  of  the  charter  for  the  corporation,  b}-  the 
Legislature,  did  not  create  the  corporation.  It  required  one  act  on  the 
part  of  the  persons  named  in  the  charter  to  do  that,  viz :  acceptance 
of  the  charter  enacted. 

Says  Grant,  in  his  work  on  corporations,  vide  p.  13  :  "  Nor  can  a 
charter  be  forced  on  any  bod}"  of  persons  who  do  not  choose  to  accept 
it."  And  again,  at  page  18,  he  says,  "  The  fundamental  rule  is  this: 
no  charter  of  incorporation  is  of  any  effect  until  it  is  accepted  by  a 
majority  of  the  grantees,  or  persons  who  are  to  be  the  corporators  un- 
der it.     Bagge's  case,  2  Brownl.  &  G.  100 ;  S.  C.  1  Roll.  Rep.  224 ; 
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Dr.  Askew^s  case,  4  Burr.  2200 ;  Butter  v.  Chapman,  8  M.  &  W.  25  ; 
per  Wilmot^  J.,  Rex  v.  Yice- Chancellor  of  Cambridge,  3  Burr,  1661. 
This  is  analogous  to  the  general  rule  that  a  man  cannot  be  obliged  to 
accept  the  grant  or  devise  of  an  estate.  Townson  v.  Tickell,  3  B.  & 
Aid.  31."  See,  also,  Ang.  &  Am.  §  83,  where  it  is  said,  if  a  charter 
is  granted  to  those  who  did  not  apph'  for  it,  the  grant  is  said  to  be  in 
fieri  till  acceptance.  We  need  not  inquire  whether  this  rule  extends  to 
municipal  corporations  in  this  countr}'.  As  to  what  may  constitute  an 
acceptance  we  are  not  here  called  on  to  decide,  as  the  information  ex- 
pressly shows  that  there  was  none  in  this  case  till  June,  1852,  which 
fact  is  admitted  b}'  the  demurrer. 

The  grant  of  the  charter  in  question,  then,  to  those  who  had  not  ap- 
plied for  it,  was  but  an  offer,  on  the  part  of  the  State  ;  a  consent  that 
the  persons  named  in  the  charter  might  become  a  corporation,  might  be 
created  such  an  artificial  being,  b}-  accepting  the  charter  offered.  But 
an  offer,  till  accepted,  may  be  withdrawn.  In  this  case,  the  offer  made 
b}'  the  State,  in  1849,  was  withdrawn  b}'  the  State,  November  1,  1851, 
by  then  declaring  that  no  corporation,  after  that  date,  should  be  cre- 
ated except  pursuant  to  regulations  which  she,  in  future,  through  her 
Legislature  would  prescribe. 

This  pretended  corporation,  then,  was  not  created  before  November 
1,  1851  ;  and  it  could  be  created  afterward  only  by  the  concurrent  con- 
sent of  the  State  and  the  corporators.  But,  at  that  date,  the  Constitu- 
tion prohibited  both  the  State  and  corporators  from  giving  consent  to 
such  a  corporation,  to  wit :  one  coming  into  existence  through  a  special 
charter ;  and  hence  necessarily  prohibited  the  creation  thereof.  This 
decision  accords  with  that  of  the  Supreme  Court  of  the  United  States 
in  Aspinwall  v.  Daviess  County,  22  How.,  p.  364;  where  it  was  held 
that  the  new  Constitution  prohibited  a  subscription  of  stock  to  the  Ohio 
and  Mississipjn  Railroad  Cotnpany,  authorized  by  the  charter  of  the 
corporation,  granted  under  the  former  Constitution,  and  actually  voted 
by  the  people  of  the  county,  under  that  Constitution. 

Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was  accepted 
under  the  old  Constitution,  must  be  determined  on  a  trial  of  the  cause 
below. 

Had  the  provision  in  our  Constitution,  like  that  on  this  subject  in  the 
Constitution  of  Ohio,  ordained  that  the  Legislature  should  "  pass  no 
special  act  conferring  corporate  powers,"  the  restraint  would  clearly 
have  been  imposed  alone  upon  future  legislative  action  ;  but,  in  our 
Constitution,  the  restraint  is  plainl}^  imposed  upon  the  creation,  the 
organization,  of  the  corporation  itself  Sec  The  State  v.  Roosa,  11 
O.  St.  R.  16. 

J^er  Curiam.  The  judgment  is  reversed,  with  costs.  Cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

C.  B.  Smith,  J.  W.  Gordon,  and  Watt  J.  Smith,  for  the  appellant. 

a.  Crawford,  for  the  appellees. 


ELLIS  V.  MARSHALL.  113 


L 


^ELLIS  V.  MARSHALL. 

1807.     2  Massachusetts,  269.1 

Ejectment.  The  plaintiff  claimed  tinder  a  sale  by  the  "Front 
Street  Corporation  in  the  town  of  Boston,^'  established  by  a  law  of  the 
Commonwealth,  passed  March  6,  1804.'^  By  this  statute  sundry  per- 
sons, and  amongst  them  the  defendant,  Blarshull,  described  as  "being 
owners  and  proprietors  of  the  lands  and  flats  over  which  the  said  street 
will  pass,  and  of  the  lands  and  flats  adjoining  thereto,"  are  incorpo- 
rated for  the  purpose  of  making  a  street  in  the  town  of  Boston.  By 
the  third  section  of  the  statute,  the  corporation  are  authorised  to  as- 
sess upon  all  the  owners  and  proprietors  of  said  land  and  flats-,  accord- 
ing to  the  proportion  they  severally  hold  therein,  such  sums  of  money 
as  shall  be  agreed  upon  by  the  said  proprietors,  or  the  major  part  of 
such  of  them  as  shall  be  assembled  at  any  legal  meeting  to  be  called 
for  that  purpose ;  and  if  any  of  the  said  proprietors  shall  neglect  or 
refuse  to  pay  the  sums  of  money  duly  assessed  upon  him  therefor,  for 
the  space  of  three  months,  the  proprietors  are  authorized  to  sell,  at 
public  auction,  so  much  of  such  delinquents  share  of  said  lands  and 
flats  as  shall  be  sufficient  to  pay  the  sums  so  assessed,  and  the  charges 
of  sale :  and  the  said  proprietors  may,  by  their  clerk  or  committee, 
execute  a  good  deed  to  the  purchaser  in  fee  simple. 

Marshall  was  not  one  of  the  petitioners  for  the  act  of  incorporation ; 
never  assented  to  the  petition  ;  and  never  attended  a  meeting  of  the 
corporation. 

It  was  agreed,  "that,  on  the  tenth  day  of  October  last,  the  land  de- 
manded in  this  action,  being  part  of  the  said  MarshalVs  estate  adjoin- 
ing said  street,  was  sold  at  public  auction,  according  to  the  rules  and 
regulations  of  the  Corporation,  and  the  powers  granted  in  said  act,  for 
the  purpose  of  raising  the  amount  of  the  assessment  taxed  on  him  by 
said  Corporation,  as  being  towards  his  proportionate  part  of  the  ex- 
pence  of  making  said  street,  which,  though  often  requested,  he  had 
refused  to  pay,  and  a  deed  of  conveyance  thereof  was  accordingly 
given  by  said  Corporation  to  said  Ellis,  to  hold  the  premises  demanded, 
to  him  in  fee  simple." 

"  If  on  the  foregoing  facts  the  court  should  be  of  opinion  that  the  said 
Corporation  could,  by  virtue  of  the  said  act,  legally  assess  the  said 
Marshall,  and  sell  his  lands  for  non-payment  thereof,  then  it  was 
agreed  that  the  defendant  should  be  defaulted,  and  judgment  should 
be  rendered  for  the  plaintiff ;  otherwise  the  plaintiff  was  to  become 
nonsuit,  and  judgment  be  rendered  for  the  defendant." 

Parsons  and  Dexter,  for  plaintiff. 

The  Attorney  General,  Sullivan,  and  Amory,  for  defendant. 

1  Statement  abridged.    Arguments  and  part  of  opinion  omitted.  —  Ed. 

2  3  Mass.  Special  Laws,  375. 
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Parker,  J.  From  the  foregoing  facts  and  the  arguments  thereon 
by  the  counsel,  it  appears  that  all  the  proceedings  of  the  corporation 
relative  to  the  assessment  and  sale  were  correct ;  so  that  if  Marshall 
were,  at  the  time  thereof,  a  member  of  the  corporation,  the  title  to  the 
demanded  premises  in  Ellis  could  not  be  disputed. 

AYe  are  therefore  necessarily  brought  to  the  question,  indeed  the 
only  one  in  the  case,  whether  Marshall,  by  virtue  of  the  act  aforesaid, 
became  a  member  of  the  said  corporation,  subject  to  its  rules  and 
regulations,  and  liable  to  be  assessed  for  the  purpose  of  building  said 
street. 

The  counsel  for  the  plaintiff  have  contended 

1st.  That  by  virtue  of  the  act  itself,  Marshall  being  named  therein, 
he  became  Ijiso  facto  a  member  of  the  corporation,  the  Legislature 
having  competent  power  to  compel  him  thereto : 

2dly.  That  should  this  not  be  the  case,  the  foregoing  facts  contain 
sufficient  evidence  of  his  consent,  tacit  at  least,  to  the  passing  of  said 
act,  and  the  insertion  of  his  name  therein. 

The  determination  of  the  first  point  requires  that  we  should  ascer- 
tain the  true  nature  and  character  of  this  legislative  proceeding.  If 
it  were  a  public  act,  predicated  upon  a  view  to  the  general  good,  the 
question  would  be  more  difficult.  If  it  be  a  private  act,  obtained  at 
the  solicitation  of  individuals,  for  their  private  emolument,  or  for  the 
improvement  of  their  estates,  it  must  be  construed,  as  to  its  effect  and 
operation,  like  a  grant.  We  are  all  of  opinion  that  this  was  a  grant  or 
charter  to  the  individuals  who  prayed  for  it,  and  those  who  should 
associate  with  them  ;  and  all  incorporations  to  make  turnpikes,  canals 
and  bridges  must  be  so  considered. 

Can  then  one,  whose  name  is  by  mistake  or  misrepresentation  in- 
serted in  such  an  act,  refuse  the  privileges  it  confers,  and  avoid  the 
burthens  it  imposes  ?  If  he  cannot,  then  the  Legislature  may,  at  all 
times,  press  into  the  service  of  such  corporations  those  whose  lands 
may  be  wanted  for  such  objects,  whenever  they  may  be  prevailed  on 
to  insert  the  names  of  such  persons,  b}''  the  intrigue  or  mistake  of 
those  more  interested  in  the  success  of  the  object.  No  apprehension 
exists  in  the  community  that  the  Legislature  has  such  power.  That 
the  land  of  any  person,  over  or  through  which  a  turnpike  or  canal  may 
pass,  may  be  taken  for  that  purpose,  if  the  Legislature  deem  it  proper, 
is  not  doubted.  The  constitution  gives  power  to  do  this,  provided 
compensation  is  made.  But  it  was  never  beforejknown,  that  they  have^ 
power  over  the  person,  to  make  him  amember  of  a  corporation,  and 
subject  him  to  taxation,  nolens  volens,  for  the  promotion  of  a  private 
enterprise. 

That  a^man  may  refuse  a  grant,  whether  from  the  government  or  an 
individual,  seems  to  be  a  principle  too  clear,  to  require  the  support  of 
authorities.  That  he  may  decline  to  improve  his  land,  no  one  will 
doubt.  Although  the  Legislature  may  wisely  determine  that  a  certain 
use  of  his  property  will  be  highly  beneficial  to  him,  he  has  a  right  to 
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judge  for  himself  on  points  of  this  nature.  The  fact  therefore  in  the 
case,  that  Marshall  is  benefited  equally  with  the  other  owners  by  the 
making  of  this  street,  is  of  no  importance. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  act  under 
which  the  plaintiff  sets  up  his  title,  could  not  bind  Marshall  without 
his  dissent :  that  he  having  uniformly,  whenever  opportunity  occurred, 
signified  his  dissent,  is  not  a  member  of  the  corporation  it  created,  was 
not  liable  to  their  assessments,  and  therefore  that  the  sale  of  his  land 
was  without  authority  of  law  and  is  void. 

Plaintiff  nonsuit. 
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1866.     \2  AUen,Z&2. 

Contract,  in  which  the  plahitiff  sought  to  charge  the  officers  of  the 
Boston  Mechanical  Bakery  Company  with  a  debt  contracted  in  the 
name  of  the  corporation,  in  consequence  of  their  neglect  to  file  cer- 
tificates and  statements  of  the  condition  of  the  corporation.  At  the 
trial  in  the  superior  court,  before  Ames.,  J.,  without  a  jury,  the  judge 
found  for  the  defendants  upon  facts  which  are  stated  in  the  opinion ; 
and  the  plaintiff  alleged  exceptions. 

C.  B.  Goodrldi  &  E.  Avery.,  for  the  plaintiff. 

E.  Mericin,  for  the  defendants. 

Hoar,  J.  The  defence  to  this  action  rests  wholly  upon  the  assump- 
tion that  the  corporation,  whose  officers  the  plaintiff  seeks  to  charge 
with  a  statute  liability  for  its  debts,  never  had  a  legal  existence.  The 
only  defect  suggested  in  the  organization  of  the  cor|)oration  is,  that  the 
call  for  the  first  meeting  was  signed  bj-  onh'  one  of  the  persons  named 
in  the  act  of  incorporation,  and  not  by  a  majorit}'  of  them,  as  required 
by  St.  1855,  c.  140. 

The  case  of  Utley  v.  Union  Tool  Company,  11  Gray,  139,  is  the 
authority  on  which  the  defendants  chiefl}^  rely.  That  case  decided 
that  in  order  to  charge  as  stockholders  of  a  manufacturing  corporation 
persons  who  had  been  summoned  in  an  action  against  it  under  St. 
1851,  c.  315,  the  plaintiff  must  prove  the  legal  existence  of  the  cor- 
poration. The  alleged  corporation  had  no  charter  or  act  of  incorpora- 
tion from  the  legislature,  but  was  an  association  which  had  undertaken 
to  assume  corporate  powers  under  a  general  act  for  the  formation  of 
joint  stock  companies,  St.  1851,  c.  133.  That  statute  authorized  three 
or  more  persons  who  had  entered  into  "  ax'ticles  of  agreement  in  writ- 
ing" for  the  transaction  of  certain  kinds  of  business,  to  organize  in  a 
manner  prescribed,  and  thereby  to  become  a  corporation ;  and  the 
court  were  of  opinion  that  written  articles  of  agreement  were  essential 
to  constitute  a  corporation,  and  that  these  articles  must  fix  the  amount 
of  the  capital  stock,  and  set  forth  distinctl}'  the  purpose  for  which  and 
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the  place  in  which  the  corporation  was  established.  The  court  say, 
"There  is  an  obvious  reason  for  making  such  organization  by  written 
articles  of  agreement  a  condition  precedent  to  the  exercise  of  corpo- 
rate rights.  It  is  the  basis  on  which  all  subsequent  proceedings  are  to 
rest,  and  is  designed  to  take  the  place  of  a  charter  or  act  of  incorpora- 
tion, by  which  corporate  rights  and  privileges  are  usually  granted." 
And  they  add  that  "  it  is  not  a  case  of  a  defective  organization  under 
a  charter  or  act  of  incorporation,  nor  of  erroneous  proceedings  after  the 
necessary  steps  were  taken  to  the  assumption  of  corporate  powers, 
but  there  is  an  absolute  want  of  proof  that  any  corporation  was  ever 
called  into  being,  which  had  the  power  of  contracting  debts  or  of  ren- 
dering persons  liable  therefor  as  stockholders." 

We  think  these  reasons  have  no  application  to  the  case  now  before 
us.  In  this,  there  was  an  act  of  incorporation  from  the  legislature. 
There  is  no  question  that  the  corporate  powers  which  it  conferred  were 
assumed  by  the  persons  by  whom  it  was  intended  that  the}'  should  be 
enjoyed,  so  far  as  they  chose  to  avail  themselves  of  them.  The  organ- 
ization was  not  strictly  regular,  but  can  hardly  be  considered  even  as 
defective. 

And  if  the  object  of  the  statute  is  regarded,  by  which  it  is  required 
that  the  first  meeting  shall  be  called  by  a  majority  of  the  persons 
named  in  the  act  of  incorporation,  it  will  be  evident  that  it  is  directory; 
merely,  and  only  designed  to  secure  the  rights  conferred  by  the  charter 
to  those  to  whom  it  was  granted,  among  themselves,  b}-  providing  an 
orderly  method  of  organization.  Thus,  if  all  the  persons  interested 
should  come  together  without  any  notice  or  call  whatever,  and  proceed 
to  accept  the  charter,  and  do  the  other  acts  necessary  to  constitute  the 
corporation,  we  cannot  doubt  that  their  action  would  be  valid,  and  that 
neither  the  public,  nor  any  persons  not  belonging  to  the  association, 
would  have  any  interest  to  question  their  proceedings. 

The  purpose  of  the  statute  was  probably  to  avoid  such  difficulties  as 
were  disclosed  in  the  case  of  Lechmere  Bank  v.  Boynton,  11  Cush. 
369,  where  two  parties  had  attempted  to  organize  separately  under  the 
same  charter,  each  claiming  to  be  the  corporation. 

There  is  nothing  in  the  facts  found  and  reported  to  show  that  all 
persons  interested  were  not  actually  notified  of  the  meeting  for  organ- 
ization. On  the  contrary,  it  would  seem  that  they  were.  No  one  has 
questioned  the  regularity  of  the  proceedings,  or  claimed,  as  in  Lech- 
mere Bank  v.  Boynton,  a  right  to  organize  in  a  different  manner. 
The  evidence  was  ample  to  show  that  the  persons  named  in  the  act  of 
incorporation  with  their  associates,  or  at  least  all  of  them  who  desired 
to  do  so,  have  accepted  the  act,  organized  under  it,  issued  stock, 
elected  officers  who  have  acted  and  served  in  that  capacit}',  carried  on 
business,  contracted  debts,  and  exercised  all  the  functions  of  corporate 
existence.  It  is  therefore  too  late  to  deny  that  the  corporation  ever 
had  any  legal  existence,  or  for  tliese  officers  to  avoid  the  liabilities 
which  the  statutes  of  the  Commonwealth  impose. 
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The  defendant  Brackett,  who  was  treasurer  in  February  1861,  ap- 
pears to  have  been  liable  with  the  directors  under  the  provisions  of 
Gen.  Sts.  c.  60,  §§  18,  20,  31.  Exceptions  sustained. 
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1880.     14  South  Carolina,  51. ^ 

WiLLARD,  C.  J.  This  action  was  brought  to  recover  the  amount  of  a 
subscription  to  the  capital  stock  of  the  plaintiff  company,  alleged  to 
have  been  made  by  the  defendant,  and  not  duly  complied  with  on  his 
part.  The  defendant  demurred  to  the  complaint  on  various  grounds. 
This  demurrer  was  overruled  by  the  Circuit  Court,  and  leave  to 
answer  granted  on  terms.  From  this  decision  the  defendant  now 
appeals. 

The  first  ground  of  demurrer  is,  that  the  plaintiff  has  no  capacity  to 
sue.  Several  propositions  are  stated  under  this  ground  of  demurrer 
that,  in  substance,  involve  the  general  proposition  that  the  plaintiffs 
have  received,  by  law,  only  authority'  to  become  a  corporation  upon 
the  performance  of  certain  conditions  precedent,  and  that  the  com- 
plaint contains  no  allegations  showing  that  such  conditions  have  been 
performed. 

The  act  to  charter  the  plaintiff  compan}*,  passed  February  27th, 
1873,  (15  Stat.  442,)  confers  corporate  powers  on  the  corporators 
named,  in  terms  importing  an  immediate  grant,  with  the  following 
proviso  annexed  :  "  Provided  that  said  persons  shall  commence  opera- 
tions upon  said  road  within  two  years  after  the  passage  of  this  act, 
and  complete  the  same  within  five  years."  The  period  of  completion 
is  stated  by  Section  6  at  seven  years,  but  this  conflict  of  time  is  not 
material  to  the  present  question.  The  question  is  whether  the  proviso 
can  have  the  effect  to  convert  a  grant  of  the  corporate  franchise,  made 
in  terms  that  import  an  immediate  grant,  into  one  taking  effect  onl}- 
upon  the  happening  of  a  certain  contingenc}'.  If  the  purpose  intended 
b}-  the  proviso  cannot  be  fully  accomplished  without  a  limitation  of  the 
broad  sense  of  the  language  conferring  the  franchise,  then  such  effect 
can  be  accomplished  consistently  with  the  rules  of  construction,  for,  in 
that  case,  the  proviso  would  be  necessarily  interpreted  as  a  condition 
in  substance  and  effect.  As  a  condition  subsequent  this  is  undoubt- 
edly the  effect  of  the  proviso,  but  does  it  contain,  in  itself,  anything 
that  imports  a  necessity  that  it  should  operate  as  a  condition  preced- 

*  Statement  omitted.  Only  so  much  of  opinion  is  given  as  relates  to  one 
point.  —  Ed. 
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dent?     Two  things  are  to  be  considered  in  this  respect:  First.  What 
is  essential  to  the  full  efficacy  of  the   matter  of  the  proviso  itself? 
Second.  What  would  be  the  effect  of  allowing  it  to  stand  as  a  condition 
precedent  on  the  completeness  of  the  powers  granted  for  the  purpose 
intended  by  the  grant,  and  to  which  the  terms  of  the  proviso  stand  as 
a  condition?     It  certainly  was  intended  that  the  corporators  should 
have  all  the  powers  and  capacit}'  properly  incident  to  a  railroad  corpo- 
ration for  the  purpose  of  enabling  it  to  commence  and  complete  the 
road  in  the  times  prescribed  by  the  law,  for  it  must  be  assumed  that  the 
construction  of  the  road  was  deemed  a  public  benefit,  and  that  the  acqui- 
sition of  that  benefit  to  the  public  was  the  true  consideration  of  the  grant, 
and,  in  this  light,  the  proviso  must  be  regarded  as  directly  intended  as 
a  means  of  hastening  its  construction.     This  view  also  excludes  the 
idea  that  the  proviso  was  intended  to  limit  the  capacity  or  powers  of 
the  company  to  construct  the  road  within  the  times  prescribed  for  that 
purpose.     It  must  certainl}'  be  assumed  that  the  possession  of  corpo- 
rate powers  during  the  time  that  the  company   was  organizing  and 
acquiring  the  capital  and  credit  requisite  to  construct  the  road  was  a 
material  aid  toward  the  accomplishment  of  that  result.    It  is  fair,  then, 
to  assume  that  the  grant,   in  terms   importing   immediate   corporate 
capacity,  was  intended  to  operate  as  such  for  the  purpose  of  conferring 
on  the  corporation  the  most  perfect  means  for  accomplishing  that  which 
it  was  the  purpose  of  the  proviso  to  secure.     So  far  then  from  its  being 
essential  to  the  efficacy  of  the  proviso  that  the  sense  of  the  terms  grant- 
ing, directly,  the  corporate  franchise  should  be  narrowed,  the  purpose 
of  the  proviso  is  best  subserved  b^'  holding  these  powers  intact  accord- 
ing to  the  terms  in  which  they  were  granted.     If,  at  the  end  of  two 
j-ears,  the  corporation  had  not  commenced  to  construct  the  road,  every 
object  intended  to  be  secured  to  the  state  and  to  the  public,  by  the 
limitation,  would  be  fully  attained,  even  if  the  company  had  at  once, 
npon  the  granting  of  the    charter,   become  a  corporation.     The  ex- 
tinguishment of  the   franchise  of  building   and  operating  a  railroad 
would  have  followed,  and  the  right  to  exercise  the  functions  of  a  cor- 
poration would  have   fallen   with  it  as  an    accessor}-.     On  the  other 
hand  if  the  grant  is  held  to  be  subject  to  a  condition  precedent,  by 
reason  of  the  limitation  as  to  commencing  work  in  two  years,  the  argu- 
ment that  would  produce  that  result  would  go  a  step  further  and  make 
the  completion  of  the  road  a  condition  precedent.     In  that  case  the 
anomaly  would  be  presented  of  a  company  undertaking  the  construc- 
tion and  completion  of  a  work  of  such  magnitude  without  the  powers  of 
a  corporation,  and  onl}'  hoping  to  obtain  such  powers  when  the  work 
had  been  accomplished.     Such  an  intention  cannot  be  ascribed  to  the 
statute.     It  is  clear  that  the  demurrer  was  properly  overruled  as  it 
regards  the  ground  just  considered. 

•  •••••  •• 

Judgment  affirmed. 
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CHAPTER   11. 
POWERS  OF  A  CORPORATION. 


(a)  Determination  of  the  Powers. 
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I860.     40  New  Hampshire,  230. 

Assumpsit,  brought  b}-  Lewis  Downing  &  Sons,  to  recover  the  price 
of  eight  omnibuses,  and  a  model  for  the  same,  one  light  wagon,  and 
one  baggage  wagon,  made  for  the  defendants,  under  a  contract  entered 
into  by  D.  O.  Macomber,  president  of  the  defendant  corporation,  in 
their  behalf. 

The  light  wagon  was  made  and  sent  to  one  Cavis,  the  agent  for 
building  the  road,  and  was  used  b}-  him  in  making  it.  The  omnibuses 
and  baggage  wagon  were  intended  to  be  used  in  conveying  passengers 
up  and  down  the  mountain,  after  the  road  was  completed.  The  omni- 
buses were  constructed  in  a  peculiar  wa}',  and  are  not  fit  for  use  on 
ordinary  roads.. 

By  their  act  of  incorporation,  passed  July  1,  1853,  the  corporation 
was  empowered  to  la}'  out,  make  and  keep  in  repair,  a  road  from  such 
point  in  the  vicinity  of  Mt.  Washington  as  the}-  may  deem  most  favor- 
able, to  the  top  of  said  mountain,  &c.,  and  thence  to  some  point  on 
the  northwesterly  side  of  said  mountain,  &c.,  to  take  tolls  of  passengers 
and  for  carriages,  to  build  and  own  toll-houses,  and  to  take  land  for 
their  road. 

The  corporation  was  dul}-  organized,  and  at  a  meeting  of  the  direc- 
tors on  the  31st  of  August,  1853,  before  said  contract  was  made,  it 
was  "  voted  that  the  president  be  the  legal  agent  and  commissioner  of 
the  company  ; "  and  his  compensation  as  such  was  fixed. 

"The  president"  was  "directed  to  proceed  with  the  letting  of  the 
work  for  the  construction  of  the  road,"  "  the  obtaining  the  right  of 
way,"  and  "  what  other  action  he  shall  deem  proper,  for  the  interests 
of  the  company,"  «S:c. 

A  committee  was  appointed  "  to  settle  in  relation  to  the  right  of 
■way,  (fee,  and  in  relation  to  land  on  which  to  build  stables  and  other 
buildings,  for  the  use  of  the  road,  and  also  for  building  all  such  stables 
and  houses  as  may  be  necessar}*  for  the  operations  of  the  company." 
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It  appeared  that  by  an  additional  act,  passed  Jul}-  12,  1856,  the 
corporation  were  authorized  "  to  erect  and  maintain,  lease  and  dispose 
of  an}-  building  or  buildings,  which  may  be  found  convenient  for  the 
accommodation  of  their  business,  and  of  the  horses  and  carriages  and 
travelers  passing  over  said  road." 

The  defendants  denied  the  authority  of  Macomber  to  make  such  a 
contract  in  behalf  of  the  corporation,  and  the  power  of  the  corporation 
under  its  charter  either  to  authorize  or  enter  into  such  a  contract. 

Kittredge  &  Belloios,  for  the  plaintiffs. 

George  S  Foster,  for  the  defendants. 

Bell,  C.  J.^  Corporations  are  creatures  of  the  legislature,  having 
no  other  powers  than  such  as  are  given  to  them  by  their  charters,  or 
such  as  are  incidental,  or  necessary  to  carry  into  effect  the  purposes 
for  which  they  were  established.  Tr^istees  v.  Peaslee,  15  N.  H.  330 ; 
'  Perrine  v.  Chesapeake  Canal  Co.^  9  How.  172.  In  giving  a  construc- 
tion to  the  powers  of  a  corporation,  the  language  of  the  charter  should 
I  in  general  neither  be  construed  strictly  nor  liberally,  but  according  to 
I  the  fair  and  natural  import  of  it,  with  reference  to  the  purposes  and 
j  objects  of  the  corporation.  Enfield  Bridge  v.  Hartford  It.  M.,  17 
j   Conn.  454  ;   Strauss  v.  Eagle  Co.,  5  Ohio  (N.  S.)  39. 

If  the  powers  conferred  are  against  common  right,  and  trench  in  any 
way  upon  the  privileges  of  other  citizens,  they  are,  in  cases  of  doubt, 
to  be  construed  strictly,  but  not  so  as  to  impair  or  defeat  the  objects 
of  the  incorporation. 

In  the  present  case  the  power  to  take  the  lands  of  others,  and  to 
take  tolls  of  travelers,  must  be  strictly  construed,  if  doubts  should 
arise  on  those  points ;  but  it  is  not  seen  that  the  othe'r  grants  to  the 
defendant  corporation  should  not  receive  a  fair  and  natural  construction. 

The  charter  of  the  Mount  Washington  Road  empowers  them  to  lay 
out,  make  and  keep  in  repair,  a  road  from  Peabody  River  Valley  to  the 
top  of  Mount  Washington,  and  thence  to  some  point  on  the  north- 
west side  of  the  mountain.  It  grants  tolls  on  passengers  and  carriages, 
and  authorizes  them  to  take  lands  of  others  for  their  road,  and  to  build 
and  own  toll-houses,  and  erect  gates,  and  appoint  toll-gatherers  to  col- 
lect their  tolls.  The  remaining  provisions  contain  the  ordinary  powers 
of  corporations,  relating  to  directors,  stock,  dividends,  meetings,  &c. 
Laws  of  1853,  chapter  1486. 

This  charter  confers  the  usual  powers  heretofore  granted  to  turnpike 
corporations,  and  no  others.  The  most  natural  and  satisfactory  mode 
of  ascertaining  what  are  the  powers  incidentally  granted  to  such  com- 
panies, is  to  inquire  what  powers  have  been  usually  exercised  under 
them,  without  question  by  the  public  or  by  the  corporators.  It  may 
be  safely  assumed  that  the  powers  which  have  not  heretofore  been 
found  necessary,  and  have  not  been  claimed  or  exercised  under  such 
charters,  are  not  to  be  considered  generally  as  incidentally  granted. 

1  Bellows,  J.,  did  not  sit. 
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Such  charters  have  in  former  3'ears  been  very  common  in  this  and 
other  States,  and  the}'  have  not,  so  far  as  we  are  aware,  been  under- 
stood as  authorizing  the  corporations  to  erect  hotels,  or  to  estabhsh 
stage  or  transportation  lines,  to  purchase  horses  or  carriages,  or  to 
emplo}'  drivers  in  transporting  passengers  or  freight  over  their  roads  ; 
and  no  such  powers  have  an3where  been  claimed  or  exercised  under 
them.  We  are,  therefore,  of  opinion  that  the  power  to  establish  stage 
and  transportation  lines  to  and  from  the  mountain,  to  purchase  car- 
riages and  horses  for  the  purpose  of  carrying  on  such  a  business,  was 
not  incidentally  granted  to  the  defendant  corporation  by  their  charter. 
jState  V.  Commissioners,  3  Zab.  510. 

But  it  is  contended  that  the  power  to  make  this  contract  is  con- 
ferred by  the  act  in  amendment  of  the  charter,  passed  Julj^  12,  1856. 
By  this  act  the  corporation  may  "  erect  and  maintain,  lease  and  dis- 
pose of  any  building  or  buildings  which  may  be  found  convenient  for 
the  accommodation  of  their  business,  and  of  the  horses  and  carriages 
and  travelers  passing  over  their  said  road."  B}-  their  business,  which 
the  buildings  to  be  erected  were  designed  to  accommodate,  it  is  said 
the  legislature  must  have  intended  some  permanent  and  continuing 
business  beyond  that  of  merely  building  and  maintaining  a  road  ;  and 
that  it  could  be  no  other  than  that  of  erecting  a  hotel  on  the  mountain, 
and  establishing  lines  of  carriages,  for  the  purpose  of  carrying  visitors 
up  and  down  the  mountain. 

But  the  foundation  of  this  implication  is  ver}-  slight.  The  express 
grant  is  of  an  authority  to  erect,  &c.,  buildings,  not  of  all  kinds,  but 
such  as  maj-  be  found  convenient  for  the  accommodation  of  their  busi- 
ness, and  of  travelers,  &c.  The  business  here  referred  to  must  be 
understood  to  be  such  as  the}'  are  by  their  charter  authorized  to  engage 
in.  If  nothing  had  been  said  of  horses  and  travelers,  there  could 
hardly  be  any  foundation  for  the  idea  that  a  hotel  could  have  been 
contemplated  by  the  legislature.  Buildings  suitable  for  the  accommo- 
dation of  their  toll-gatherers  and  workmen  employed  on  their  road, 
would  probably  be  thought  every  thing  the  legislature  intended  to 
authorize  by  this  additional  act.  Connected  as  this  authority  now  is 
with  travelers,  horses  and  carriages,  there  is  scarce  a  pretence  for 
argument,  that  this  additional  act  goes  any  further  than  the  original 
act,  to  authorize  a  stage  and  transportation  company.  It  is  not 
unlikely  that  some  of  the  projectors  of  this  enterprise  intended  to 
secure  much  more  extensive  rights  than  those  of  a  turnpike  and  hotel 
company,  but  it  seems  certain  they  have  not  exhibited  this  feature 
of  their  case  to  the  legislature  so  distinctly  as  to  secure  their  sanc- 
tion, and  the  charter  and  its  amendment  as  3'et  justifies  them  in  no  such 
claim. 

The  power  of  buying  and  selling  real  and  personal  property  for  the 
legitimate  purposes  of  the  corporation,  and  the  power  of  contracting 
generally  for  the  same  purposes,  within  the  limits  prescribed  by  the 
charter,  being  granted,  we  understand  the  principle  to  be,  that  their 
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purchases,  sales,  and  contracts  generall}',  will  be  presumed  to  be  made 
within  the  legitimate  scope  and  purpose  of  the  corporation,  until  the 
contrary  appears,  and  that  the  burden  of  showing  that  any  contract  of 
a  corporation  is  be3'ond  its  legitimate  powers,  rests  on  the  party  who 
objects  to  it.  Indiana  v.  Woram,  6  Hill  37;  Ex,  parte  Peru  Iron 
Company,  7  Cow.  540  ;  Farmer's  Loan  v.  Clowes,  3  Comst.  470  ; 
Same  v.  Curtis,  3  Seld.  466;  Biers  v.  Phenix  Company,  14  Barb. 
358. 

If  a  corporation  attempt  to  enforce  a  contract  made  with  them  in  a 
case  be^'ond  the  legitimate  limits  of  their  corporate  power,  that  fact 
being  shown,  will  ordinarily  constitute  a  perfect  defence.  Green  v. 
Seymour,  3  Sandf  Ch.  285;  Bangor  Boom  v.  Whiting,  29  Me.  123; 
Life  <&c.  Company  v.  Manufacturers  Sc.  ComjKmy,  7  Wend.  31 ; 
JVew-  York  cfic.  Insurance  Company  v.  Ely,  5  Conn.  560. 

And  if  a  suit  is  brought  upon  a  contract  alleged  to  be  made  by  the 
corporation,  but  which  is  shown  to  be  beyond  its  corporate  power  to 
enter  into,  the  contract  will  be  regarded  as  void,  and  the  corporation 
maj'  avail  themselves  of  that  defence.  Beach  v.  Fulton  Bank,  3 
Wend.  573  ;  Albert  v.  Savings  Bank,  1  Md.  Ch.  Dec.  407 ;  Abbot  v. 
Baltimore  &c.  Company,  1  Md.  Ch.  Dec.  542 ;  Strauss  v.  Eagle 
Insurance  Company,  5  Ohio  (N.  S.)  59  ;  Baron  v.  Mississippi  Insur- 
ance Company,  31  Miss.  116  ;  Bank  of  Genesee  v.  Patchin  Bank,  3 
Kern.  315;    Gage  v.  Newmarket,  18  Q,  B.  457. 

The  contract  set  up  in  this  case  was  made  not  by  the  corporation 
itself,  by  a  vote,  nor  b}*  an  agent  expressly  authorized  to  sign  a  contract 
alread}-  drawn,  but  it  was  made  by  the  president  of  the  corporation, 
acting  under  an  appointment  as  their  general  agent ;  and  it  is  argued 
that  he  was  full}"  authorized  by  votes  of  the  corporation  to  bind  them 
by  such  a  contract  as  tlie  present ;  but  it  is  not  necessary  to  consider 
this  question,  as  we  think  it  settled  that  the  powers  of  the  agents  of 
corporations  to  enter  into  contracts  in  their  behalf  are  limited,  b}'  the 
nature  of  tilings,  to  such  contracts  as  the  corporations  are  by  their 
charters  authorized  to  make.  This  principle  is  distinctly-  recognized  in 
McCullough  V.  Moss,  5  Den.  567;  overruling  the  case  of  Moss  v. 
liossie  Lead  Co.,  5  Hill  137,  and  in  Central  Bank  v.  Empire  Co.,  26 
Barb.  23  ;  Bank  of  Genesee  v.  Putcliin  Bank,  3  Kern.  315. 

The  same  want  of  power  to  give  authority  to  an  agent  to  contract, 
and  thereby  bind  the  corporation  in  matters  beyond  the  scope  of  their 
corporate  objects,  must  be  equally  conclusive  against  an}'  attempt  to 
ratify  such  contract.  What  they  cannot  do  directly  they  cannot  do 
indirectly.  They  cannot  bind  themselves  by  the  ratification  of  a  con- 
tract which  they  had  no  authority  to  make.  5  Den.  567,  above  cited. 
The  power  of  the  agent  must  be  restricted  to  the  business  which  the 
company  was  authorized  to  do.  Within  the  scope  of  the  business 
which  they  had  power  to  transact,  he,  as  its  agent,  may  be  authorized 
io  act  for  it,  but  beyond  that  he  could  not  be  authorized,  for  its  powers 
extend  no  further. 
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This  view  seems  to  us  entirely  conclusive  against  the  claim  made  for 
the  omnibuses  and  model,  and  probably  for  the  baggage  wagon. 

As  to  the  light  wagon,  that  may  stand  on  a  different  ground.  Such 
a  wagon  might  be  useful  and  necessary  for  the  use  of  the  agent  of  the 
company,  in  conducting  the  undoubted  business  of  the  corporation  — 
the  building  and  maintaining  the  road. 

We  are  unable  to  assent  to  the  position  taken  in  the  argument,  that 
a  ratification  of  part  is  a  ratification  of  the  whole  contract.  While  the 
corporation  may  be  restricted  from  ratifying  a  contract  be3-ond  the 
scope  of  the  objects  of  the  corporation,  tliere  could  be  no  such  objec- 
tion as  to  any  matter  clearly  within  their  power.  The  other  contract^ 
ing  party  might  have  a  riglit  to  reject  such  ratification,  claiming  that 
the  contract  is  entire,  and  if  not  ratified  as  such,  it  should  not  be  made 
good  for  a  part  only.  But  if  they  claim  the  benefit  of  the  partial  rati- 
fication, the  corporation  can  hardly  object. 


PROPRIETORS  OF  THE  STOURBRIDGE  CANAL  v.  WHEELEY. 

1831.     2  Barnewall  ^  Adolphus,  792. 

This  case  was  argued  in  the  last  term  ^  by  Sir  James  Scarlett  for  the 
plaintiflT,  and  Camjibell  for  the  defendants.  The  facts  of  the  case, 
the  several  clauses  of  the  act  of  parliament  upon  which  the  question 
arose,  and  the  arguments  urged,  are  so  fully  stated  and  commented  on 
in  the  judgment  delivered  b}'  the  Court,  that  it  is  deemed  unnecessary 
to  notice  them  here.  Cur.  adv.  vult. 

Lord  Tenterden,  C.  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court. 

This  case  was  argued  before  us  in  the  last  term.  It  was  an  action  of 
assumpsit  brought  by  the  plaintiffs  to  recover  the  sum  of  492/.  ^s.  as  a 
compensation  for  the  use  of  a  way  or  passage  for  boats  loaded  with 
coals  and  otlier  merchandise,  along  a  part  of  the  plaintiffs'  canal,  made 
under  the  powers  of  the  16  G.  3,  c.  28,  an  act  of  parliament  for  mak- 
ing and  maintaining  the  Stourbridge  Canal  with  two  collateral  cuts. 
This  canal  was  formed  upon  two  levels  ;  the  upper  or  summit  level, 
which  communicates  with  the  Dudley  Canal,  then  intended  to  be  made 
and  since  completed ;  upon  the  whole  of  which  level  there  is  no  lock ; 
and  the  lower  or  Stourbridge  level,  extending  from  Stourbridge  to 
Stourton  ;  and  the  two  levels  are  connected  b}'  a  chain  of  sixteen  locks. 
Tiie  defendants  have  carried  large  quantities  of  coals  and  other  goods, 
part  from  the  Dudley  Canal,  part  not,  along  the  upper  level,  without 

1  Before  Lord  Tenterden,  C  J.,  Littledale,  Parke,  and  Taunton,  Js. 
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passing  tlirougli  an}'  lock.  Until  recently  the}'  have  paid  to  the  plain- 
tiffs a  compensation  in  the  nature  of  tonnage  for  the  coals  and  goods 
so  carried,  as  other  persons  have  also  done  ;  but  the  defendants  having 
latterly  refused  to  do  so,  this  action  has  been  brought ;  and  the  ques- 
tion is,  whether  the  plaintiffs  are  entitled  to  demand  anything  for  the 
use  of  the  part  of  the  canal  on  which  the  defendants  have  so  navigated  ; 
if  the}'  are,  the  sum  claimed  is  admitted  to  be  reasonable,  and  the  plain- 
tiffs are  entitled  to  recover  it :  if  they  are  not,  the  previous  payments 
by  the  defendants  cannot  render  them  liable,  and  the  plaintiffs  cannot 
recover  anything. 

The  canal  having  been  made  under  the  provisions  of  an  act  of  par- 
liament, the  rights  of  the  plaintiffs  are  derived  entirely  from  the  act. 
This,  like  many  other  cases,  is  a  bargain  between  a  company  of  adven- 
turers and  the  public,  the  terms  of  which  are  expressed  in  the  statute ; 
and  the  rule  of  construction  in  all  such  cases  is  now  fully  established 
to  be  this,  —  that  any  ambiguity  in  the  terms  of  the  contract  must 
operate  against  the  adventurers,  and  in  favour  of  the  public ;  and  the 
plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them  by  the 
act.  This  rule  is  laid  down  in  distinct  terms  by  the  Court  in  the  case 
of  The  Hull  Dock  Company  v.  La  Marche,  8  B.  &  C.  51,  where  some 
previous  authorities  are  cited ;  and  it  was  also  acted  upon  in  the  case 
of  The  Leeds  and  Liverpool  Canal  Company  v.  Hustler,  1  B.  «&  C.  424. 

Adopting  this  rule,  we  are  to  decide  whether  a  right  to  demand 
some  compensation  for  the  use  of  this  part  of  the  canal,  is  clearly  and 
unamhiyuously  given  to  the  plaintiffs  by  this  act  of  parliament ;  and 
we  think  it  is  not. 

The  act  of  parliament  recites  that  the  proposed  canal  will  be  of 
public  utility  (p.  732)  ;  the  company  are  empowered  to  purchase  land 
for  the  use  of  the  navigation  (p.  748)  ;  the  lands  acquired  by  voluntary 
or  compulsory  sale  are  vested  in  the  proprietors  for  the  use  of  the 
navigation,  and  for  no  other  use  or  purpose  whatsoever  (p.  759)  ;  and 
all  persons  whatsoever  are  to  have  free  liberty  "to  navigate  upon  the 
canal  and  collateral  cuts  with  any  boats  or  other  vessels "  of  certain 
dimensions,  "  and  to  use  the  wharfs  and  quays  for  loading  and  unload- 
ing any  goods,  wares,  merchandise,  and  commodities  ;  and  also  to  use 
the  towing  paths  with  horses  for  hauling  and  drawing  such  boats  and 
vessels  upon  payment  of  such  rates  and  dues  as  shall  he  demanded  by 
the  said  company  of  proprietors  not  exceeding  the  rates  before  men- 
tioned hi  the  statute"  (p,  788).  This  refers  to  a  previous  clause, 
p.  777,  which  provides  that,  in  consideration  of  the  great  charge  and 
expense  of  the  proprietors  in  making,  maintaining,  and  supplying  with 
water  the  canal  and  collateral  cuts,  &c.,  it  shall  be  lawful  for  the  com- 
pany from  time  to  time  to  ask,  demand,  take,  and  recover  for  their 
own  use  and  benefit  for  the  tonnage  and  wharfage  of  iron,  &c.,  and 
other  commodities  navigated,  carried,  and  conveyed  thereon,  such  rates 
and  duties  as  they  shall  think  fit,  not  exceeding  the  sum  of  sixpence 
for  every  ton  of  iron,  &c.,  navigated  on  any  i)ait  of  the  canal,  and 
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which  shall  pass  through  any  one  or  tnore  of  the  lochs  which  shall  be 
erected  on  the  said  canal.  A  similar  provision  is  made  for  the  tonnage 
and  wharfage  of  goods  in  vessels  navigated  on  the  collateral  cuts  ;  and 
a  power  of  bringing  an  action  for  arrears  or  distraining  is  given  to  the 
company. 

Now,  it  is  quite  certain  that  the  company  have  no  right  expressly 
given  to  receive  any  compensation  except  the  tonnage  paid  for  goods 
carried  through  some  of  the  locks  on  the  canal  or  the  collateral  cuts ; 
and  it  is  therefore  incumbent  upon  them  to  show  that  they  have  a  right 
clearly  given  b}'  inference  from  some  of  the  other  clauses. 

One  of  the  clauses  relied  upon  by  the  plaintiffs  is  that  which  gives 
the  public  the  use  of  the  canal,  p.  788,  and  it  is  contended  that  no  per- 
sons have  a  right  to  use  any  part  of  the  canal  under  that  clause,  except 
those  who  actually  do  pay  some  of  the  rates  or  dues,  and  consequently 
pass  some  of  the  locks ;  and  that  if  individuals  have  no  right  to  navi- 
gate a  particular  part,  the  compan}'  may  make  their  own  bargain  as  to 
the  terras  upon  which  they  ma}-  be  permitted  to  do  so.  ^ 

But  the  clause  in  question  is  capable  of  two  constructions  ;  one,  that      ''  ^^-^ 
those  persons  who  pass   the  locks,  and  therefore  pay  the  rates,  and  JL-^-:^^ 

those  only,  are  entitled  to  navigate  any  part  of  the  canal  or  cuts ;  the  ^' 

other,  that  all  persons  are  entitled  to  use  it,  paying  rates  when  rates 
are  due.  The  former  of  these  constructions  is  against  the  public  and  in 
favour  of  the  compan}',  the  latter  is  in  favour  of  the  public  and  against 
the  company,  and  is  therefore,  according  to  the  rule  above  laid  down, 
the  one  which  ought  to  be  adopted. 

And  indeed  the  more  obvious  meaning  of  this  clause  is,  to  declare 
that  the  canal  is  dedicated  to  the  public,  but,  at  the  same  time,  to  pre- 
serve the  right  of  the  company  to  tiie  rates  already  given  ;  and  ic  is 
reasonable  to  suppose  that,  by  the  section  p.  777,  which  gives  the  rates 
as  a  compensation  for  the  expenses  of  the  proprietors,  the  legislature 
meant  to  include  all  the  benefit  they  were  to  derive  from  the  canal,  and 
not  to  leave  the  company  to  make  what  agreement  they  pleased  with 
the  public  in  cases  not  provided  for,  and  to  gain  an  unlimited  profit 
from  a  particular  part  of  it.  They  probably  did  not  contemplate  the 
case  of  persons  using  the  canal  who  did  not  pass  any  lock  ;  but  whether 
the  omission  was  intentional,  or  arose  from  inadvertence,  it  is  still  an 
omission  in  that  clause  which  provides  for  the  emolument  of  the 
company. 

Another  section  upon  which  some  reliance  was  placed,  was  that  in 
page  789,  which  gives  to  the  owners  of  adjoining  lands  the  power  to 
use  any  pleasure  boats  on  the  canal,  &c.  (so  as  the  same  do  not  pass 
through  any  lock),  without  paying  any  rates  or  dues  for  the  same,  and  so 
as  such  boat  be  not  used /or  carrying  any  goods  ;  and  it  is  argued  that 
the  inference  arising  from  the  latter  part  of  this  clause  is,  that  pleasure 
boats  carrying  goods  would  be  liable  to  pay  rates,  though  they  should 
pass  no  locks ;  and  if  pleasure  boats,  then  all  other  boats  should  be 
equally  liable.     And  there  is  no  doubt  but  that  this  provision  does 
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afford  some  colour  for  this  argument.  The  object  of  the  clause  appears 
to  have  been,  partly  to  secure  the  right  of  the  proprietors  to  use  the 
canal  with  pleasure  boats  ;  (and  in  that  respect  it  was  introduced  pro 
majore  cautela  ; )  and  partly  to  prevent  the  company  being  injured  by 
their  passing  through  locks ;  and  the  framer  of  the  clause  seems  to  have 
added  the  last  provision  in  the  section  merel}'  to  put  pleasure  boats 
with  goods  on  board,  on  the  footing  of  loaded  vessels,  without  consid- 
ering whether  loaded  vessels  were  liable  to  duties  or  not.  At  any  rate 
this  clause  is  not  sufficient,  in  our  judgment,  to  enable  us  to  say  that  it 
is  dear  the  legislature  intended  to  give  the  plaintiffs  the  right  to  the 
compensation  claimed  for  the  use  of  a  part  of  the  canal  where  there  is 
no  lock. 

Upon  the  prhiciple  of  construction,  therefore,  above  laid  doWn,  viz., 
that  the  company  are  entitled  to  impose  no  burthen  on  the  public  for 
their  own  benefit  except  that  which  is  clearly  given  by  the  act,  we  are 
of  opinion  that,  as  their  right  to  claim  this  compensation  is  not  clearly 
given  by  the  act,  the  plaintiffs  are  not  entitled  to  recover. 

Judgment  for  defendants. 
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1878.    87  Pa.  State,  34, 

Case  to  recover  for  damages  to  plaintiff's  lumber  rafts  while  passing 
through  the  schute  of  defendants'  dam. 

Trunkey,  J.  The  defendants  were  incorporated  under  the  laws  of 
New  York,  and  by  divers  statutes  of  this  state,  are  vested  with  certain 
public  franchises.  For  the  purposes  of  the  grant  the  dam  across  the 
Delaware  River  was  built  about  fifty  years  ago,  and  the  right  to  main- 
tain it  is  conceded.  In  the  Act  of  1825,  Pamph.  L.  142,  is  a  provision 
"  That  the  said  company  shall  not  erect  any  works,  or  make  any 
improvement,  connected  with  the  Delaware  River,  unless  the  same  shall 
be  so  constructed  as  to  leave  the  channel  of  said  river  as  safe  and  as 
convenient  for  tlie  descent  of  rafts  as  it  now  is.'^  The  plaintiff  com- 
plains  that  the  river  is  not  as  safe  and  convenient  for  navigation  as 
before  the  erection  of  the  dam.  Unquestionably  this  is  so.  A  dam  in 
a  stream  is  an  impediment  and  in  some  degree  renders  its  navigation 
less  safe  and  convenient.  A  literal  construction  of  this  provision 
makes  it  impossible  to  build  and  maintain  the  dam,  and  the  conceded 
right  vanishes.  The  statutes  of  this  state,  recognizing  those  of  New 
York,  and  in  connection  therewith,  conferring  the  power  to  construct 
a  great  public  highway,  are  nugatory  under  a  strict  construction  of  the 
section  providing  for  safe  and  convenient  navigation  of  the  river. 
This  was  not  the  legislative  intent.  It  could  not  have  been  intended 
to  grant  a  franchise  to  build  a  public  highway,  in  connection  with  one 
in  a  sister  state,  and  so  clog  it  that  the  work  could  never  be  executed. 

Various  statutes,  from  time  to  time,  have  been  enacted  authorizing 
public  improvements,  some  of  which  would  obstruct  or  impede  the 
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navigation  of  rivers,  and  others  the  use  of  streets  and  roads,  which 
contained  provisions  forbidding  such  obstructions  and  impediments. 
The  courts  have  uniformly  held  that  these  provisions  should  be  liberally 
construed,  so  as  not  to  destroy  the  grant.  For  instance,  the  act  of  in- 
corporation of  the  Monongahela  Bridge  Company  contained  a  declara- 
tion that  nothing  therein  contained  should  authorize  the  erection  of  a 
bridge  over  the  Monongahela  river  "  in  such  manner  as  to  injure,  stop, 
or  interrupt  the  navigation  of  the  said  river,  by  boats,  rafts  or  other 
vessels."  It  was  held  that  the  proviso  was  not  intended  to  prevent  the 
erection  of  piers  in  the  bed  of  the  river,  yet  piers  in  the  bed  of  a  navi- 
gable stream  inevitably  endanger  navigation  and  render  it  more  difficult. 
They  do  not  necessarily  ''  injure,  stop  or  interrupt  the  navigation  "  in 
the  sense  in  which  these  words  were  used  by  the  legislature.  A  strict 
literal  meaning  was  not  intended,  and  in  the  very  nature  of  things,  it 
never  could  have  been.  When  the  purpose  of  the  franchise  is  th_e 
Ijcrformance  of  a  public  act,  the  grant  is  to  be  so  interpreted  as  tp 
enable  the  act  to  be  done.  The  extension  of  one  highway  over  an- 
other is  a  public  act,  and  not  less  so  because  of  the  power  to  exact 
tolls:  Monongahela  Bridge  Co.  v.  Kirk,  10  Wright,  112.  The  charter 
of  the  Erie  and  North  East  Railroad  Company  had  a  provision  that 
"The  said  railroad  shall  be  so  constructed  as  not  to  impede  or  obstruct 
the  free  use  of  any  public  road,  street,  lane  or  bridge  now  laid  out, 
opened  or  built."  "  These  words  taken  literally  and  in  their  strongest 
sense  would  prevent  the  railroad  from  being  made  on  the  streets  at  all. 
But  we  follow  authority  in  saying  they  are  not  to  be  so  interpreted.  The 
defendants  have  a  right  to  use  a  street  if  they  take  care  to  obstruct  it 
as  little  as  the  nature  and  character  of  their  improvement  will  permit, 
if  the}'  create  no  material  or  unnecessary  impediment — no  obstruction 
which  could  be  avoided  by  an}'  reasonable  expenditure  of  money  or 
labor.  They  cannot  occupy  the  whole  of  a  street  and  drive  the  public 
away  from  it  altogether.  But  any  street  which  is  wide  enough  for  the 
railroad  and  public  both  may  be  used  on  the  terms  mentioned."  Per 
Black,  C.  J.,  Commonwealth  v.  E.  &  N.  E.  Railroad  Co.,  3  Casey  365. 

It  is  no  departure  from  the  current  of  decisions,  but  in  its  direct 
line,  to  hold  that  the  defendants  can  enjoy  their  franchise,  can  lawfully 
construct  and  maintain  their  dam,  taking  care  to  obstruct  the  channel 
as  little  as  the  nature  and  character  of  the  improvement  will  permit, 
and  leaving  it  as  safe  and  convenient  for  the  navigation  of  rafts  as 
could  be  by  any  reasonable  expenditure  of  money  and  labor.  Their 
franchise  is  for  the  construction  of  one  highway  over  another.  The 
whole  community  are  interested  in  both.  Private  charters  are  strictly 
interpreted.  In  them  what  is  not  expressed  or  necessarily  implied,  is 
not  granted,  and  what  is  doubtful  is  resolved  in  favor  of  the  sovereign. 
But  when  the  sovereign  grants  a  public  franchise  over  a  highway,  a 
clause  relative  to  the  use  of  said  highway  will  not  be  so  construed  as  to 
defeat  the  grant. 

The  plaintiff  does  not  claim  merely  for  consequential  damages,  re- 
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suiting  solely  from  the  construction  of  the  dam.  If  he  did,  the 
defendants'  answer  would  be  found  in  Clarli  v.  Birmingham  and 
Pitts.  Bridge  Co.,  5  Wright  147,  and  Monongahela  Bridge  Co.  v. 
Kirk,  supra. 

He  claims  further  for  an  immediate  injur}',  consequent  upon  the  de- 
fendants' negligence,  in  that  the}'  "  built  and  left  the  said  dam  in  and 
across  said  highway,  in  a  dangerous,  insecure  and  impassable  state  and 
condition."  His  averment  implies  much  more  than  such  obstruction 
as  was  necessary  for  the  purposes  of  the  franchise,  and,  if  established, 
and  there  was  no  contributor}'  negligence,  his  right  to  recover  is  clear. 
If  he  adduced  sufficient  proof  of  such  negligence,  it  should  have  been 
submitted  to  the  jury. 

[After  considering  the  evidence,  the  Court  held,  that  it  was  insuffi- 
cient to  warrant  a  finding  that  the  defendants  were  guilty  of  neg- 
ligence.] Judgment  affirmed. 
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1854.     12  New  York,  121.1 

Ejectment  commenced  in  the  supreme  court  in  February,  1847, 
and  tried  at  the  Orange  county  circuit,  held  by  Mr.  Justice  Edwards 
in  October,  1848.  The  jury  found  a  special  verdict,  from  which  it 
appeared  that  on  the  first  day  of  July,  1836,  Nicholas  A.  Dederer, 
being  the  owner  in  fee  simple  of  a  farm  situate  in  Blooming  Grove, 
Orange  County,  executed  to  the  Hudson  and  Delaware  Railroad  Com- 
pany a  deed,  dated  that  day,  whereby,  in  consideration  of  the  benefits 
and  advantages  to  him  of  the  railroad  proposed  to  be  made  by  the 
company,  and  of  one  dollar  to  him  paid  by  the  company,  he  granted  to 
such  company  the  privilege  of  surveying  and  laying  out,  by  its  agents 
and  engineers,  through  his  farm  or  tract  of  land,  the  route  and  site  of 
its  road  ;  and  also  granted,  bargained,  sold,  and  conveyed  unto  the 
company  and  its  successors,  so  much  of  the  farm  as  might  be  selected 
and  laid  out  by  tlie  company  for  the  site  of  its  railroad,  six  rods  in 
width  across  the  farm ;  provided  always,  and  such  grant  was  made 
upon  the  express  condition,  that  the  company  should  construct  its 
railroad  within  tlie  time  prescribed  by  the  act  incorporating  the  same. 
That  subsequently,  and  before  the  27th  of  October,  1836,  the  company 
selected  and  laid  out,  for  the  site  of  its  railroad  through  the  farm,  a 
strip  of  land  six  rods  wide  extending  through  the  farm.  That  on  the 
first  of  April,  1844,  the  farm  formerly  owned  by  Dederer,  by  virtue  of 
sundry  mesne  conveyances,  became  the  property  of  tlie  plaintiff  in  fee 
simi)lo,  subject  only  to  such  right  as  the  Hudson  and  Delaware  Kailroad 
Company  then  liad  to  any  portion  thereof  suHlcient  for  the  track  of  its 

1  Arguments  omitted.  —  Ed. 
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road.  That  this  company,  on  the  27th  of  October,  1836,  commenced 
the  construction  of  its  raih'oad,  but  never  completed  or  put  in  operation 
a  double  or  single  track,  or  any  part  thereof.  That  in  pursuance  of 
an  act  of  the  legislature,  entitled  an  act  authorizing  the  New  York  and 
Erie  Railroad  Company  to  construct  a  branch  road,  terminating  at  the 
village  of  Newburgh,  passed  April  8,  1845,  the  Hudson  and  Delaware 
Railroad  Company  were  authorized  to,  and  on  the  14th  of  September. 
1846,  did  execute  to  the  defendant,  the  New  York  and  Erie  Railroad 
Compan}-,  a  deed,  and  thereby  for  a  valuable  consideration  granted, 
bargained,  sold,  and  conveyed  to  the  defendant  and  its  successors, 
the  maps,  charts,  drafts,  surveys,  and  other  personal  property  of  the 
Hudson  and  Delaware  Company,  and  all  its  rights,  privileges,  immuni- 
ties and  improvements,  acquired  under  and  hy  virtue  of  the  original  act 
of  incorporation,  or  of  any  act  amending  it,  or  in  any  other  manner ; 
and  also  all  the  grants,  lands,  and  real  estate  acquired  by  or  ceded  or 
conveyed  to  the  Hudson  and  Delaware  Companv,  and  all  its  right,  title, 
and  interest  to  the  same,  and  particularly  the  right  of  way,  granted  by 
Dederer  to  the  compan}"  and  its  successors,  b}-  the  deed  from  him  above  , 
mentioned.  That  when  this  suit  was  commenced,  on  the  25th  of  Feb-  \ 
ruary,  1847,  the  defendant  had  not  completed  or  put  in  operation  its  ■ 
branch  road  terminating  at  Newburgh,  or  an}'  part  of  it,  nor  had  it  , 
done  so  when  the  cause  was  tried.  That  on  the  2d  of  December,  1846, 
the  defendant  entered  upon  the  strip  of  land  six  rods  wide,  mentioned 
in  the  deed  from  Dederer  and  laid  out  by  the  Hudson  and  Delaware 
Company  through  his  farm  as  the  site  of  its  road,  and  ejected  the 
plaintiff  therefrom,  and  that  the  defendant  was  still  in  the  possession 
thereof.  The  suit  was  brought  to  recover  possession  of  this  strip  of 
land  from  the  defendant. 

The  justice  before  whom  this  cause  was  tried  ordered  judgment  upon 
the  special  verdict  in  favor  of  the  plaintiff.  The  defendant  appealed, 
and  the  supreme  court,  sitting  in  general  term  in  the  3d  district,  reversed 
the  judgment  and  gave  judgment  in  favor  of  the  defendant.  {See  12 
Barb,,  460.)     The  plaintifT  appealed  to  this  court. 

E.  L.  Fancher^  for  appellant. 

T.  M.  Kissock,  for  respondent. 

Parker,  J.  The  grant  from  Dederer  to  the  Hudson  and  Delaware 
Railroad  Company,  bearing  date  the  first  day  of  July,  1836,  was  made 
to  that  company  "  and  their  successors."  Under  that  grant,  there  can 
be  no  doubt  the  Hudson  and  Delaware  Railroad  Compan}-  took  a  fee. 
TtiR  words  of  pprpetuity  used  would  have  been  suilicient  to  describe  a 
fee,  even  under  the  most  strict  requirements  ot  tLie  common  law.. 

The  company  had  ample  power  to  purchase  lands.  It  was  a  power 
incident  at  common  law  to  all  corporations,  unless  the)'  were  specially 
restrained  by  their  charters  or  by  statute.  (2  Kent^  281  ;  Co.  JJtt.^ 
44  a,  300  h;  1  /i>/  on  Corp.,  76,  78,  108,  115  ;  3  Pick.  239.)  And  in 
this  case  the  power  was  expressly-  conferred  by  the  9th  section  of  the 
charter  (/Sless.  iawjs  o/ 1835,  jo.  113);  and  by  the  16th  section  there 
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were  given  to  it  the  general  powers  conferred  upon  corporations 
'^1  R.  S.  731),  one  of  which  is  that  of  holding,  purchasing  and  con- 
y^  1  veying  such  real  estate  as  the  purposes  of  the  corporation  ma}'  require. 
But  if  no  words  of  perpetuity  had  been  used,  the  grantor  owning  a  fee, 
the  company  would  have  taken  a  fee ;  for  the  statute  is  now  impera- 
tive, that  every  grant  shall  pass  all  the  estate  or  interest  of  the  grantor, 
unless  the  intent  to  pass  a  less  estate  or  interest  shall  appear  by 
express  terms  or  be  necessarily  implied  in  the  terms  of  the  grant. 
(1  R.  S.,  748,  §  1.) 

But  it  is  objected  that  because,  by  the  act  of  incorporation,  there 
was  given  to  it  only  a  term  of  existence  of  fiftv  j'cars  {Laws  o/*1835, 
p.  110,  §  1),  therefore  the  grant  shall  be  deemed  to  have  conveyed  an 
estate  for  years,  and  not  in  fee.  The  unsoundness  of  that  position  is 
easily  shown.  It  was  never  yet  held,  that  a  grant  of  a  fee  in  express 
terms  could  be  restricted  by  the  fact  that  the  grantee  had  but  a  limited 
term  of  existence.  If  it  were  so,  a  grant  could  never  be  made  to  an 
individual  in  fee,  because,  in  liis  earthlv  existence,  he  is  not  immortal. 
Under  such  a  rule,  a  man  could  never  buy  a  greater  interest  in  a  farm 
than  a  life  estate.  It  would  follow  that  all  estates  would  be  life  estates, 
except  those  held  by  perpetual  corporations.  The  intent  of  parties, 
fully  expressed  in  a  deed,  would  avail  nothing,  but  all  grants  would  be 
measured  by  the  mortality  of  the  grantee.  It  is  needless  to  follow  out 
the  proposition  further  to  show  its  absurdity. 

It  is  not  to  the  parties  to  a  grant,  but  to  its  terms,  that  we  look  to 
ascertain  the  character  and  extent  of  the  estate  conveyed.  Such  was 
the  rule  at  common  law,  and  is  still  by  statute.  (1  R.  S.,  748,  §  1.) 
The  change  made  by  the  statute  favors  the  grantee,  where  there  are  no 
express  terms  in  the  grant,  by  the  presuming  the  grantor  intended  to 
conve}'  all  his  estate. 

At  common  law,  it  was  only  where  there  were  no  express  terms, 
defining  the  estate  in  the  conve3'ance,  that  the  term  of  legal  existence 
of  the  grantee  was  deemed  to  be  the  measure  of  the  interest  intended 
to  be  conveyed.  Thus,  words  of  perpetuit}',  such  as  "heirs  or  suc- 
cessors," were  necessary  to  convey  a  fee.  A  grant  to  an  individual, 
without  such  words,  conveyed  only  a  life  estate.  For  the  same  reason 
a  grant,  without  such  words,  to  a  corporation  aggregate  (  Viners  Ab.^ 
Estate^  L.  3),  or  to  a  maj'or  or  commonalty  {ih.,  3),  convej'ed  a  fee, 
because  the  grantees  were  perpetual.  The  grantee  named  in  such  case 
having  a  perpetual  existence,  the  estate  could  not  have  been  enlarged 
by  words  of  succession. 

But  this  is  now  changed  b}'  our  Revised  Statutes.  Words  of  inheri- 
tance or  succession  are  no  longer  necessary,  and,  in  their  absence,  we 
look,  not  to  the  term  of  existence  of  the  grantee  to  ascertain  the  estate, 
but  to  the  amount  of  interest  owned  by  the  grantor  at  the  time  he 
conveyed.  All  his  estate  is  deemed  to  have  passed  by  the  grant. 
(1  R.  S.,  748,  §  1.) 

All  this  is  applicable  only  to  cases  where  the  grant  is  silent  as  to 
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the  extent  of  interest  conveyed.  Where  that  interest  is  expressly 
described,  as  in  this  case,  the  law  never,  either  before  or  since  our 
/evision,  did  violence  to  the  intent  of  the  parties,  b}*  cutting  down  the 
estate  agreed  to  be  conveyed  to  the  measure  of  the  grantee's  term  of 
existence.  It  has  long  been  one  of  the  maxims  of  the  law,  that  "  no 
implication  shall  be  allowed  against  an  express  estate  limited  by  express 
words."     (Viner's  Ab.,  Implicatio?i,  A.,  5;  1  Sulk.,  236.) 

It  is  erroneous  to  say  that  an  estate  in  fee  cannot  be  fully  enjoyed 
by  a  natural  person,  or  by  a  corporation  of  limited  duration.  It  is  an 
enjoyment  of  the  fee  to  possess  it,  and  to  have  the  full  control  of  it, 
including  the  power  of  alienation,  by  which  its  full  value  ma}-  at  once 
be  realized. 

It  is  well  settled  that  corporations,  though  limited  in  their  duration, 
may  purchase  and  hold  a  fee,  and  they  may  sell  such  real  estate  when- 
ever thej'  shall  find  it  no  longer  necessar}-  or  convenient.  (5  Denio, 
389;  2  Preston  on  Estates,  50.)  Kent  says:  "Corporations  have  a 
fee  simple  for  the  purpose  of  alienation,  but  they  have  only  a  deter-  j^  L^ 

minable  fee,  for  the  purpose  of  enjoyment.     On  the  dissolution  of  the  ^\ji 
corporation,  the  reverter  is  to  the  original  grantor  or  his  heirs  ;  ^  but  the          ^X*^ 
grantor  will  be  excluded  by  the  alienation  in  fee,  and  in  that  way      ^^ 
the  corporation  may  defeat  the  possibility  of  a  reverter.     (2  Kent,  282  ; 
5  Denio,  389  ;  1  Comst.  R.  509.)     Large  sums  of  money  are  accord- 
ingly expended  by  railroad  companies  in  erecting   extensive   station 
houses  and  depots,  and  by  banking  corporations  in  erecting  banking 
houses,  because,  holding  the  land  in  fee,  they  may  be  able  to  reimburse 
themselves  for  the  outlay  by  selling  the  fee  before  the  termination  of 
their  corporate  existence. 

The  Hudson  and  Delaware  Railroad  Company  then,  by  their  grant 
from  Dederer,  took  a  title  in  fee,  but  it  was  a  fee  upon  condition,  there 
being  in  the  grant  an  express  condition  that  the  road  should  be  con- 
structed b}'  the  company  within  the  time  prescribed  by  the  act  of  incor- 
poration. This  was  not  a  condition  precedent,  as  was  argued  by  the 
plaintiff's  counsel,  but  a  condition  subsequent. 

Kent  says  (4  Kent,  129) :  '"Conditions  subsequent  are  not  favored 
in  tlie  law  and  are  construed  strictly,  because  they  tend  to  destroy 
estates."  They  can  only  be  reserved  for  the  benefit  of  the  grantor 
and  his  heirs,  and  no  others  can  take  advantage  of  a  breach  of  them. 
(4  Kent  Com.  122,  127;  2  Black.  Com.,  154.)  The  plaintiff  took  his 
deed  of  the  farm  on  the  first  of  April,  1844.  This  was  one  year  before 
the  expiration  of  the  time  for  constructing  the  road,  and  two  years 
before  the  Hudson  and  Delaware  Railroad  Company  conveyed  to  the 
defendants.  At  that  time,  therefore,  there  had  been  no  breach  of  the 
condition  ;  on  the  contrary,  the  right  of  the  company  was  expressly 
recognized  and  reserved  in  the  deed.  Certainly,  then,  Dederer,  when 
he  conveyed,  had  no  assignable  interest 

Judgment  affirmed. 
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1871.     38  Conn.  342.1 

Bill  in  equity  hy  the  executors  of  the  will  of  William  Bostwick, 
praying  for  advice  in  the  construction  of  the  will.  The  residue,  both 
real  and  personal,  was  devised  to  trustees,  to  be  applied  for  the  benefit 
of  testator's  daughter  during  her  life.  If  the  daughter  should  die  leav- 
ing no  husband  or  issue,  a  certain  part  of  the  trust  fund  was  to  be 
divided  between  six  societies,  of  which  the  American  Tract  Societ}',  a 
New  York  corporation,  was  one.  The  daughter  died,  leaving  neither 
husband  nor  children.  Counsel  for  the  heirs-at-law  of  the  testator 
contend  that  the  American  Tract  Societ}'  is  incapable  of  taking  real 
estate  in  Connecticut  b}'  devise,  and  that  the  residuary  clause  must 
fail  so  far  as  it  attempts  to  devise  real  estate  iu  Connecticut  to  that 
corporation. 

H.  White  and  J.  S.  Beach.,  for  petitioners. 

Doolittle  and  X.  N'.  Bristol.,  for  heirs  of  testator. 

D.  B.  Beach.,  for  heirs  of  daughter. 

J.  W.  Edmunds.,  Cook,  Campbell.,  G.  K.  Titus,  T.  Westervelt, 
A.  L.  Edioards.,  S.  E.  Baldwin.,  for  various  Societies. 

Foster  J. 

It  is  asserted  that  the  American  Tract  Society  can  take  neither  real 
or  personal  property  under  this  will.  That  it  cannot  take  real,  because 
its  charter  of  incorporation,  granted  b}'  the  state  of  New  York,  does 
not  confer  the  power  of  taking  by  devise  ;  that  it  cannot  take  personal, 
because  the  charter  provides  that  the  net  income  of  said  societ}-  arising 
from  real  and  personal  estate  shall  not  exceed  the  sum  of  $10,000  annu- 
ally. This  limit  it  is  claimed  has  been  reached  and  exceeded,  and  so 
the  capacity  of  tiie  society  to  take  property  is  exhausted.  This  society 
was  incorporated  by  a  special  act  of  the  legislature  of  the  state  of  New 
York,  passed  May  26,  1841.  The  third  section  of  its  charter  provides 
that  the  corporation  shall  possess  the  general  powers,  and  be  subject 
tfi  the  provisions,  contained  in  title  3d  of  chapter  18  of  the  first  part  of 
the  revised  statutes,  so  far  as  tlie  same  are  applicable  and  have  not 
been  repealed.  The  title  and  chapter  referred  to  enumerate  the  powers 
of  corporations,  and  the  clause  which  bears  directly  upon  this  subject 
reads  thus:    "to  hold,  purchase,  and  convey  such  real  and  personal 

^  Statement  abridged.  Only  so  much  of  the  opinion  is  given  as  relates  to  one 
point.     Arguments  omitted. —  Ed. 
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estate  as  the  purposes  of  the  corporation  shall  require,  not  exceeding 
the  amount  limited  in  its  charter."  This  charter  was  amended  b}'  the 
legislature  of  New  York  on  the  31st  of  Marcli,  1866,  but  as  this  was 
after  the  death  both  of  the  testator  and  of  his  daughter,  that  amend- 
ment need  not  be  particularly  considered,  as  it  cannot  materially  affect 
the  question  involved.  Now  it  is  manifest  that  this  corporation  has 
express  power  b}'  its  charter  to  hold,  purchase  and  convey  real  and  per- 
sonal estate,  for  specified  purposes  and  to  a  limited  amount.  There  is 
no  express  power  to  take  by  devise,  nor  is  the  power  so  to  take 
expressly  prohibited.  We  suppose  there  could  be  no  doubt  that  this 
corporation  could  take  by  devise  in  New  York,  if  the  Statute  of  Wills 
of  that  state  empowered  corporations  generally  to  take  in  that  manner. 
The  Enghsh  Statute  of  Wills,  passed  in  the  time  of  Henry  VIII, 
authorized  every  person  having  a  sole  estate  in  fee  simple  of  any 
manors  &c.,  "  to  give,  dispose,  will,  or  devise,  to  any  person  or  per- 
sons, except  to  bodies  politic  and  corporate,  by  his  kist  will  and  testa- 
ment in  writing,  or  otherwise  by  any  acts  lawfully  executed  in  his 
lifetime,  all  his  manors  &c.,  at  his  own  will  and  pleasure,  any  law,  stat- 
ute, custom,  or  other  thing  theretofore  had,  made,  or  used  to  the  con- 
trary notwithstanding."  Thus  corporations,  b}'  express  exception  in 
these  statutes,  were  not  enabled  to  take  lands  directly  by  devise  in 
England,  and  the  Statute  of  Wills  of  the  state  of  New  York  makes  the 
same  exception.  By  that  statute  it  is  enacted,  that  all  persons,  except 
idiots,  persons  of  unsound  mind,  married  women,  and  infants,  may 
devise  their  real  estate  by  a  last  will  and  testament  duly  executed  &c. 
"  Such  devise  may  be  made  to  every  person  capable  by  law  of  holding 
real  estate ;  but  no  devise  to  a  corporation  shall  be  valid,  unless  such 
corporation  be  expressl}'  authorized  bj-  its  charter,  or  b}'  statute,  to 
take  by  devise."  3  N.  Y.  Rev.  Stat.,  138,  (5th  ed.).  This  corpora- 
tion therefore,  prior  to  the  recent  amendment  of  its  charter,  could  not 
take  by  devise  in  New  York,^  and  such  is  the  decision  of  their  Supreme 
Court  and  Court  of  Appeals  in  this  very  case.  And  so  it  is  earnestly 
contended  that  it  cannot  take  b}'  devise  in  Connecticut.  We  yield 
readil}'^  to  the  doctrine  laid  down  in  this  connection  in  regard  to  cor- 
porations ;  indeed  it  is  too  thoroughly-  established  to  be  doubted  or 
questioned.  That  doctrine  perhaps  is  nowhere  better  stated  than  in 
the  case  o^  Heady.  Providence  Ins.  Co.,  2  Cranch,  127,  by  the  then 
illustrious  head  of  the  Supreme  Court  of  the  United  States,  the  late 
Chief  Justice  Marshall.  "It  [a  corporation]  may  correctlj- be  said 
to  be  precisely  what  the  incorporating  act  has  made  it ;  to  derive  all  its 
powers  from  that  act,  and  to  be  capable  of  exerting  its  faculties  only 
in  the  manner  which  that  act  authorizes."  Now  this  corporation 
stands  at  the  bar  of  this  court  claiming  the  right  to  take  lands  within 

^  Corporations  "always  had  the  riglit  at  common  law  to  take  personal  property 
6y  bequest ;  .  .  .  and  I  entertain  no  doubt  that  they  have  that  right  under  our  stat- 
utes." Wright,  J.,  in  Sherwood  v.  Am.  Bible  Society,  4  Abbott,  N.  Y.  App.  Dec.  227. 
p.  231.  — Ed. 
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our  territor}'  by  devise.     It  is  clothed  with  such  powers  as  have  been 
conferred  by  its  charter.     Those,  a  portion  of  them,  as  we  have  seen, 
are  to  hold,   purchase,  and  convey  real  estate.     It  is  not  expressly 
authorized  to  take  by  devise,  nor  is  it  prohibited  from  so  taking.     Can 
it  then  take  bj'  devise  ?    Not  in  New  York,  as  we  have  seen.     There- 
fore not  in  Connecticut,  sa}'  the  counsel  for  the  heirs  at  law,  for  being 
a  New  York  corporation,  and  by  the  law  of  that  state  devoid  of  power 
to  take  by  devise,  no  argument  is  needed  to  show  its  inability  to  take 
by  devise  in  Connecticut.     This  conclusion  is  too  hastily  drawn.     If_ 
the  inability  to  take  by  devise  arose  out  of  a  prohibitorj'  clause  in  the 
charter,  the  conclusion  wo"1f^  b^  Ipga]  and  logiffll      But  the  inability 
does  not  so  arise.'    There  is  no  prohibition  in  the  charter ;  xhe  itTability 
is  created  by  tEe  New  York  Statute  of  Wills,  expressly-  excepting  cor- 
porations from  taking  by  devise.     Now  this  corporation  brings  with  it 
I  from  New  York  its  charter,  but  it  does  not  bring  with  it  the  New  York 
I  Statute  of  Wills  and  cannot  bring  it  to  be  recognized  as  law  within 
11  this  jurisdiction.     There  is  an  obvious  distinction  between  an  incapa- 
,-jJL    1 1  city  to  take  created  by  the  statute  of  a  state,  which  is  local,  and  a 
r  I  prohibitory  clause  in  the  charter,  which  everywhere  cleaves  to  the  cor- 
I  I  poration.     The  reasoning  is  fallacious,  not  recognizing  this  distinction. 
I  '  There  being  no  prohibition  in  the  charter,  and  the  power  to  hold  and 
convey  real  estate  being  expressly  given,  we  must  look  to  our  own 
statutes  and  laws,  and  not  to  those  of  New  York,  to  determine  whether 
or  not  this  corporation  can  take  by  devise  in  Connecticut. 

The  state  of  New  York  has  partially  adopted  the  policy  of  England 
in  regard  to  devises  to  corporations,  though  the  English  statutes,  usu- 
ally' called  the  statutes  of  mortmain,  have  not  been  reenacted  in  that 
state.  Those  statutes  began  with  Magna  Charta,  in  9  Henry  III, 
and  embrace  a  succession  of  acts  down  to  and  including  9  George  11. 
They  were  intended  to  check  the  ecclesiastics  of  the  Roman  church 
from  absorbing  in  perpetuity,  in  dead  clutch,  all  the  lands  of  the  king- 
dom, and  so  withdrawing  them  from  public  and  feudal  charges.  Shel- 
ford  on  Mortmain,  2.  By  the  statute  of  43  Eliz.,  ch.  4,  known  as  the 
Statute  of  Charitable  Uses,  lands  may  be  devised  to  a  corporation  for  a 
charitable  use,  and  the  court  of  chancery  will  support  and  enforce  such 
devises.  Whether  a  court  of  equity  has  power  to  execute  and  enforce 
such  trusts,  as  charities,  independent  of  any  statute,  is  a  question  which 
has  been  much  discussed,  and  ver}^  high  authorities  can  be  quoted  both 
in  favor  and  against  the  exercise  of  such  a  power.  We  think  the  latter 
and  better  opinion  to  be  in  favor  of  an  original  and  necessar}'  jurisdiction 
in  courts  of  equity  as  to  devises  in  trust  for  charitable  purposes,  when 
the  general  object  is  sufficiently  certain,  and  not  contrary  to  any  positive 
rule  of  law.  It  is  unnecessary  however  to  decide  this  question,  for  in 
this  state  we  have  no  statutes  of  mortmain  ;  no  exception  in  our  Stat- 
ute of  Wills  prohibiting  corporations  from  taking  by  devise  ;  aliens, 
resident  in  this  state  or  in  any  of  the  United  States,  ma}'  purchase, 
hold,  inherit,  or  transmit  real  estate,  in  as  full  and  ample  a  manner  as 
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native  born  citizens ;  their  wives  are  entitled  to  dower ;  their  children 
and  other  lineal  descendants  may  inherit ;  and  we  have  besides  a  stat- 
ute, passed  in  our  colonial  days  in  1702,  in  effect  reenacting  the  statute 
of  43  Elizabeth,  and  containing  indeed  more  liberal  and  comprehensive 
provisions  to  sustain  devises  of  this  description  than  are  contained  in 
the  43  Elizabeth.  That  act  provides,  that  "  all  lands,  tenements,  or 
other  estates,  that  have  been  or  shall  be  given  or  granted  by  the  Gen- 
eral Assembly,  or  any  town  or  particular  person,  for  the  maintenance 
of  the  ministry  of  the  gospel,  or  of  schools  of  learning,  or  for  the  relief 
of  the  poor,  or  for  any  other  public  and  charitable  use,  shall  forever 
remain  to  the  uses  to  which  they  have  been  or  shall  be  given  or  granted, 
according  to  the  true  intent  and  meaning  of  .the  grantor,  and  to  no 
other  use  whatever." 

We  therefore  entertain  no  doubt  that  the  American  Tract  Society 
can  take  by  devise  in  this  state.  As  to  the  other  objection,  that  hav- 
ing an  income  greater  in  amount  than  is  allowed  by  its  charter  it  has 
exhausted  its  power  to  take,  it  suffices  to  say  that  no  such  fact  is 
found  by  the  very  competent  committee  whose  report  is  on  the  record. 


BRADBURY  v.  BOSTON  CANOE  CLUB. 

1891 .     153  Massachusetts,  77. 

Holmes,  J.  This  is  an  action  upon  a  promissory  note  for  one 
hundred  and  fifty  dollars  and  interest,  given  by  the  defendant  to  the 
plaintiff  for  money  lent  to  it  by  the  plaintiff  to  be  used  in  building  a 
club-house.  There  is  a  second  count  for  money  lent.  At  a  meeting, 
duly  called,  the  corporation  passed  a  vote  authorizing  its  treasurer  to 
borrow  money  in  terms  sufficiently  broad  to  cover  the  loan  in  question. 
The  suggestion  that  no  sufficient  notice  of  the  business  to  be  transacted 
was  given,  does  not  seem  to  us  fairly  open  on  the  agreed  facts.  More- 
over, it  would  be  impossible  to  argue  that  tlie  defendant  had  not  recog- 
nized and  ratified  the  act  of  its  treasurer  in  borrowing  from  the  plaintiff. 
The  money  was  received  by  the  corporation,  and  was  used  by  it  for 
the  purpose  mentioned.  The  only  question  for  us  is,  whether  the  cor- 
poration acted  illegally  in  borrowing  money  for  the  purpose  of  erect- 
ing a  club-house  upon  land  of  which  it  held  a  lease. 

The  defendant  is  a  corporation  formed  under  the  Pub.  Sts.  c.  115, 
§  2,  for  encouraging  athletic  exercises.  By  §  7  it  "  may  hold  real  and 
personal  estate,  and  may  hire,  purchase,  or  erect  suitable  buildings  for 
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its  accommodation,  to  an  amount  not  exceeding  five  hundred  thousand 
dollars,"  etc.  We  are  of  opinion  that  under  these  words  the  defendant 
had  power  to  take  a  lease  of  land  and  to  erect  a  suitable  club-house 
upon  it.  Having  this  power,  it  was  entitled  to  raise  money  for  the  pur- 
pose. No  argument  is  needed  to  show  that  the  power  at  the  end  of  §  7, 
to  receive  and  hold  in  trust  funds  received  by  gift  or  bequest,  does  not 
confine  the  corporations  to  that  mode  of  raising  it.  Borrowing  money 
is  a  usual  and  proper  means  of  accomplishing  what  the  statute  ex- 
pressly permits.  See  Faij  v.  Koble,  12  Cush.  1,  18  ;  Morville  v.  Ameri- 
can Tract  Society,  123  Mass.  129,  136 ;  Davis  v.  Old  Colony  Railroad, 
131  Mass.  258,  271,  275.  As  this  is  a  sufficient  reason  for  giving  the 
plaintiff  judgment,  it  is  unnecessary  to  consider  whether  there  are  not 
others.  Judgment  for  the  plaintiff. 

C.  J.  Mclntire  &  F.  Hunt,  for  the  plaintiff. 

C.  H.  Spragudf  for  the  defendant. 

^--'■^^-  Black,  J.,  in  HUTCHINSON  v.  GREEK 

-       t  Black,  J.  ...  It  is  further  insisted  that  the  board  of  directors  had 

jf-        no  power  to  make  the  assignment  without  the  consent  of  the  stock- 
"^  holders.     A  corporation  may,  like  an  individual,  make  an  assignment 

-y^^^ '  under  the  statute  of  this  state  relating  to  voluntary  assignments. 
Shockley  v.  Fisher,  75  Mo.  498.  By  whom,  then,  is  the  power  to  be 
exercised  ?  By  the  directors,  the  stockholders,  or  by  both  ?  Where 
the  powers  of  a  corporation  are  vested  in  a  board  of  directors,  they 
may,  unless  restricted,  do  whatever  the  corporation  might.  Field  on 
Corp.,  sees.  146  and  152.  Now,  while,  by  exi)ress  statute,  a  vote  of 
the  stockholders  of  these  corporations  is  essential  to  enable  them  to 
increase  or  diminish  the  stock,  to  change  the  business,  to  issue  pre- 
ferred stock,  and  to  convert  bonds  into  stocks,  still,  in  general,  article 
8,  of  cliaj)ter  21,  Revised  Statutes,  contemj)lates  that  the  business  will 
be  conducted  by  a  board  of  directors.  Section  930,  among  other  things, 
provides  that  "the  property  or  business  of  the  coi'poration  shall  be 
conducted  and  managed  by  directors."  Certain  it  is  there  is  notliing 
in  the  statute  under  which  this  corporation  was  created,  and  by  which 
it  is  governed,  or  in  its  articles  of  association,  or  bylaws,  whicli  limits 
or  restricts  the  powers  of  the  directors  in  the  disposition  of  the  pro- 
perty.    The  corporation  then  has  the  power  to  make  an  assignment, 


(b)  In  whom  the  Powers  are  vested. 


1886.    91  Missouri,  367,  pp.  375,  376. 
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and  that  power  being  vested  in  the  directors  without  restriction,  it 
must  follow  that  they,  and  they  alone,  are  authorized  to  make  it.  It 
is  the  duty  of  the  directors  to  care  for  the  creditors,  and  when  the 
corporation  becomes  crippled  and  unable  to  meet  its  obligations  in  the 
usual  course  of  business,  it  is  competent  for  the  directors  to  make  an 
assignment,  and  this  they  may  do  without  the  consent  of  the  stock- 
holders. This  conclusion  has  the  support  of  adjudications  of  this  and 
other  courts.  Chew  v.  Elli7igwood,  86  Mo.  260 ;  Dana  v.  The  Bank 
oj  the  United  States,  5  W.  &  S.  (Pa.)  223  ;  DeCamp  v.  Alward,  52  Ind. 
473.  The  directors  may,  with  propriety,  consult  with  the  stockhold- 
ers, but  under  the  circumstances  just  stated,  and  in  the  exercise  of 
their  best  judgment,  they  may  make  the  assignment  even  against  the 
expressed  will  of  the  stockholders.  Of  the  cases  relied  upon  by  the 
appellants,  that  of  Abbott  v.  American  Hard  Rubber  Co.,  33  Barb.  580, 
was  not  an  assignment  for  the  benefit  of  creditors.  There  the  trus- 
tees attempted,  through  the  form  of  a  sale,  to  secure  to  themselves 
the  property  of  the  corporation  at  the  expense  of  the  other  stockhold- 
ers. The  sale  was  voidable,  as  to  the  stockholders  not  consenting, 
though  a  majority  agreed  to  the  transaction. 


CHICAGO   CITY  KAILWAY   COMPANY  v.   ALLERTON. 

1873.    18  Wallace  {U.  S.),  233. 

Appeal  from  the  Circuit  Court  for  the  northern  district  of  Illi- 
nois ;  the  case  being  thus  : 

The  Chicago  City  Railway  Company  was  a  corporation  owning  a 
street  railroad  in  Chicago.  The  directors  of  the  company,  without 
consulting  the  stockholders  or  calling  a  meeting  of  them,  resolved  to 
increase  the  capital  stock  of  the  company  from  $1,250,000  to  $1,500,- 
000.  To  this  one  Allerton,  who  was  a  stockholder,  objected,  and  filed 
a  bill  praying  for  an  injunction  to  prevent  the  increase.  His  position 
was  that  it  could  not  be  lawfully  made  without  the  concurrence  of  the 
stockholders,  and  in  support  of  this  view  he  relied  upon  the  constitu- 
tion of  Illinois,  adopted  in  July,  1870,  by  the  thirteenth  section  of  the 
eleventh  article  of  which  it  is  declared  as  follows  :  — 

"  No  railroad  corporation  shall  issue  any  stock  or  bonds,  except  for  money, 
labor,  or  property  actually  received  and  applied  to  the  purposes  for  -svhich 
such  corporation  was  created,  and  all  stock-dividends,  and  other  fictitious  in- 
crease of  the  capital  stock,  or  indebtedness  of  any  such  corporation,  shall  be 
void.  The  capital  stock  of  no  railroad  corporation  shall  be  increased  for  any 
purpose,  except  upon  giving  sixty  days'  public  notice  in  such  manner  as  may 
be  pro\-ided  by  law." 

He  also  relied  on  an  act  of  the  legislature  of  Illinois,  passed  March 
26th,  1872,  to  execute  and  carry  out  the  above  provision  of  the  consti* 
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tution,  by  which,  amongst  other  things,  it  was  enacted  that  no  corpo- 
ration should  change  its  name  or  place  of  business,  increase  or  de- 
crease its  capital  stock,  or  the  number  of  its  directors,  or  consolidate 
with  other  corporations,  without  a  vote  of  two-thirds  of  the  stock  at 
a  stockholders'  meeting. 

The  railway  company,  in  its  answer,  relied  upon  its  charter,  granted 
February  14th,  1859,  the  third  and  fourth  sections  of  which  were  as 
follows : 

"  Section  3.  The  capital  stock  of  said  corporation  shall  be  one  hundred 
thousand  dollars,  and  may  be  increased  from  time  to  time,  at  the  pleasure  of 
said  corporation. 

"  Sf.ction  4.  All  the  corporate  powers  of  said  corporation  shall  be  vested 
in  and  exercised  by  a  board  of  directors,  and  such  officers  and  agents  as  said 
board  shall  appoint." 

The  position  of  the  company  was  that  the  third  section  conferred  an. 
unrestricted  right  to  increase  the  capital  stock  at  will,  and  that  the 
fourth  vested  this  power  in  the  board  of  directors,  and  that  the  con- 
stitutional provision  and  act  above  referred'to,  if  applied  to  this  cor- 
poration, would  impair  the  validity  of  the  contract.  It  was  further 
set  up,  however,  that  the  said  provision  did  not  apply  to  railways 
worked  by  horse-power.  The  court  decreed  in  favor  of  the  complain- 
ant and  the  company  took  the  present  appeal. 

Mr.  Charles  Hitchcock,  for  the  appellant ;  Mr.  D.  A.  Storrs,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

Without  attempting  to  decide  the  constitutional  question,  or  to  give 
a  construction  to  the  act  of  the  legislature,  we  are  satisfied  that  the 
decree  must  be  affirmed  on  the  broad  ground  that  a  change  so  organic 
and  fundamental  as  that  of  increasing  the  capital  stock  of  a  corpora- 
tion beyond  the  limit  fixed  by  the  charter  cannot  be  made  by  the  di- 
rectors alone,  unless  expressly  authorized  thereto.  The  general  power 
to  perform  all  corporate  acts  refers  to  the  ordinary  business  transac- 
tions of  the  corporation,  and  does  not  extend  to  a  reconstruction  of 
the  body  itself,  or  to  an  enlargement  of  its  capital  stock.  A  corpora- 
tion, like  a  partnership,  is  an  association  of  natural  persons  who  con- 
tribute a  joint  capital  for  a  common  purpose,  and  although  the  shares 
may  be  assigned  to  new  individuals  in  perpetual  succession,  yet  the 
number  of  shares  and  amount  of  capital  cannot  be  increased,  except 
in  the  manner  expressly  authorized  by  the  charter  or  articles  of  asso- 
ciation. 

Antliority  to  increase  the  capital  stock  of  a  corporation  may  un- 
doubtedly be  conferred  by  a  law  passed  subsequent  to  tlie  charter ; 
but  such  a  law  should  regularly  be  accepted  by  the  stockholders. 
Such  assent  might  be  inferred  by  subsequent  acquiescence;  but  in 
some  form  or  other  it  must  be  given  to  render  the  increase  valid  and 
binding  on  them.  Changes  in  the  purpose  and  object  of  an  associa- 
tion, or  in  the  extent  of  its  constituency  or  membership,  involving  the 
amount  of  its  capital  stock,  are  necessarily  fundamental  in  their  char* 
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acter,  and  cannot,  on  general  principles,  be  made  without  the  express 
or  implied  consent  of  the  members.     The  reason  is  obvious. 

First,  as  it  respects  the  purpose  and  object.  This  may  be  said  to 
be  the  final  cause  of  the  association,  for  the  sake  of  which  it  was 
brought  into  existence.  To  change  this  without  the  consent  of  the 
associates,  would  be  to  commit  them  to  an  enterprise  which  they  never 
embraced,  and  would  be  manifestly  unjust. 

Secondly,  as  it  respects  the  constituency,  or  capital  and  member- 
ship. This  is  the  next  most  important  and  fundamental  point  in  the 
constitution  of  a  body  corporate.  To  change  it  without  the  consent 
of  the  stockholders,  would  be  to  make  them  members  of  an  association 
in  which  they  never  consented  to  become  such.  It  would  change  the 
relative  influence,  control,  and  profit  of  each  member.  If  the  directors 
alone  could  do  it,  they  could  always  perpetuate  their  own  power. 
Their  agency  does  not  extend  to  such  an  act  unless  so  expressed  in 
the  charter,  or  subsequent  enabling  act ;  and  such  subsequent  act,  as 
before  said,  would  not  bind  the  stockholders  without  their  acceptance 
of  it,  or  assent  to  it  in  some  form.  Even  when  the  additional  stock  is 
distributed  to  each  stockholder  2>/*o  rata,  it  would  often  work  injustice, 
because  many  of  the  stockholders  might  be  unable  to  take  their  re- 
spective shares,  and  might  thus  lose  their  relative  interest  and  influ- 
ence in  the  corporate  concern. 

These  conclusions  flow  naturally  from  the  character  of  such  asso- 
ciations. Of  course,  the  associates  themselves  may  adopt  or  assent  to 
a  different  rule.  If  the  charter  provides  that  the  capital  stock  may 
be  increased,  or  that  a  new  business  may  be  adopted  by  the  corpora- 
tion, this  is  undoubtedly  an  authority  for  the  corporation  (that  is,  the 
stockholders)  to  make  such  a  change  by  a  stockholders'  vote,  in  the 
regular  way.  Perhaps  a  subsequent  ratification  or  assent  to  a  change 
already  made,  would  be  equally  effective.  It  is  unnecessary  to  decide 
that  point  at  this  time.  But  if  it  is  desired  to  confer  such  a  power  on 
the  directors,  so  as  to  make  their  acts  binding  and  final,  it  should  be 
expressly  conferred. 

Where  the  stock  expressly  allowed  by  a  charter  has  not  been  all 
subscribed,  the  power  of  the  directors  to  receive  subscriptions  for  the 
balance  may  stand  on  a  different  footing.  Such  an  act  might,  perhaps, 
be  considered  as  merely  getting  in  the  capital  already  provided  for  the 
operations  and  necessities  of  the  company,  and,  therefore,  as  belonging 
to  the  orderly  and  proper  administration  of  the  company's  affairs. 
Even  in  such  case,  however,  prudent  and  fair  directors  would  prefer 
to  have  the  sanction  of  the  stockholders  to  their  acts.  But  that  is  not 
the  present  case,  and  need  not  be  further  considered. 

Decree  affirmed. 
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CHAPTER  III. 
WHAT  ACTS  ARE   CORPORATE  ACTS. 


(a)  Acts  which  the  Corporation  is  authorized  to  do. 
GASHWILER  v.   WILLIS. 

1867.     33  California,  11.1 

Action  for  false  representation.  The  defendants  were  stockholders 
in  a  California  corporation,  The  Rawhide  Ranch  Gold  and  Silver 
Mining  Company.  Plaintiffs  averred  that  they  were  induced  to  pur- 
chase, on  October  2, 1865,  the  company's  mine ;  and  that  this  purchase 
was  induced  by  the  false  representations  of  defendants  as  to  the  terms 
of  a  trust  deed  which  had  been  executed  by  the  corporation  to  Barney. 
June  5,  1865,  and  under  which  other  parties  had  a  better  title  than 
plaintiffs  acquired  by  their  subsequent  purchase  in  October. 

On  April  29, 1865,  at  a  stockholders'  meeting,  at' which  all  the  stock- 
holders were  present,  a  resolution  was  unanimously  adopted  authoriz- 
ing Turner,  Willis,  and  Hodges,  Trustees  of  the  corporation,  for  and 
on  behalf  of  the  corporation,  to  sell  and  convey  the  mine  to  Barney. 
Iij  pursuance  of  said  resolution,  and  without  any  other  authority 
shown,  a  conveyance  was  executed  to  Barney,  on  June  5,  by  said 
Trustees,  purporting  to  be  the  deed  of  the  corporation.  The  deed  was 
signed  by  the  Trustees,  for  and  on  behalf  of  tlie  corporation ;  the 
Trustees  affixing  their  own  seals,  "the  said  corporation  having  no 
seal." 

On  the  trial,  after  proving  the  adoption  of  the  resolution,  plaintiffs 
offered  in  evidence  the  said  deed  of  June  5,  which  was  excluded  by 
the  court.  To  this  exclusion,  the  plaintiffs  excepted,  and  the  case 
came  up  on  appeal. 

H.  P.  Barber,  and  James  II.  Hardy,  for  Appellants. 

John  B.  Hall,  and  Caleb  Dorsey,  for  Respondents. 

Sawykk,  J.  .  .  . 

Under  the  view  we  take,  it  will  only  be  necessary  to  consider  the 
1  Statement  abridged.    Argument  and  parts  of  opinion  omitted.  —  Ed. 
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first  ground  of  the  objection,  and  the  question  is,  does  the  instrument 
in  question  appear  to  be  the  act  or  deed  of  the  corporation  ? 

We  are  not  aware  of  anything  in  the  law,  independent  of  any 
authority  expressly  conferred  by  the  corporation,  which  authorizes 
Turner,  Willis  and  Hodges,  in  their  official  character  as  Trustees,  to 
execute  the  instrument  in  question  on  behalf  of  the  corporation.  No 
law  of  the  kind  has  been  called  to  our  attention,  and  we  do  not  under- 
stand that  any  is  claimed  by  appellants'  counsel  to  exist.  And  there 
is  nothing  in  the  nature  of  those  offices,  as  connected  with  the  ob- 
ject and  business  of  the  company,  from  which  a  general  power  in  the 
Trustees,  when  not  acting  as  a  Board,  to  sell  and  convey  the  mine, 
mill  and  other  property  of  the  company,  could  be  implied.  {3IcCul- 
lough  V.  Moss,  5  Den.  575.)  The  parties  executing  the  instrument, 
then,  if  they  had  any  authority  in  the  premises,  must  have  derived  it 
from  some  corporate  act ;  and  the  only  act  proved  or  relied  on  is  the 
resolution  adopted  at  the  stockholders'  meeting  before  mentioned. 
This  was  a  meeting  of  the  stockholders  only.  It  was  called  as  such, 
and  the  proceedings  all  appear  to  have  been  conducted  as  a  stock- 
holders' meeting.  The  resolution  authorizing  the  sale  and  convey- 
ance of  the  mine,  etc.,  in  question,  was  adopted  by  the  stockholders, 
as  such,  at  said  meeting,  and  not  by  the  Board  of  Trustees,  or  at  any 
meeting  of  said  Board.  The  Board  of  Trustees  do  not  appear  to  have 
ever  acted  at  all  upon  the  matter  in  the  character  of  a  Board,  but  the 
testimony  shows  that  they  acted  in  pursuance  of  the  said  resolution 
adopted  at  the  meeting  of  stockholders. 

Section  five  of  the  Act  authorizing  the  formation  of  corporations 
for  mining  purposes  provides  :  "  That  the  corporate  powers  of  the 
corporation  shall  be  exercised  by  a  Board  of  not  less  than  three  Trus- 
tees, who  shall  be  stockholders,"  etc.  And  section  seven  provides 
that:  "A  majority  of  the  whole  number  of  Trustees  shall  form  a 
Board  for  the  transaction  of  business,  and  every  decision  of  a  ma- 
jority of  the  persons  duly  assembled  as  a  Board  shall  be  valid  as  a 
corporate  act."  (Laws  1853,  p.  88,  Sec.  5;  7  Hittell's  Gen.  Laws, 
Arts.  936,  938.)  Conferring  authority  to  sell  and  convey  the  corpo- 
rate property  is  the  exercise  of  a  corporate  power,  and  under  these 
provisions  the  "  corporate  powers  of  the  corporation "  are  to  be 
exercised  by  the  Board  of  Trustees  when  the  majority  are  "  duly 
assembled  as  a  Board."  When  thus  assembled  and  acting  the  decision 
of  the  majority  "  shall  be  valid  as  a  corporate  act."  We  find  nothing 
in  the  Act  authorizing  the  stockholders,  either  individually  or  collec- 
tively in  a  stockholders'  meeting,  to  perform  corporate  acts  of  the 
character  in  question.  The  property  in  question  was  the  property  of 
the  artificial  being  created  by  the  statute.  The  whole  title  was  in  the 
corporation.  The  stockholders  were  not  in  their  individual  capacities 
owners  of  the  property  as  tenants  in  common,  joint  tenants,  copart- 
ners  or  otherwise.     (Gorham   v.    Gilson,  28   Cal.   484 ;   Mickles  v. 
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Rochester  City  Bank,  11  Paige,  128.)  This  proposition  is  so  plain 
that  no  citation  of  authorities  is  needed.  Had  the  stockholders  all 
executed  a  deed  to  the  property,  they  could  have  conveyed  no  title, 
for  the  reason  that  it  was  not  in  them  (  JVheelock  v.  Moulton  et  al.,  15 
Vt.  521) ;  and  what  they  could  not  do  themselves  they  could  not  by 
resolution  or  otherwise  authorize  another  to  do  for  them.  The  cor- 
poration could  only  act  —  could  only  speak  —  through  the  medium 
prescribed  by  law,  and  that  is  its  Board  of  Trustees.  As  well  might 
the  citizens  of  San  Francisco  in  public  meeting  assembled,  by  unani- 
mous resolution  authorize  certain  Supervisors,  designated  by  name,  to 
sell  and  convey  the  City  Hall.  It  is  said,  however,  that  the  Trustees 
were  also  all  present  and  participated  in  the  proceedings  at  the  stock- 
holders' meeting  and  assented  to  the  resolution ;  that  the  resolution 
therefore  was  approved  by  all  of  the  constituents  of  the  corporation, 
and  the  powers  of  the  corporation  were  exhaustively  exercised.  But 
they  were  acting  in  their  individual  characters  as  stockholders,  and 
not  as  a  Board  of  Trustees.  In  this  character  they  were  not  author- 
ized to  perform  a  corporate  act  of  the  kind  in  question.  As  well, 
also,  might  a  valid  ordinance  be  passed  by  the  citizens  of  San  Fran- 
cisco in  public  meeting  assembled,  at  which  the  Supervisors  were  all 
present  and  voted  in  the  affirmative.  Such  an  ordinance,  when  signed 
by  the  Mayor,  would  have  the  assent  of  all  the  constituents  of  the 
corporation  as  clearly  as  the  resolution  in  question  has  in  the  present 
instance.  But  such  is  not  the  mode  in  which  the  corporation  is 
authorized  by  the  law  of  its  creation  to  manifest  its  will  and  exercise 
its  corporate  powers.  The  power  to  sell  and  convey  could  only  be 
conferred  by  the  Trustees  when  assembled  and  acting  as  a  Board. 
This  is  the  inode  prescribed.  As  a  Board  they  could  perform  valid 
corporate  acts,  and  confer  authority  within  the  province  of  their 
powers,  upon  the  Trustees  individually  or  upon  any  other  parties  to 
perform  acts  as  the  agents  of  the  corporation.  We  are  not  without 
authorities  upon  this  precise  point. 

In  Conro  v.  Port  Henry  Iron  Company,  12  "Barb.  27,  the  same  ques- 
tion arose.  A  lease  of  the  company's  iron  woi-ks  was  made  in  pursu- 
ance of  a  resolution  adopted  at  a  meeting  of  the  stockholders  at  which 
the  Directors  were  present.  It  was  held  that  the  resolution  imparted 
no  authority  to  make  the  lease.  The  Court  say  :  ''  The  stockholders 
in  this  case  had  no  power  to  make  a  lease  or  do  any  other  adminis- 
trative act  in  the  management  of  the  alfairs  of  the  corporation.  If  a 
lease  could  be  made  at  all,  it  could  be  executed  only  in  pursuance  of 
the  act  of  the  Directors,  who  are  the  body  appointed  by  the  charter 
for  the  management  of  its  affairs.  It  is  no  answer  that  the  individual 
stockholders,  who  were  present  at  the  meeting  when  the  lease  was 
ordered,  were  also  Directors.  They  did  not  meet  as  Directors,  but  as 
stockholders.  The  Mayor  and  Common  Council  of  a  municipal  cor- 
poration can  only  act  in  the  manner  prescribed  by  law.  When  not 
acting  iu  their  official  character  and  in  the  mode  prescribed  by  law, 
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their  acts  are  no  more  binding  than  those  of  other  private  citizens. 
(See,  per  Lord  Mansfield,  Bex  v.  Head,*^  Burr.  2,515,  2,521.)  "  (lb. 
63.) 

[After  commenting  on  various  cases.]  These  cases  are  in  point, 
and  none  to  the  contrary  have  been  called  to  our  attention.  They  are 
the  necessary  consequence  of  the  principles  established  by  the  great 
body  of  the  authorities,  that  the  corporate  powers  of  corporations  can 
only  be  exercised  in  the  mode  and  through  the  instrumentalities  pre- 
scribed by  their  charters.  In  this  case,  the  resolution  adopted  by  the 
stockholders  was  not  a  corporate  act,  and  it  conferred  on  the  three 
Trustees  named  —  whether  they  constituted  the  whole  number  of 
Trustees  does  not  appear  —  no  authority  to  perform  a  corporate  act, 
to  execute  the  deed,  or  adopt  a  seal  for  the  occasion.  It  not  only 
does  not  appear,  then,  that  the  instrument  in  question  is  the  act  or 
deed  of  the  corporation,  but  it  aflfirraatively  appears  that  it  was  ex- 
ecuted in  pursuance  of  a  resolution  that  conferred  no  authority 
whatever  to  perform  a  corporate  act;  for  the  plaintiffs  themselves 
introduced  in  evidence  the  authority  under  which  they  claimed  the 
act  to  have  been  performed,  and  upon  which  they  relied.  Having 
done  this,  we  are  not  at  liberty  to  indulge  the  presumption  that  the 
parties  executing  the  deed  on  behalf  of  the  corporation  were  other- 
wise duly  authorized.  The  authority  acted  upon  is  affirmatively 
shown,  and  this  fails.  We  think  the  deed  properly  excluded.  But 
even  if  it  had  been  admitted  without  further  proof  of  the  authority  of 
the  parties  to  execute  it,  it  would  not  have  availed  the  plaintiffs.  As 
there  does  not  appear  to  have  been  any  authority  in  the  parties  assum- 
ing to  act,  to  sell  or  convey  at  all,  it  is  unnecessary  to  discuss  the 
other  questions. 

•Judgment  affirmed. 

Mr.  Justice  Ehodes  did  not  express  an  opinion. 

By  the  Court,  Sawyer,  J.,  on  petition  for  rehearing : 

'The  consequences  assumed  as  the  only  basis  of  the  argument  in  the 
petition  for  rehearing  do  not  follow  from  anything  determined  or  in 
any  way  suggested  in  the  opinion  in  this  case.  We  have  nowhere 
held,  or  even  intimated,  that  the  Board  of  Trustees  of  a  corporation 
can  convey  all  the  property  of  the  corporation  necessary  to  enable  it 
to  carry  on  the  business  for  which  it  was  organized,  or  do  anything 
else  destructive  of  the  objects  of  its  creation  without  the  consent  of 
its  stockholders.  We  have  not  even  held  that  it  was  competent  for 
the  Trustees,  acting  as  a  Board,  to  authorize  the  conveyance  of  the 
property  now  in  question  without  the  consent  of  the  stockholders. 
There  was  no  such  question  in  the  case.  We  simply  held  that  the 
stockholders  themselves  could  not  authorize  the  Trustees,  acting  as 
individual  Trustees,  or  anybody  else,  to  convey  it  —  that  nobody 
could  convey  it  unless  authorized  by  some  act  of  the  Board  of  Trus- 
tees, acting  as  a  Board.  It  may  be  conceded  for  the  purposes  of  this 
case  that  the  Board  of  Trustees  itself  could  not  authorize  a  convey 
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ance  of  the  property  in  question  without  the  consent  of  the  stock- 
holders.     But  it  is  unnecessary  to  consider  that   question,  for  the 
case  does  not  present  or  even  suggest  it.     It  will  be  time  enough  to 
decide  that  question  when  it  arises. 
Rehearing  denied. 


COMMONWEALTH  v.  BRINGHUKST. 

1883.    103  Pa.  State,  134.1 

Error  to  Court  of  Common  Pleas,  No.  2,  of  Philadelphia  County 

Quo  wcwranto  by  the  Commonwealth  of  Pennsylvania,  ex  relatione 
John  P.  Verree  et  als.,  against  Bringhurst  et  als.  to  determine  the  right 
of  the  defendants  to  hold  the  ofi&ce  of  directors  of  the  Philadelphia 
Iron  and  Steel  Company,  a  corporation  chartered  by  special  Act  of 
April  12,  1867  (P.  L.  1211). 

The  suggestion  of  the  relators  set  forth,  in  substance,  that  at  the 
annual  meeting  certain  votes  by  proxy  were  received  by  the  inspectors 
of  election  under  protest ;  that  the  inspectors  refused  to  count  any 
of  the  votes  thus  given  by  proxy ;  that  the  defendants,  who  had  re- 
ceived a  majority  of  the  votes  given  by  stockholders  in  person,  were  de- 
clared elected  directors  ;  whereas  if  the  votes  given  by  proxy  had  been 
counted  together  with  the  votes  given  in  person  the  relators  were 
elected. 

Defendants  demurred. 

The  court  below  sustained  the  demurrer  and  entered  judgment  for 
defendants. 

H.  C.  Dale  and  Sam.uel  Dickson,  for  plaintiffs  in  error.  The  rule  of 
the  common  law,  established  when  municipal,  religious,  and  charitable 
corporations  were  alone  known,  has  no  application  to  trading  or  monied 
corporations  where  the  relation  of  the  members  is  not  personal.  In  the 
former,  the  units  are  persons,  in  the  latter  the  units  are  shares.  State 
V.  Tudor,  5  Day,  329.  The  case  of  Taylor  v.  Grisuiold  (2  Green, 
N.  J.  223)  manifests  a  narrow  adherence  to  common-law  doctrines, 
and  the  other  cases  cited  on  the  other  side  are  not  authorities.  Philips 
V.  Wickham  (1  Paige,  590,  598)  was  the  case  of  a  quasi  municipal 
corporation.  Broivn  v.  Commonwealth  (3  Grant,  209)  was  decided  on 
an  express  limitation  in  the  charter,  and  Craig  y.  Church  (TNorris,  42) 
was  the  case  of  a  religious  society.  An  examination  of  the  general 
legislation  of  this  State  shows  that  the  legislature  regarded  the  right 
of  shareholders  to  vote  by  proxy  as  an  inherent  right  without  special 
enactment  [citing  various  Acts].  In  all  business  transactions  what  one 
does  by  another  he  does  himself,  and  what  he  can  do  himself  he  can  do 
by  another.  Story  on  Agency,  §  3.  If  a  vote  cannot  be  given  by 
proxy,  the  Guarantee  Trust  Company,  which  is  the  largest  holder  of 
1  Statement  abridged.     Part  of  argument  omitted.  —  Ed. 
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this  stock,  is  disfranchised,  for  a  corporation  can  only  act  through  an 
agent. 

George  It.  Van  Dusen  and  W.  Heyward  Drayton,,  for  defendants 
in  error. 

[Argunaent  omitted.] 

Meiicur,  C.  J.  The  relators  are  stockholders  of  the  Philadelphia 
Iron  and  Steel  Company.  It  was  incorporated  by  special  Act  of  12th  of 
April,  1867. 

The  contention  is,  whether  the  stockholders  may  vote  by  prox}',  in 
the  annual  election  of  ofHcers  of  the  corporation? 

Section  2  of  the  Act  declares  "the  affairs  of  said  compan}'  shall  be 
managed  by  a  board  of  five  directors,  one  of  whom  shall  be  the  presi- 
dent, who  shall  be  chosen  by  the  stockholders.  All  elections  shall  be 
by  ballot,  and  every  share  of  stock  upon  which  the  required  instalments 
have  been  paid,  shall  entitle  the  holder  thereof  to  one  vote."  Section  3, 
inter  alia,  authorizes  the  corporation  to  "  make  all  needful  rules,  regu- 
lations, and  b3'-laws  for  the  well  ordering  and  proper  conduct  of  the 
business  and  affairs  of  the  corporation.  Provided  the  same  in  no  wise 
conflict  with  the  constitution  and  laws  of  this  State  or  of  the  United 
States." 

The  charter  in  no  wise  refers  to  voting  by  prox)'.     No  b3'-law  has  |  J 
been  adopted  authorizing  the  stockholders  to  so  vote.  ' ' 

In  the  absence  of  any  express  authority  in  the  charter,  and  without 
any  b3'-law  authorizing  it,  the  question  is  whether  the  stockholders 
may  vote  by  proxy.  In  other  words,  is  it  a  power  necessarily  incident 
to  the  corporate  rights  of  the  stockholders  ? 

A  corporation  is  the  mere  creature  of  the  law.  It  cannot  exercise 
any  power  or  authority  other  than  those  expressly  given  by  its  charter, 
or  those  necessarily  incident  to  the  power  and  authority  thus  granted, 
and  therefore,  in  estimation  of  law,  part  of  the  same.  Wolfv.  Ooddard, 
9  Watts,  550 ;  Diligent  Fire  Co.  v.  Commonwealth,,  25  P.  F.  Smith, 
291. 

The  right  of  voting  at  an  election  of  an  incorporated  company  by 
proxy  is  not  a  general  right.  The  party  who  claims  it  must  show  a 
special  authority  for  that  purpose.  Angell  &  Ames  on  Corporations, 
§  128  ;  Fhilips  v.  Wickham,  1  Paige's  Cases  in  Chancery,  590.  In  this 
case.  Chancellor  Walworth  sa^-s,  the  only  case  in  which  it  is  allowable 
at  the  common  law  is  by  the  peers  of  England,  and  that  is  said  to  be  in 
virtue  of  a  special  permission  of  the  King.  He  adds:  "  It  is  possible 
that  it  might  be  delegated  in  some  cases  by  by-laws  of  a  corporation, 
where  express  authorit}-  was  given  to  make  such  by-laws,  regulating  the 
manner  of  voting."  In  the  Deople  v.  Twaddell,  18  Hun,  427,  it  was 
held,  a  stockholder  cannot  so  vote  unless  expressly  authorized  by  the 
charter  or  by-laws.  Taylor  y.  Grisicold,  2  Green  (N.  J.)  222,  holds 
that  a  right  of  voting  by  proxy  is  not  essential  to  the  attainment  and 
design  of  a  charter,  and  even  a  general  clause  therein  authorizing  the 
company  to  make  by-laws  for  its  government  was  insufficient  of  itself 
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to  give  that  right.  In  State  v.  Tudor,  5  Day  (Conn.),  329,  there  was 
no  clause  in  the  charter  authorizing  the  stockholders  to  vote  by  proxy  ; 
yet  the  company'-  made  a  by-law  authorizing  them  to  so  vote.  The 
validity  of  this  by-law  was  sustained  by  a  majority  of  the  court.  So  in 
People  V.  Crossley,  69  111.  195,  effect  was  given  to  a  by-law  of  the  cor- 
poration, authorizing  voting  by  proxy,  the  by-law  not  being  in  conflict 
with  the  Constitution  and  laws  of  the  State. 

That  a  right  to  vote  by  proxy  is  not  a  common-law  right,  and  there- 
fore not  necessarily  incident  to  the  shareholders  in  a  corporation,  ap- 
pears to  have  been  recognized  in  Brown  v.  Commonwealth,  3  Grant, 
209,  and  in  Craig  v.  First  Presbyterian  Church,  7  Norris,  42. 

The  selection  of  officers  to  manage  the  affairs  of  this  corporation  re- 
quires the  exercise  of  judgment  and  discretion.  They  must  be  elected 
by  ballot.  The  fact  that  it  is  a  business  corporation  in  no  wise  dis- 
penses with  the  obligation  of  all  the  members  to  assemble  together, 
unless  otherwise  provided,  for  the  exercise  of  a  right  to  participate  in 
the  election  of  their  officers.  Although  it  be  designated  as  a  private 
corporation,  yet  it  acquired  its  rights  from  legislative  power,  and  it  must 
transact  its  business  in  subordination  to  that  power.  As  then  the  re- 
lators cannot  point  to  any  language  in  the  charter  expressly  giving  a 
right  to  vote  by  proxy,  and  it  is  not  authorized  by  any  by-law,  they 
have  no  foundation  on  which  to  rest  their  claim.  Judgment  was  cor- 
rectly entered  for  the  defendants  on  the  demurrer. 

Judgment  affirmed. 
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20  Car.  2.    1  Modern,  18. 

Trespass  for  taking  away  a  ship.  The  defendant  justifies  as  servant 
under  the  patent  whereby  The  Canary  Company  is  incorporated,  and 
whereby  it  is  granted,  "  That  none  but  such  and  such  should  trade 
thither,  on  pain  of  forfeiting  their  ships  and  goods,  etc.,"  and  says,  that 
the  defendant  did  trade  thither,  etc.     The  defendant  demurs. 

Pollexfen  for  the  plaintiff  contended,  that  the  defendant  ought  to 
have  shewn  the  deed  whereby  he  was  authorized  by  the  Company  to 
seize  the  goods ;  ^  though  he  agreed,  that  for  ordinary  employments 
and  services  a  corporation  may  appoint  a  servant  without  deed,  as  a 
cook,  a  butler,  etc.''  A  corporation  cannot  license  a  stranger  to  fell 
trees  without  deed.'  Nor  can  they  make  a  disseisor  without  deed, 
nor  deliver  a  letter  of  attorney  without  deed.*     Secondly,  The  plea  is 

1  26  Ilc-n   6.  pi.  8.     14  Edw.  4.  pi.  8.     Bro.  "Corporation,"  59. 

2  Plowd.  95. 

8  12  \\*tn.  4.  pi.  17. 

*  9  Edw.  4.  pi.  59.  Bro.  "Corporation,"  24.  34.  14  Hen.  7.  pi.  1.  7  Hen.  7.  pi.  9. 
1  Roll.  Abr. 
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double;  for  the  defendant  alleges  two  causes  of  a  breach  of  their 
charter,  viz.  their  taking  in  wines  at  the  C(ma>-ie5,  and  importing  them 
here  ;  which  is  double.  Then  there  is  a  clause  that  gives  the  forfeiture 
of  goods  and  imprisonment,  which  cannot  be  by  patent.^  This  patent 
I  take  also  to  be  contrary  to  some  acts  of  parliament,  viz.  2  Edw.  3. 
c.  1.  2  Edw.  3.  c.  2.  2  Rich.  2.  c.  1.  11  Rich.  2.  c.  2  ;  and  these 
statutes  the  king  cannot  dispense  withal  by  a  nori  obstante. 

TwiSDEx,  Justice.  For  the  first  point,  I  think,  they  cannot  seize 
without  deed,  no  more  than  they  can  enter  for  a  condition  broken  with- 
out deed. 

Kelynge,  Chief  Justice.  We  desire  to  be  satisfied,  whether  this  is 
a  monopoly  or  not  ?  —  It  was  ordered  to  be  argued  again. '^ 

1    ft    'V^t-/v«7^  >^>St 
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1867.     98  Massachusetts,  59.3       I 

Bill  in  equity  by  assignees  of  the  Northampton  Street  Sugar  Re- 
finery, an  insolvent  corporation,  praying  for  a  decree  that  a  recorded 
mortgage  of  personal  property,  held  forth  by  the  respondent  as  having 
been  made  to  him  by  the  corporation,  might  be  declared  void.  The 
mortgage  (dated  January  19,  1865)  purported,  by  the  language  of  the 
grant,  covenants,  and  condition,  to  be  the  mortgage  of  the  corporation. 
It  was  signed  "  George  R.  Sampson,  President  of  Northampton  Street 
Sugar  Refinery."     [Seal.] 

After  a  demurrer  had  been  overruled,  the  respondent  filed  an  answer 
putting  in  issue  the  validity  of  the  mortgage  as  a  mortgage  of  the  cor- 
poration. The  case  was  reserved  for  determination  by  the  full  court 
on  agreed  facts,  which  were,  in  part,  as  follows  :  — 

For  some  time  prior  to  January  19,  1865,  the  respondent  had  been, 
and  then  was,  selling  agent  of  the  corporation,  which  owed  him  about 
eighteen  thousand  dollars,  to  secure  the  payment  of  which  by  the  cor- 
poration, George  R.  Sampson,  who  was  president  and  a  director,  and 

1  8  Co.  123.     Nov,  123. 

2  It  appears  in  Keble  and  Ventris,  that  judgment  was  given  in  this  case  for  the  plaintiff, 
on  the  first  objection,  because  the  defendant  justified  by  the  command  of  n  corporation, 
without  showing  that  his  autiiority  to  seize  the  ship  was  by  a  deed ;  and  S.  C.  Siderfin 
says,  that  the  court  also  held  the  bar  bad  in  substance,  because  the  king  by  \\\s  patent  can- 
not create  Si  forfeiture  for  the  doing  those  things  which  his  patent  prohibits.  See  3  Peer. 
"Wms.424.  Hardres,  55.  Skinner,  135,  224.  8  Co.  125.  Palmer,  5.  3Lev.353.  1  Salk. 
32.     5  Com.  Dig.  "Trade,"  (B.).     1  Burr.  526.     1  Term  Rep.  118. 

•  Only  so  much  of  the  case  is  given  as  relates  to  a  single  point.  — Ed. 
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was  also  manager  of  the  manufacturing  department,  executed  and  de- 
livered to  him  the  instrument  in  question.  At  that  date  there  were 
four  directors  (who  were  the  principal  stockholders)  :  Sampson ;  his 
son ;  a  nephew ;  and  one  Tappan,  who  was  in  Europe,  That  was  the 
full  number  of  the  board  required  by  the  by-laws,  which  also  provided 
that  "  the  board  of  directors  shall  manage  and  control  the  business, 
property,  and  affairs  of  the  corporation."  The  records  of  the  cor- 
poration contained  no  express  vote  of  either  directors  or  stockholders 
authorizing  the  execution  and  delivery  to  the  respondent  of  a  mortgage 
on  the  corporate  property  ;  hut  the  execution  and  delivery  of  the  instru^ 
ment  was  known  to  all  the  directors  except  Tappan,  at  the  time  thereof, 
"  and  was  approved  by  them,  provided  their  neglect  to  make  any  ob: 
j ection  io  the  same  can  be  construed  as  an  approval. " 

C.  M.  Drew,  tor  complainants  [argument  omitted]. 

D.  P.  Kimball,  for  respondent. 

Wells,  J.  [The  court  held,  that  the  mortgage  was,  upon  its  face, 
the  mortgage  of  the  corporation,  and  not  the  individual  contract  of 
Sampson.     The  court  then  said :] 

The  remaining  consideration  relates  to  the  authority  of  Sampson  to 
execute  the  mortgage  in  behalf  of  the  corporation.  It  is  not  necessary 
that  the  authority  should  be  given  by  a  formal  vote.  Such  an  act  by 
the  president  and  general  manager  of  the  business  of  the  corporation, 
with  the  knowledge  and  concurrence  of  the  directors,  or  with  their  sub- 
sequent and  long-continued  acquiescence,  may  properly  be  regarded  as 
the  act  of  the  corporation.  Authority  in  thp  ao-eut  of  a  corporatimi 
may  be  inferred  from  the  conduct  of  its  officers,  or  from  their  know- 
ledge and  neglect  to  make  objection,  as  well  as  in  the  case  of  indi- 
viduals.  ±Jinmons  v.  Providence  Hat  Manufacturing  Co.,  12  Mass. 
237 ;  Milledge  v.  Boston  Iron  Co.,  5  Cush.  158  ;  Lester  v.  Webb,  1 
Allen,  34.  The  absence  of  one  of  the  directors  in  Europe  could  not 
deprive  the  corporation  of  the  capacity  to  act  and  bind  itself  by  the 
acts  of  the  ofl&cers  in  actual  charge  of  its  affairs. 


(b)   Torts,  Crimes,  and  Unauthorized  Contracts. 
CHESTNUT   HILL,  &c.,  TURNPIKE   CO.  v.  RUTTER. 

1818.    4  Sergeant  ^  Rawle  (Pa.),  6. 

In  Euror. 

This  was  an  action  of  trespass  on  the  case  [brought  by  Rutter 
against  the  Turnpike  Co.],  in  the  Common  Pleas  of  Montgomery 
County,  for  stopping  a  water  course. 
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The  declaration  stated,  that  the  defendants  below,  the  plaintiffs  in 
error,  were  incorporated  by  an  act  of  assembly,  passed  on  the  oth  da}' 
of  3Ia7'c/i,  1804,  entitled,  "  an  act  to  enable  the  Governor  of  this  Com- 
monwealth, to  incorporate  a  company  to  make  an  artificial  road,  from 
the  top  of  Chestnut  Hill,  through  Flourtown,  to  the  Spring  House 
tavern,  in  Montgomery  count}' ;  "  that  the  plaintiff  was  seised  of  a 
messuage,  tanyard,  and  tract  of  land,  through  which  a  rivulet  from 
time  immemorial,  had  flowed,  &c. ;  and  that  the  defendants  contriving, 
and  wrongfully,  and  injuriously  intending  to  injure  the  said  plaintiff, 
and  to  deprive  him  of  the  benefit  of  working  and  tanning  leather,  in 
the  said  tanyard,  and  of  the  profit  that  might  accrue  therefrom,  did 
wrongfally  and  xmjustly  erect  and  set  up,  certain  jetties  or  piers,  on 
each  side  of  the  said  rivulet,  by  reason  whereof,  the  said  rivulet  was 
thrown  back,  and  overflowed  the  said  tanyard,  and  destroyed  a  great 
quantit}'  of  hides,  &c. 

By  the  Oth  section  of  the  act  of  incorporation,^  the  compan\'  had 
power  "to  erect  permanent  bridges  over  all  the  waters  crossing  the 
said  road.'' 

The  jury  found  a  verdict  in  favour  of  the  plaintiff,  for  305 
dollars. 

The  errors  now  assigned  were,  1.  That  the  Court  below  permitted 
an  action  to  be  maintained  against  a  body  corporate  for  a  tort. 

2.  That  the  declaration,  if  such  an  action  could  be  maintained,  set 
forth  no  cause  of  action. 

JE.  IngersoU  and  Ingersoll,  for  plaintiffs  in  error. 

[After  discussing  the  histor}^  of  actions  :] 

It  was  never,  however,  pretended,  that  an  action  of  trespass  vi  et 
armis,  would  lie  against  a  corporation,  which,  from  its  nature,  is  in- 
capable of  committing  a  tort ;  nor  can  the  same  thing  in  effect  be  done, 
by  changing  the  form  of  action,  and  calling  it  an  action  on  the  case. 
Corporations  can  no  more  be  guilty  of  torts  than  executors ;  the 
analogy  between  them,  in  this  respect,  is  strong,  and  it  has  been 
decided,  that  trover  does  not  lie  against  an  executor  for  a  conver- 
sion by  his  testator.  Humbly  v.  Trott?'  Indeed,  it  was  once  doubted, 
whether  assumpsit  would  lie  against  a  corporate  body,  because  it 
could  make  no  promise  without  affixing  its  seal,  and  the  Supreme 
Court  of  this  State,  went  so  far  on  one  occasion  as  to  decide,  that 
it  would  not.  BrecJcbill  v.  Turnpike  Company.^  The  remedy  for  a 
tort  is  not  against  the  corporation,  but  against  the  individual  who 
commits  it,  who  may  have  his  action  over  against  those  who  employed 
him.  The  relation  of  master  and  servant,  as  it  exists  between  indi- 
yidual3^_does  not  hold  between  corporations  and  those  who  act  under 
^^ejr^rd^  Kyd  on  Corp.  223,  260,  ^oU:  it  tlie  servant  of  a  corpo- 
rStrSncommit  an  assault  and  battery,  it  will  not  be  pretended,  that 
the  corporation  is  responsible.     If  it  be  not  responsible  for  an  assaul4 

1  Pamph.  L.  215.  2  Cowp.  372.  »  3  Dall.  496. 
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and  battery  committed  by  its  servant,  the  relation  of  master  and 
servant  does  not  exist ;  because  uotliing  is  more  clear  than  that  a 
master  is  responsible  for  the  torts  of  his  servant,  committed  in  the 
course  of  his  master's  business.  How  can  a  distinction  be  drawn 
between  an  assault  and  battery,  and  injuries  of  the  nature  of  that  com' 
plained  of  in  this  suit?  It  is  impossible  to  say  where  the  line  should 
be  placed. 

Corporations  are  the  creatures  of  the  law,  of  a  highly  refined  and 
intangible  nature,  whose  properties  and  attributes,  law3'ers  alone  can 
understand.  Deriving  their  existence  from  the  law,  they  must  be 
governed  by  the  terms  of  the  law  which  creates  them.  They  must 
proceed  and  be  pursued  in  the  path  prescribed  by  the  law.  If  the 
corporators  do  an  act,  be^'ond  their  corporate  powers,  the}',  as  in- 
dividuals, and  not  the  corporation  of  which  they  are  members,  must 
answer  it.  If  the  corporation  itself  enter  into  a  contract  not  authorised 
by  its  charter,  no  action  founded  on  the  contract  can  be  sustained, 
though  the  individual  members  may  be  sued.  Suppose  an  insurance 
company  should  undertake  to  make  a  turnpike  road,  or  to  build  a 
church,  could  those  who  were  employed  b}-  them,  recover  against  the 
corporation  as  such?  Every  principle  of  the  law  of  corporations  for- 
bids it.  Now,  a  corporation  never  was  and  never  can  be  autliorised 
by  law  to  commit  a  tort ;  they  can  invest  no  one  with  power  for  that 
purpose.  If,  therefore,  an  agent  constituted  for  a  legal  purpose,  inflict 
an  injury,  the  corporation  is  no  more  answerable,  than  it  would  be  for 
an  act  of  that  agent,  done  without  any  authority  whatever  derived 
from  it,  because  being  unauthorised  to  commit  a  wrong,  it  is  out  of  the 
scope  of  its  corporate  powers.  The  act  of  the  law,  like  the  act  of 
God,  can  work  a  wrong  to  no  one,  and  if  a  man  sustain  damage  b}'  it, 
it  is  damnum  absque  injuria.  The  plaintiff  in  this  case,  therefore,  must 
look  to  the  individual  from  whose  acts  he  sustained  an  injury,  who 
never  was,  and  never  could  be  authorised  to  commit  a  tort.  The 
principle  that  a  body  corporate  can  only  act  in  strict  pursuance  of  the 
objects  of  its  incorporation,  is  stated  and  exemplified  in  the  conclusion 
of  the  Lord  Chancellor's  opinion,  in  the  case  of  Child  v.  Hud- 
son's Bay  Company}  It  is  also  established  by  the  cases  of  Beatty  v. 
Marine  Insurance  Company,'^  and  Head  v.  Providence  Insurance 
Company ^^  Steele  v.  President  &c.  of  Lock  Navigation.,'^  M  Clena- 
chan  v.  Curwen/" 

Between  nonfeasance  and  malfeasance,  a  marked  distinction  exists. 
It  is  not  denied,  that  for  nonfeasance,  actions  of  trespass  on  the  case 
have  been  sustained,  as  in  the  case  of  the  Mayor  of  Lynn  (in  error)  v. 
Turner,^  where  the  action  was  against  tlie  corporation  of  Lynn  PegiSj 
for  neglect  of  duty,  in  not  keeping  a  creek  in  repair ;  in  the  case  of 
Tovmsend  v.   Susquehannah  Company^  for   neglecting   to   repair  a 

1  2  P.  WiTifl.  209.  2  2  Johns.  114.  «  2  Cranch,  166. 
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bridge,  and  in  several  similar  cases.  Gray  v.  Portland  Bank, ^  Stephens 
V.  Middleto?i  Canal?  In  Riddle  v.  Proprietors  of  locks  and  canals 
on  the  Merritnac,^  Parsons  C.  J.  lays  down  the  law  more  broadly 
than  b}'  his  authorities  he  is  warranted  in  doing,  yet  he  does  not  go  so 
far  as  to  assert  the  general  proposition,  that  trespass  will  lie  against  a 
corporation.  He  merely  says,  that  in  certain  cases,  trespass  may  be 
maintained ;  and  it  is  to  be  observed,  that  the  action  in  which  the 
opinion  was  delivered,  was  for  a  7ionfeasance  /  a  neglect  of  a  corpor- 
ate duty  in  not  keeping  the  canal  in  order. 

On  recurring  to  ancient  authorities,  it  will  appear,  that  trespass 
against  a  corporation  for  a  tort,  has  never  been  sustained.  Thorpe  J. 
in  the  Book  of  Assizes,  22  JEdw.  3.  p.  100.  expressl}-  says,  that  tres- 
pass never  lies  against  a  corporation.  A  corporation  and  an  indi- 
vidual cannot  be  joined  in  trespass  as  defendants.  8  7/.  6.  1.  pi.  2.  A 
corporation  cannot  commit  a  disseisin  except  for  its  own  use.  Mich.  8 
H.  6.  pi.  34.  2^'  14.  Mich.  9.  H.  6.  pi.  9.  p.  36.  Hil.  22.  H.  6.  pi.  36. 
p.  46.  Trespass  does  not  lie  against  a  corporation  in  its  corporate 
name.  Vin.  Corp.  pi.  15.  p.  300.  Nor  will  an  attachment  lie.  Id.  B. 
A.  pi.  S.  p.  311.  Nor  replevin.  Id.  JC.  pi.  17.  p.  308.  In  trespass 
against  an  abbot  he  shall  be  named  by  his  name  of  baptism.  Id.  Q. 
pi.  9,  p.  300.  An  action  for  a  false  return  to  a  mandamus,  must  be 
against  tlie  individual  members  of  the  corporation.  Id.  Q.  pi.  50.  p. 
-3Ai^-A  corporation  cannot  beat  or  be  beaten.  Id.  Z.  pi.  1.  p.  309. 
If  a  corporation  disseise,  it  is  in  their  natural  and  not  in  their  corporate 
capacity.  Bac.  Ah.  Corp.  E.  pi.  5.  Trespass  does  not  lie  against  a 
corporation.      Com.  Pig.  Plead.  2.  B.  p.  196. 

2.  If  the  plaintiffs  in  error,  be  capable  of  inflicting  the  injury  im- 
puted to  them,  the  declaration  sets  forth  no  cause  of  action. 

[The  argument  on  this  point  is  omitted.] 

Binney,  for  the  defendant  in  error.  This  case  presents  three  ques- 
tions. 1.  Whether  a  corporation  can  commit  a  tort?  2.  Whether,  if  it 
can,  this  is  the  proper  form  of  action  ?  3.  Whether  the  cause  of  action 
is  well  set  forth  ? 

It  must  now  be  taken  as  proved,  that  the  companj-  gave  authoritj^  to 
their  servants  to  do  the  act  complained  of.  The  rule  between  corpora- 
tions and  their  servants,  is  substantiall}'  the  same,  as  between  indi- 
viduals and  their  servants.  If,  therefore,  the}'  give  their  servants 
power  to  do  an  act  in  pursuance  of  their  corporate  character,  and  thej* 
do  it  improperly,  the  corporation  are  responsible  in  the  same  manner 
as  any  other  master.  Why  should  a  difference  exist,  and  wh}'  should  a 
corporate  bod}'  be  protected  in  tlie  commission  of  wrong?  If  a  cor- 
poration be  the  intangible  being  it  is  asserted  to  be,  a  greater  and 
more  mischievous  monster  cannot  be  imagined.  According  to  the 
doctrine  contended  for,  if  they  do  an  act  within  the  scope  of  their 
corporate  powers,  it  is  legal,  and  they  are  not  answerable  for  the  coil' 

1  3  Mass.  R.  364.  a  12  Mass.  R.  466.  »  7  Mass.  R  1691 
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Bequences.  If  the  act  be  not  within  the  range  of  their  legitimate  pow- 
ers, they  had  no  right  b}'  law  to  do  it ;  it  was  not  one  of  the  objects 
for  which  the}'  were  incorporated,  and,  therefore,  it  is  no  act  of  the 
corporation  at  all.  This  doctrine  leads  to  absolute  impunity  for  every 
species  of  wrong,  and  can  never  be  sanctioned  by  any  Court  of  jus- 
tice. The  master  is  responsible  for  the  acts  of  the  servant,  not  be- 
cause he  has  given  him  an  authority  to  do  an  illegal  act,  but  from  the 
relation  subsisting  between  them.  If  the  servant  exceed  the  power 
he  has  received,  the  master  must  answer  it.  So  if  the  company  give 
their  servant  authorit}'  to  make  a  road,  in  pursuance  of  their  power  to 
do  so,  and  he  exceed  that  authority,  they  are  answerable,  because  he 
is  their  servant.  The  rule  which  makes  the  master  responsible  for  the 
acts  of  the  servant,  is  declared  by  Sedgwick  J.  in  delivering  the  opin- 
ion of  the  Court,  in  the  case  of  Gray  v.  Portland  Jianl;^  to  apply 
with  peculiar  force  to  corporations  and  their  agents.  The  position  that 
a  corporation  can  do  no  wrong,  is  pernicious  in  its  consequences,  and 
unfounded  in  law.  If  I  put  a  note  in  bank,  and  wish  to  get  it  out,  to 
put  it  in  suit,  and  the  bank  refuse  to  deliver  it,  surel}'  the  remedy  is 
an  action  of  trover.  If  I  refuse  an  exorbitant  toll,  in  consequence  of 
which,  my  horse  is  taken  from  me,  and  I  cannot  get  him  from  the  toll 
gatherer,  can  it  be  doubted,  that  I  may  have  an  action  of  trover  against 
the  company?  If  I  cannot  look  to  the  company,  there  is  no  remed}', 
because  the  toll  gatherer  may  be  worth  nothing,  or  ma}'  have  gone  off; 
nor  can  the  individual  members  be  resorted  to  unless  they  were  guilty 
of  malice.  If  a  quagmire  or  any  other  nuisance  exist,  the  supervisors 
where  there  is  no  turnpike  company  may  be  indicted ;  and  where  a 
company  are  invested  with  the  duties  of  supervisors,  they  may  be 
indicted.  The  corporators  as  individuals  cannot  be  indicted,  because 
it  is  not  within  the  line  of  their  duty  as  such. 

As  to  the  form  of  action,  it  is  difficult  to  point  out  any  other  remedy 
for  injuries  of  this  description  than  trespass  on  the  case,  and  if  there 
be  no  other  remed}^,  this  is  the  right  one.  Assnmjysit  certainly  would 
not  lie,  because  there  was  no  contract ;  nor  would  trespass  vi  et  armis, 
because  the  damage  was  consequential.  The  old  authorities  which  have 
been  referred  to,  belong  to  a  period,  when  the  English  lawyers  were^ 
more  distin<yuishcd  for  subtlety  than Jbr  sound  sense;  and  when  the 
nature  o7j;orporations  was  grcatlv'  refined  upon!  It  appears,  how- 
Wer,  fronT  2  Inst.  697.  703,  that  a  corporation  was  then  considered 
as  substantially  an  inhabitant  or  occupier ;  and  subsequently  in  Bex 
V.  Gardener^  it  was  held,  that  a  corporation  seised  of  land  for  their 
own  profit  in  fee,  are,  within  the  statute  of  43  El.  c.  2,  inhabitants 
or  occupiers  of  such  lands,  and  liable  in  respect  thereof,  to  be  rated 
in  their  corporate  capacit}'  to  the  poor.  In  the  Supreme  Court  of  the 
United  States.^  it  has  been  decided,  that  a  corporation  may  sue  in  the 
Circuit  Court  of  the  United  States  as  a  citizen.     Deveau  v.  Bank  of 
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United  States}  The  law  on  the  subject  of  corporations  has  of  late 
been  greailj'  and  beneficially  altered.  It  was  formerly  held,  that  they 
could  do  nothing  except  under  their  seal,  and  for  that  reason  assump' 
sit  would  not  lie  against  them.  All  these  niceties,  however,  are  now 
repudiated,  and  they  ma}'  enter  into  contracts  either  express  or  im- 
plied, without  seal.  When  a  corporation  is  acting  within  the  scope  of 
the  legitimate  purposes  of  its  institution,  all  parol  contracts  made  by 
its  authorised  agents,  are  express  promises  by  the  corporation,  and  all 
duties  imposed  on  tnem  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  on  which  an  action  lies.  JBank  of 
Columbia  v.  Patterson^ s  administrators? 

The  opinion  of  Thorpe  J.  which  is  much  relied  on,  was  nothing 
more  than  a  dictum,  and  was  grounded  upon  the  necessity  which  then 
existed  of  a  capiatur  pro  fine  and  exigent,  which  could  not  be  entered 
against  a  corporation.  These,  however,  are  now  exploded,  and  giving 
to  the  assertion  of  Thorpe,  all  the  weight  to  which  it  can  possibly  be 
entitled,  the  authority  must  fail,  because  the  reason  of  it  no  longei 
exists.  The  distinction  taken  between  a  misfeasance  and  a  non- 
feasance is  altogether  ideal ;  it  has  no  solid  foundation.  The  au- 
thorities all  shew,  that  the  action  will  lie  in  either  case.  If  a  com- 
pany be  guilty  of  a  tort  by  neglecting  a  road  or  bridge,  how  can 
they  be  reached  but  in  this  form  of  action  ?  That  this  is  the  proper 
form,  is  proved  by  the  cases  adduced  on  the  opposite  side.  The  Mayor 
of  Lynn  v.  Turner, -was  clearly  an  action  of  trespass  on  the  case,  for 
a  tort ;  so  was  Toicnseyul  v.  Susquehanna  Turripike  Company,  and 
Riddle  v.  Proprietors  of  Locks,  &c.  on  Merrimack.  In  two  of  these 
cases  the  point  was  not  made,  and  in  the  third,  it  was  overruled.  As 
respects  the  form  of  action,  there  is  no  difference  between  nonfeasance 
and  misfeasance ;  trespass  on  the  case,  is  the  general  form.  We  are, 
therefore,  brought  back  to  the  point  from  which  we  set  out,  whether  a 
corporation  can  commit  a  misfeasance,  which  is  clearl}'  proved,  not 
only  by  the  late,  but  b}'  the  ancient  authorities,  and  even  by  some  of 
those  which  have  been  cited  for  the  plantiffs  in  error.  Trespass  against 
the  Mayor  a7id  Commonalty  of  York ;  plea  that  all  the  inhabitants 
had  right  of  common,  in  the  place  where  the  trespass,  &c  ;  not  good, 
because  the  action  is  against  the  corporation,  and  the  plea  is  a  justifi- 
cation as  to  individuals.  Plea  altered,  and  the  corporation  said  to  be 
aiding  in  the  trespass ;  adjudged  that  they  cannot  be  aiding,  nor  can 
they  give  a  xcarrant  to  commit  a  trespass  icithout  icriting.  A  JT.  7.  pi. 
11.  /).  13.  A  corporation  cannot  authorise  a  wrong  to  be  committed, 
except  by  icriting  under  their  common  seal.  Brook.  Corp,  pi.  34. 
p.  189.  These  authorities  prove  the  capacity  of  a  corporate  body  to 
commit  a  wrong,  and  shew  the  position  said  to  have  been  laid  down  by 
Thorpe,  to  be  erroneous.  Trespass  against  the  Mayor,  Bailiffs,  and 
Commonalty  of  Ipswich,  and  one  Jabez.     Objection  was  taken,  that  a 

*  5  Cranch,  65.  a  7  Cranch,  299. 


154  CHESTNUT   HILL,   ETC.   TUENPIKE   CO.   V.   EUTTER. 

corporation  and  an  individual  cannot  be  joined  in  one  writ,  but  no  ob- 
jection taken,  to  trespass  having  been  brought  against  a  corporation. 
8  H.  6.  7>/.  2.  p.  1.  Id.  pi.  34.  p.  14.  An  assize  of  novel  disseisin 
was  maintained  against  the  mayor  and  commonaltj-  of  Wititon.  Lib. 
Ass.  31.  Ass.pl.  19.  In  trespass  against  a  corporation,  if  defendant 
plead  a  misnomer,  plaintiff  may  reply,  known  b}-  one  name  or  the 
other.  6  Viti.  pi.  42.  /).  303.  The  result  of  these  authorities  is,  that 
even  in  ancient  times,  trespass  could  be  sustained  against  a  body 
corporate. 

[Omitting  argument  as  to  sufficiency  of  declaration.] 

TiLGHMAN  C.  J.  This  is  an  action  on  the  case,  brought  by 
James  Mutter  against  The  Chestnut  Hill  <£•  Sjwing  House  Turnpike 
Company,  for  an  injury  done  to  the  plaintiff's  land  and  tan3'ard,  in 
consequence  of  certain  piers  erected  by  the  defendants,  on  each  side  of 
a  stream  of  water,  by  which  the  stream  was  obstructed  and  thrown 
back,  and  overflowed  the  plaintiff's  land. 

The  defendants  below,  who  are  plaintiffs  in  error,  rel}'  on  two  objec- 
tions. 1.  That  a  corporation  is  not  suable  in  this  kind  of  action.  2. 
That  the  declaration  does  not  state  a  good  cause  of  action,  even  if  the 
defendants  were  liable  to  an  action  in  this  form. 

1.  Corporations  have  lately  been  so  multiplied  in  the  United  States, 
that  the}'  stand  a  very  prominent  part,  in  the  business  of  the  country. 
It  has,  therefore,  been  necessary  to  consider  with  great  attention,  their 
nature,  and  their  rights,  both  as  to  suing  and  being  sued.  And  as  it 
M'ould  be  extremely  inconvenient,  that  they  should  do  wrong  without 
being  amenable  to  justice,  the  inclination  of  the  Court  has  been  to  hold 
them  responsible.  There  was  a  time,  when  it  seems  to  have  been  sup- 
posed, that  they  could  make  no  contract,  but  by  writing  under  their 
common  seal.  The  reason  assigned  was,  that  being  incorporeal,  and 
consequent!}-  incapable  of  speaking,  it  was  impossible  that  they  should 
enter  into  a  parol  contract.  But  upon  reflection,  this  reason  has  been 
thought  insufficient ;  for  if  pursued  to  its  full  extent,  it  would  prove, 
that  a  corporation  could  not  act  at  all.  It  has  no  hand  to  affix  a  seal, 
and  must  therefore  employ  an  agent  for  the  purpose.  But  this  agent 
must  receive  his  authority  previous  to  his  affixing  the  seal.  It  is 
necessary,  therefore,  that  the  corporation  should  have  the  power  to  act 
without  seal,  so  far  as  respects  the  appointment  of  a  person  to  affix  the 
seal.  Now  if  it  can  appoint  an  agent  without  seal,  for  one  purpose, 
there  is  no  reason  why  it  may  not  for  another.  Accordingly,  in  the 
case  of  The  King  v.  Biggs.,  3  P.  Wms.  419,  on  a  special  verdict  in  a 
case  of  capital  felony,  it  was  held,  that  the  Bank  of  England  might 
icithout  seal,  authorise  a  person  to  sign  notes  in  its  behalf.  And  it 
was  decided  b}-  the  Supreme  Court  of  the  United  States,  in  the  case  of 
The  Bank  of  Columbia  v.  Patterson's  administrators,  7  Cranch,  299, 
that  a  corporation  may,  without  seal,  enter  into  a  contract,  express,  or 
even  implied.  In  the  words  of  Judge  Story,  b}'  whom  the  opinion  of 
the  Cmrt  was  delivered,  "when  a  corporation  is  acting  Vi^itbin  the 
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scope  of  the  legitimate  purpose  of  its  institution,  all  parol  contracts         y  ij^^' 
made  by  its  authorised  agents,  are  express  promises  of  the  corporation, 
and  all  duties  imposed  on  them  b}'  law,  and  all  benefits  conferred,  at    ^^^m-iV- 
their  request,  raise  implied  promises,  for  which  an  action  lies."     By 
this  decision,  I  consider  the  law  as  settled.     It  does,  indeed,  seem  to      KJLa^''^ 
have  been  the  opinion  of  this  Court,  in  the  case  of  Breckbill  v.  The 
Lancaster  Turnpike  Company,  3  Dull.  496,  that  an  action  of  as- 
sumpsit would   not  lie  against  a  corporation.     But  the  law  had  not 
been  at  that  time  fully  considered,  and  I  ma}'  say,  that  our  late  brother 
Yeates,  who  was  on  the  bench  when  Breckbill  v.  The  Lancaster  Turn- 
pike Company  was  decided,  was  satisfied  as  to  the  propriety  of  acqui- 
escing in  the  authority   of   The  Lank  of  Columbia  v.  Pattersoti's 
administrators. 

But  it  is  objected  that  the  present  action  is  not  on  contract  but  on 
tort,  and  a  very  refined  argument  is  brought  forward,  to  prove  that  a 
corporation  cannot  be  guilty  of  a  tort.  A  corporation,  say  the  defend- 
ant's counsel,  is  a  mei'e  creature  of  law,  and  can  act  only  as  authorised 
bj'  its  charter.  But  the  charter  does  not  authorise  it  to  do  wrong,  and 
therefore  it  can  do  no  wrong.  The  argument  is  fallacious  in  its  prin- 
ciples, and  mischievous  in  its  consequences,  as  it  tends  to  introduce 
actual  wrongs  and  ideal  remedies ;  for  a  turnpike  company  may  do 
great  injury,  by  means  of  labourers  who  have  no  property-  to  answer 
the  damages  recovered  against  them.  It  is  much  more  reasonable  to 
say,  that  when  a  corporation  is  authorised  by  law  to  make  a  road,  if 
any  injury  is  done  in  the  course  of  making  that  road  by  the  persons 
employed  under  its  authority,  it  shall  be  responsible,  in  the  same 
manner  that  an  individual  is  responsible  for  the  actions  of  his  ser- 
vants, touching  his  business.  The  act  of  the  agent  is  the  act  of  the 
principal.  There  is  no  solid  ground  for  a  distinction  between  contracts 
and  torts.  Indeed,  with  respect  to  torts,  the  opinion  of  the  Courts 
seems  to  have  been  more  uniform  than  with  respect  to  contracts. 
For  it  may  be  shewn,  that  from  the  earliest  times  to  the  present,  cor- 
porations have  been  held  liable  for  torts.  Many  cases  have  been  cited 
from  the  year  books.  Upon  examination,  they  do  not  all  answer  the 
citations,  but  enough  appears  to  shew  that  the  law  was  so  understood. 
In  4:  Ife)i.  l.p.  13.pl.  11,  we  find  an  action  of  trespass  against  the 
Mayor  and  Commonalty  of  York.  Plea,  that  all  the  inhabitants  had  a 
right  of  common  in  the  land  where  the  trespass  is  supposed  to  have 
been  committed  :  held,  not  good,  because  the  action  is  against  the 
corporation,  and  the  plea  is  a  justification  as  to  individuals.  In  a 
subsequent  part  of  this  case,  it  is  said  that  a  corporation  cannot  give 
a  warrant  to  commit  a  trespass  without  toriting.  This,  if  it  be  law, 
proves  that  a  warrant  may  be  given  b}*  writing,  which  is  sufficient  for 
the  plaiutiflTs  purpose,  the  point  being,  whether  a  corporation  can  com- 
mit a  trespass.  In  8  Hen.  6.  p.  \.  pi.  11.  and  p.  14.  pi.  34,  trespass 
was  brought  against  the  jMayor  and  Bailiffs,  and  Commonalty  of  Ips- 
wich, and  one  J.  Jabez.     It  was  objected,  that  a  corporation  and  an 
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individual  cannot  be  joined  in  one  action  ;  but  it  was  not  objected  that 
trespass  does  not  lie  against  a  corporation  ;  and  the  objection  is  said 
to  have  been  overruled  in  14  IIe?i.  8.  2.  In  the  book  of  assises  (31. 
Ass.  pi.  19.)  it  appears  that  an  assise  of  novel  disseisin  was  maintained 
against  the  Ma3or  and  Commonalty  of  Winton.  J3rook  la3-s  it  down, 
that  if  the  Mayor  and  Commonalty-  disseise  one  who  releases  to  several 
individuals  of  the  corporation,  this  will  not  serve  the  Maj-or  and  Com- 
monalty, because  the  disseisin  is  in  their  corporate  capacity'.  In  the 
old  books  of  entries  are  numerous  precedents  of  writs  of  quwre  impedit 
against  corporations,  and  in  Vidian's  Mit.  1.  is  a  declaration  in  an 
action  on  the  case  (16  Car.  2.),  against  the  Ma^'or  and  Commonalt}^  of 
the  city  of  Canterbury.,  for  a  false  return  to  a  mandamus.  To  come 
to  more  modern  times,  it  was  held  in  the  Ma3'or  of  Lynn.,  &c.  (in 
error,)  v.  Turner,  {Coiop.  86,)  that  an  action  on  the  case  lies  against 
a  corporation  for  not  cleansing,  and  keeping  in  repair,  a  stream  of 
navigable  water,  which  it  was  bound  to  do  by  prescription,  in  conse- 
quence of  which  the  plaintiff  was  injured.  This  was  in  the  year  1774,  a 
little  before  our  revolution.  The  laws  of  the  Commonwealth  forbid 
my  tracing  this  point  through  the  English  Courts,  since  the  revolution, 
but  we  shall  find  abundant  authorit}'  in  the  Courts  of  our  own  country. 
In  Gray  v.  The  Portland  Hank,  6  Mass.  Hep.  364,  it  is  laid  down, 
that  the  bank  was  responsible  for  wrongs  done  b^-  itself  or  its  agents. 
In  Middle  v.  The  Proprietors  of  the  Locks,  <&c.  on  Merrimack  river. 
7  Mass.  Pep.  169,  an  action  was  maintained  against  the  company  for 
damage  suffered  by  the  plaintiff  in  consequence  of  the  locks  not  being 
kept  in  repair.  And  in  Townsend  v.  The  Susquehanna  Turnpike 
Company  (6  Johns.  91,)  an  action  was  supported  for  the  loss  of  a  horse, 
killed  by  the  falling  of  a  bridge,  which  the  company  had  built  of  bad 
materials.  These  authorities  put  it  beyond  doubt,  that  the  form  of 
action,  in  the  present  case,  is  good. 

The  objection  to  the  declaration  remains  to  be  considered.  It  is 
said,  that  the  act  of  assembly,  by  which  this  company  is  chartered, 
gives  them  power  to  erect  bridges  over  all  the  streams  which  cross  the 
road,  and,  therefore,  the}'  are  not  responsible  for  an}'  damages  which 
may  be  suffered  in  consequence  of  these  bridges.  But  this  is  too 
broad  a  proposition  :  for,  granting  that  they  would  not  be  responsible 
for  damages  unavoidably'  resulting  from  a  bridge  built  in  the  best  man- 
ner, and  obstructing  the  passage  of  the  water,  no  more  than  was  neces- 
sary for  its  proper  construction,  it  would  not  follow  that  they  should 
not  be  answerable  for  damages  arising  from  a  bridge  so  carelessl}'  or 
inartificially  built,  as  to  occasion  an  unnecessary  and  wanton  obstruc- 
tion. Now,  the  declaration  alleges,  that  the  defendants  contriving, 
and  wrongfully  and  injuriously  intending  to  injure  the  plaintiff,  &c.  did 
wrongfully  and  urijustly  set  up  certain  piers,  d!c.  So  that  we  are 
bound,  after  verdict,  to  suppose  that  it  was  proved  the  defendants  were 
in  fault,  in  the  manner  of  erecting  the  piers.  To  sa}',  now,  that  they 
leere  guilty  of  no  wrong,  would  be  to  declare  that  it  is  impossible  for 
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them  to  be  made  answerable  for  any  injury  which  may  arise  from 
any  kind  of  bridge  or  piers.  This  is  going  farther  than  I  can  permit 
myself  to  do,  being  satisfied  that  the  law  never  intended  to  authorise 
damage  without  necessity.  Judgment  affirmed. 


GREEN  V.   LONDON  GENERAL  OMNIBUS  CO.  (Limited), 

1859.     7  Common  Bench,  New  Series,  290.1 

A.CTI0N  against  the  defendants  for  wrongfully  and  maliciously  ob- 
structing the  plaintiff  in  his  business  of  an  omnibus  proprietor. 

The  declaration,  in  substance,  alleged  that  defendants,  contriving 
and  intending  to  injure  and  ruin  the  plaintiff  and  to  prevent  him  from 
carrying  on  his  business,  wrongfully,  vexatiously,  and  maliciously 
placed  and  drove  their  omnibuses  just  before  and  just  behind  the 
plaintiff's  omnibuses  while  plying  for  hire  on  the  streets,  so  as  to  pre- 
vent persons  from  becoming  passengers  in  the  plaintiff's  omnibuses  ; 
also  that  defendants,  with  the  same  intent,  etc.,  drove  their  omnibuses 
against  the  omnibuses  and  horses  of  the  plaintiff  so  as  to  damage  the 
same  and  to  prevent  the  access  of  passengers  into  the  plaintiff's  omni- 
buses; also  that  defendants,  with  the  same  intent,  etc.,  caused  their 
servants  to  place  themselves  so  as  to  prevent  persons  from  entering 
plaintiff's  omnibuses  ;  also  that  defendants,  with  the  same  intent,  etc., 
hissed,  assaulted  and  beat  plaintiff's  servants  while  employed  in 
driving  the  said  omnibuses ;  also  that  defendants,  with  the  same  in- 
tent, etc.,  caused  their  omnibuses  to  precede  and  follow  plaintiff's 
omnibuses  in  such  a  manner  as  to  cause  an  obstruction  to  the  highway 
at  certain  points  where  plaintiff's  omnibuses  would,  if  there  were  no 
obstruction,  be  permitted  to  wait  for  a  certain  space  of  time  to  look 
for  passengers  :  by  reason  of  which  said  grievances  great  numbers  of 
persons  were  prevented  from  becoming  passengers  in  plaintiff's  omni- 
buses, and  plaintiff's  omnibuses  and  horses  were  injured,  and  plaintiff 
was  damaged,  hindered  and  obstructed  in  carrying  on  his  business. 

To  this  declaration  the  defendants  demurred ;  and  the  plaintiff  joined 
in  demurrer. 

Glffard  (with  whom  was  Paterson),  in  support  of  the  demurrer.— 
The  declaration  alleges  a  variety  of  malicious  acts  done  by  the  com- 
pany with  the  intention  of  obstructing  and  injuring  the  plaintiff  in 
carrying  on  his  trade.  Now,  the  gist  of  the  action  is  the  molicious 
intention ;  and  a  corporation  cannot  as  such  be  actuated  by  malice.  A 
corporation,  according  to  Lord  Coke,  —  Sutton's  Hospital  Case,  10  Co. 
Rep.  32  b,  —  "  cannot  treason,  nor  be  outlawed,  nor  excommunicate, 
for  they  have  no  souls  ;  neither  can  they  appear  in  person,  but  by  attor- 
ney ;  33  H.  8,  Br.  Fealty.  A  corporation  aggregate  of  many  cannot 
do  fealty,  for,  an  invisible  body  can  neither  be  in  person,  nor  swear  : 
Plowd.  Comm.  213,  and  the  Lord  Berkeley's  Case,  245 :  it  is  not  sub- 
iect  to  imbecilities,  death  of  the  natural  body,  and  divers  others  cases." 
1  Statement  abridged. — Ed. 


158         GREEN  V,   LONDON  GENERAL  OMNIBUS  CO. 

The  question  is  how  far  the  old  rule  of  law  in  this  respect  is  modified 
by  the  recent  decisions  upon  the  subject.  The  most  recent  authority 
on  the  point  is  that  of  Whitfield  v.  The  South  Eastern  Railway  Com- 
pany, 1  Ellis,  B.  «&  E.  115  (E.  C.  L.  R.  vol.  96),  where  it  was  held  that 
a  count  against  a  railway  company,  being  a  corporation  aggregate,  for 
a  malicious  libel,  is  good  on  demurrer ;  for  that  a  corporation  aggregate 
may  well,  in  its  corporate  capacity,  cause  the  publication  of  a  defama- 
tory statement  under  such  circumstances  as  would  impl}-  malice  in  law 
sufficient  to  support  the  action.  But  there  the  judgment  proceeded 
upon  the  ground  that  the  occasion  did  not  justif}'  the  publication,  and 
therefore  the  law  would  infer  malice. 

[After  distinguishing  Eastern^  &c.,  M.  Co.  v.  Broom,  6  Exch.  314, 
the  argument  proceeds  :  ] 

All  the  acts  that  are  here  attributed  to  the  company  are  acts  which 
are  necessarily  malicious.  The  plaintiff  must  show  that  he  has  been 
injured  by  the  defendants'  placing  their  omnibuses  before  and  behind 
his  maliciously.  Apart  from  malice,  there  is  no  cause  of  action. 
The  company  in  its  corporate  capacity  could  not  authorize  acts  which 
are  necessarily  unlawful  and  malicious.  The  mere  obstruction  b}-  the 
defendants  of  the  plaintiflT's  enjoyment  of  a  public  wa^'  gives  no  ground 
of  action  :  he  must  show  a  private  and  particular  damage  from  an  act 
of  the  defendants  which  is  intentionall}'  malicious  or  unlawful :  Hubert 
V.  Groves,  1  Esp.  N.  P.  C.  148;  Rose  v.  Miles,  4  M.  &  Selw.  101 ; 
Wilks  V.  The  Hungerford  Market  Company,  2  N.  C.  281  (E.  C.  L.  R. 
vol.  29),  2  Scott  446  (E.  C.  L.  R.  vol.  30).  Here,  the  plaintifl"  has 
suffered  no  grievance  which  is  peculiar  to  himself.  [Byles,  J. — 
What  is  the  meaning  of  maliciously?  P^rle,  C.  J.  —  A  wilful  viola- 
tion of  the  law  producing  damage  to  an  individual,  must  be  presumed 
to  be  malicious.]  To  sustain  this  declaration,  the  plaintifi'  must  show 
some  wilful  and  unlawful  and  unauthorized  interference  by  the  defend- 
ants with  some  private  right.  [Grcmf,  Amicus  Curiae,  referred  to  the 
Quo  warranto  in  Rex  v.  The  Cit}'  of  London,  8  Howell's  State  Trials 
1039,  1305,  1309,  where  the  subject  of  malice  in  a  corporation  is  much 
discussed.  Crowder,  J.  —  Would  this  declaration  be  bad  without  the 
allegation  of  malice?  Does  the  allegation  mean  anything  more  than 
wilful?]  It  is  submitted  that  the  whole  gist  of  the  action  is  the  malice. 
The  defendants  could  not  justify  the  specific  acts  charged  without 
justifving  the  malicious  intention  :  Gregory  v.  The  Duke  of  Brunswick, 
6  M.^&  G.  205  {E.  C.  L.  R.  vol.  46),  6  Scott  N.  R.  809. 

jP.  Edicards,  contra.     [Argument  omitted.] 

Giffard,  in  reply.     [Argument  omitted.] 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court :  — 

We  are  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
plaintiff.  This  is  an  action  against  the  defendants  for  wrongfully, 
vexatiously,  and  maliciously  interfering  with  the  plaintiff's  rights,  by 
causing  their  vehicles  to  be  driven  in  such  a  manner  as  to  obstruct  and 
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molest  the  plaintiff  in  the  use  of  the  highway.  The  declaration  alleges 
various  grievances  of  that  general  character.  To  this  declaration  there 
is  a  demurrer  raising  for  our  decision  the  question  whether  the  action 
will  lie.  The  ground  of  the  demurrer  is  that  the  declaration  charges  a 
wilful  and  intentional  wrong,  and  that  the  defendants,  being  a  corpora- 
tion, cannot  be  guilt}'  of  such  a  wrong,  and  therefore  the  action  will 
not  lie.  But  the  whole  of  the  acts  that  are  charged  against  the  defend- 
ants are  acts  connected  with  driving  vehicles ;  and  the  defendants 
are  a  company  incorporated  for  the  purpose  of  driving  omnibuses,  and 
therefore  the  acts  alleged  to  have  been  done  by  them  are  all  acts  which 
are  within  the  scope  and  object  of  their  formation.  Unless  the  acta 
charged  were  wrongfully  doue,  the  plaintiff  of  course  would  have  no 
ground  of  complaint.  We  are  clearly  of  opinion  that  the  action  lies : 
and  there  are  abundant  authorities  to  warrant  that  opinion.  The  whole 
course  of  the  authorities,  from  the  case  of  Yarborough  v.  The  Bank  of 
England,  16  East  6,  down  to  Whitfield  v.  The  South  Eastern  Railway 
Company,  1  Ellis,  Bl.  &  E.  115  (E.  C.  L.  R.  vol.  96),  — which  was  in 
reality  an  action  against  the  Electric  Telegraph  Company,  shows  that 
an  action  for  a  wrong  will  lie  against  a  corporation,  where  the  thing 
that  is  complained  of  is  a  thing  done  within  the  scope  of  their  incor- 
poration, and  is  one  which  would  constitute  an  actionable  wrongif 
committed  by  an  individual.  Tbe  doctrine  rehed  on  b\'  Mr.  Giffard^ 
—  that  a  corporation,  having  no  soul,  cannot  be  actuated  by  a  malicious 
intention,  —  is  more  quaint  than  substantial.  In  coming  to  the  con- 
elusion  we  arrive  at,  we  have  no  intention  in  the  smallest  degree  to 
interfere  with  any  of  the  decided  cases ;  but,  on  the  contrarv,  we  found 
our  judgment  upon  the  numerous  class  of  cases  of  which  Yarborough  v. 
The  Bank  of  England,  —  where  there  is  a  most  learned  and  elaborate 
argument  of  Lord  Ellenborough,  going  fully  into  all  the  previous 
authorities,  —  is  by  no  means  the  first,  and  which  afford  abundant 
examples  of  the  application  of  the  principle  we  now  reh'  on.  "We  maj- 
add  that  we  dwell  the  less  upon  the  grounds  which  have  been  urged  by 
Mr.  Giffard  against  the  maintenance  of  the  action,  b}-  reason  of  the 
extreme  mischief  and  inconvenience  which  would  follow  from  our  hold- 
ing that  these  companies  incorporated  for  the  purpose  of  carrying  on 
trade  were  exempt  from  liability  for  intentional  acts  of  wrong.  We 
think  it  extremel}-  important  that  these  "companies  should  be  held 
responsible  where  the}-  admit  they  have  intentionally  done  a  wrongful 
act,  and  that  those  whom  they  have  injured  should  not  be  driven  to 
seek  a  doubtful  remed}'  against  their  officers  or  servants,  who  ma}-  be 
wholly  unable  to  answer  the  compensation  which  the  jury  may  award 
to  the  injured  party.  For  these  reasons,  we  are  of  opinion  that  the 
plaintiff  is  entitled  to  judgment.  Judgment  for  the  plaintiff. 
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UNITED   STATES   v.   JOHK  KELSO   COMPANY. 

1898.  86  Federal  Reporter,  304. 

In  U.  S.  District  Court  for  the  Northern  District  of  California. 

De  Haven,  District  Judge.  On  October  9,  1897,  there  was  filed  in 
this  court  by  the  United  States  district  attorney  for  this  district,  an 
information  charging  the  defendant,  a  corporation,  with  the  violation 
of  "  An  Act  relating  to  the  limitation  of  the  hours  of  daily  service  of 
laborers  and  mechanics  employed  upon  the  public  works  of  the  United 
States  and  of  the  District  of  Columbia,"  approved  August  1,  1892 
(2  Supp.  Rep.  St.  p.  62).  Upon  the  filing  of  this  information,  the 
court,  upon  motion  of  the  district  attorney,  directed  that  a  sum- 
mons be  served  upon  said  corporation.  The  summons  stated  gener- 
ally the  nature  of  the  charge,  and  for  a  more  complete  statement  of 
such  offence  referred  to  the  information  on  file.  On  the  day  named 
in  said  summons  for  its  appearance,  the  defendant  corporation  ap- 
peared specially  by  its  attorney,  and  moved  to  quash  the  summons, 
and  to  set  aside  the  service  thereof,  upon  grounds  hereinafter  stated. 
Upon  the  argument  of  this  motion,  it  was  claimed  in  behalf  of  the. 
defendant :  Fii'st^  that  the  Act  of  Congress  above  referred  to  does  not 
^PPt^£_22££5~^^""^"  ^seause  the  intention  is  a  necessary  elenient  of 
t£e  crime  therein  defined,  and  a  corporation  as  such  is  incapable  of 
entertaining  a  criminal  intention  ;  second,  that,  conceding  that  a  cor- 
poration may  be  guilty  of  a  violation  of  said  act.  Congress  has  pro- 
vided no  mode  for  obtaining  jurisdiction  of  a  corporation  in  a  criminal 
proceeding,  and  for  that  reason  the  summons  issued  by  the  court  was 
unauthorized  by  law,  and  its  service  a  nullity.  It  will  be  seen  that 
the  first  objection  goes  directly  to  the  sufficiency  of  the  information, 
and  presents  precisely  the  same  question  as  would  a  general  demurrer, 
attacking  the  information  on  the  ground  of  an  alleged  failure  to  charge 
the  defendant  with  the  commission  of  a  public  offence.  This  objection 
is  one  which  would  not  ordinarily  be  considered  upon  a  motion  like 
that  now  before  the  court,  when  the  party  making  the  objection  re- 
fuses to  acknowledge  the  jurisdiction  of  the  court,  or  to  make  any 
other  than  a  special  appearance  for  the  purpose  of  attacking  its  juris- 
diction ;  but,  in  view  of  the  conclusion  which  I  have  reached  upon 
the  second  point  urged  by  the  defendant,  it  becomes  necessary  forme 
to  determine  whether  the  Act  of  Congress  above  referred  to  is  appli- 
cable to  a  corporation,  and  whether  a  corporation  can  be  guilty  of  the 
crime  of  violating  the  provisions  of  said  act.  Section  1  of  that  act 
makes  it  unlawful  for  a  contractor  or  sub-contractor  upon  any  of  the 
public  works  of  the  United  States,  whose  duty  it  shall  be  to  employ, 
direct,  or  control  the  services  of  laborers  or  mechanics  upon  such 
public  works,  "to  require  or  permit  any  such  laborer  or  mechanic  to 
work  more  than  eight  hours  in  any  calendar  day  except  in  case  of  ex- 
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traordinary  emergency."  And  section  2  of  the  act  provides  "that .  .  . 
any  contractor  whose  duty  it  shall  be  to  employ,  direct,  or  control  any 
laborer  or  mechanic  employed  upon  any  public  works  of  the  United 
States  .  .  .  who  shall  intentionally  violate  any  provision  Qf  this_a,cty_^ 
shall  be  deemed  guiltyof  a  misdemeanor,  and  for  each  and  every 
offence  shall  upon  conviction  be  punished  by  a  fine  not  to  exceed  one 
thousand  dollars  or  by  imprisonment  for  not  more  than  six  months,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court  hav- 
ing jurisdiction  thereof."  It  will  be  observed  that  by  the  express 
language  of  this  statute  there  must  be  an  intentional  violation  of  its 
provisions,  in  order  to  constitute  the  offence  which  the  statute  defines. 
In  view  of  this  express  declaration,  it  is  claimed  in  behalf  of  defend- 
ant that  the  act  is  not  applicable  to  corporations,  because  it  is  not 
possible  for  a  corporation  to  commit  the  crime  described  in  the  statute. 
The  argument  advanced  to  sustain  this  position  is,  in  substance,  this  : 
That  a  corporation  is  only  an  artificial  creation,  without  animate  body 
or  mind,  and  therefore,  from  its  very  nature,  incapable  of  entertaining 
the  specific  intention  which,  by  the  statute,  is  made  an  essential  ele- 
ment of  the  crime  therein  defined.  The  case  of  State  v.  Great  Works 
M.  &  M.  Co.,  20  Me.  41,  supports  this  proposition,  and  it  must  be  con- 
ceded that  there  are  to  be  found  dicta  in  many  other  cases  to  the  effect 
that  a  corporation  is  not  amenable  to  prosecution  for  a  positive  act 
of  misfeasance,  involving  a  specific  intention  to  do  an  unlawful  act. 
In  a  general  sense,  it  may  be  said  that  no  crime  can  be  committed 
without  a  joint  operation  of  act  and  intention.  In  many  crimes,  how- 
ever, the  onjj  intention  required  is-ajn  intention  to  do  the  prohibited 
act,  —  that  is  to  say,  the  crime  is  complete  when  the  prohibited  act  Jias 
been  intentionally  done ;  and  the  more  recent  and  better  considered 
cases  hold  that  a  corporation  may  be  charged  with  an  offence  which 
only  involves  this  kind  of  intention,  and  may  be  properly  convicted 
when,  in  its  corporate  capacity,  and  by  direction  of  those  controlling 
its  corporate  action,  it  does  the  prohibited  act.  In  such  a  case  the  in- 
tention of  its  directors  that  the  prohibited  act  should  be  done  is  im- 
puted to  the  corporation  itself.  State  v.  Morris  E.  R.  Co.,  23  N.  J. 
Law,  360 ;  Reg.  v.  Great  North  of  England  Ry.  Co.,  58  E.  C.  L.  315  ; 
Com.  V.  Proprietors  of  New  Bedford  Bridge,  2  Gray,  339.  See,  also, 
State  V.  Baltimore  &  O.  R.  Co.,  15  W.  Va.  380.  That  a  corporation 
may  be  liable  civilly  for  that  class  of  torts  in  which  a  specific  mali- 
cious intention  is  an  essential  element  is  not  disputed  at  this  day.  Thus, 
an  action  for  malicious  prosecution, will  lie  against  a  banking  corpora- 
tion. Reed  v.  Bank,  130  Mass.  434;  Goodspeed  v.  Bank,  22  Conn. 
530.  An  action  will  lie  also  against  a  corporation  for  a  malicious 
libel.  Railroad  Co.  v.  Quigleij,  21  How.  202  ;  Maynard  v.  Insurance 
Co.,  34  Cal.  48.  The  opinion  in  the  latter  case,  delivered  by  Currey, 
C.  J.,  is  an  able  exposition  of  the  law  relating  to  the  liability  of  cor- 
porations for  malicious  libel,  and  in  the  course  of  which  that  learned 
judge,  iu  answer  to  the  contention  that  corporations  are  mere  legal 
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entities  existing  only  in  abstract  contemplation,  utterly  incapable  of 
malevolence,  and  without  power  to  will  good  or  evil,  said  : 

"  The  directors  are  the  chosen  representatives  of  the  corporation, 
and  constitute,  as  already  observed,  to  all  purposes  of  dealing  with 
others,  the  corporation.  What  they  do  within  the  scope  of  the  objects 
and  purposes  of  the  corporation,  the  corporation  does.  If  they  do 
any  injury  to  another,  even  though  it  necessarily  involves  in  its  com- 
mission a  malicious  intent,  the  corporation  must  be  deemed  by  impu- 
tation to  be  guilty  of  the  wrong,  and  answerable  for  it,  as  an  individual 
would  be  in  such  case." 

The  rules  of  evidence  in  relation  to  the  manner  of  proving  the  fact 
of  intention  are  necessarily  the  same  in  a  criminal  as  in  a  civil  case, 
and  the  same  evidence  which  in  a  civil  case  would  be  sufficient  to 
prove  a  specific  or  malicious  intention  upon  the  part  of  a  corporation 
defendant  would  be  sufficient  to  show  a  like  intention  upon  the  part 
of  a  corporation  charged  criminally  with  the  doing  of  an  act  prohibited 
by  the  law.  Of  course,  there  are  certain  crimes  of  which  a  corporation 
cannot  be  guilty ;  as,  for  instance,  bigamy,  perjury,  rape,  murder,  and 
other  offences,  which  will  readily  suggest  themselves  to  the^ind. 
Crimes  like  these  just  mentioned  can  only  be  committed  by  natural 
persons,  and  statutes  in  relation  thereto  are  for  this  reason  never  con- 
strued as  referring  to  corporations ;  but  when  a  statute  in  general' 
terms  prohibits  the  doing  of  an  act  which  can  be  performed  by  a  cor- 
poration, and  does  not  expressly  exempt  corporations  from  its  pro- 
visions, there  is  no  reason  why  such  statute  should  be  construed  as 
not  applying  to  them,  when  the  punishment  provided  for  its  infraction 
is  one  that  can  be  inflicted  upon  a  corporation,  —  as,  for  instance,  a 
fine.  In  the  act  of  congress  now  under  consideration  it  is  made  an 
offence  for  any  contractor  or  subcontractor  whose  duty  it  shall  be  to 
employ,  direct,  or  control  any  laborer  employed  upon  any  of  the  public 
works  of  the  United  States,  to  require  or  permit  such  laborer  to  work 
more  than  eight  hours  in  any  calendar  day.  A  corporation  may  be  a 
contractor  or  subcontractor  in  carrying  on  public  works  of  the  United 
States,  and  as  such  it  has  the  power  or  capacity  to  violate  this  pro- 
vision of  the  law.  Corporations  are,  therefore,  within  the  letter,  and, 
as  it  is  as  much  against  the  policy  of  the  law  for  a  corporation  to  vio- 
late these  provisions  as  for  a  natural  person  so  to  do,  they  are  also 
within  the  spirit  of  this  statute ;  and  no  reason  is  perceived  why  a 
corporation  which  does  the  prohibited  act  should  be  exempt  from  the 
punishment  prescribed  therefor.  If  the  law  were  capable  of  the  con- 
struction contended  for  by  the  defendant,  the  result  would  be  that  a 
corporation,  in  contracting  for  the  doing  of  any  public  work,  would  be 
given  a  j)rivilege  denied  to  a  natural  person.  Such  an  intention 
should  not  be  imputed  to  congress,  unless  its  language  will  admit  of 
no  other  interpretation. 


Motion  of  defendant  denied. 
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1899.     172  Massachusetts,  294.1 

Writ  of  error  to  reverse  a  judgment  of  the  Superior  Court.*  Plain- 
tiff is  a  corporation  publishing  a  newspaper  in  Worcester.  While  the 
case  of  Loring  v.  Town  of  Holden  was  on  trial  before  the  Superior 
Court  at  Worcester,  the  Daily  Telegram  published  the  following  state- 
ment :  ''  The  town  offered  Loring  ^80  at  the  time  of  taking,  but  he 
demanded  $250,  and,  not  getting  it,  went  to  law."  A  summons  to  the 
plaintiff  was  issued  by  the  Superior  Court,  of  its  own  motion,  to  show 
cause  why  the  corporation  should  not  be  adjudged  in  contempt  for 
publishing  an  article  dealing  with  a  matter  on  trial  before  the  court. 
The  record  of  the  proceeding  in  the  contempt  case,  after  setting  out 
the  summons,  service,  the  appearance  of  the  corporation  and  the  hear- 
ing, concludes  as  follows :  "  When,  after  hearing  all  matters  and 
things  concerning  said  publication  by  said  respondents,  it  appearing 
to  said  court  that  said  article  was  calculated  to  obstruct  the  course  of 
justice  in  said  court  and  prevent  a  fair  trial  of  said  case,  and  that  it 
was  a  contempt  of  said  court  for  said  corporation  to  publish  the  said 
article  during  the  said  trial,  it  was  therefore  ordered  by  said  court 
that  said  respondent  corporation  be  adjudged  guilty  of  contempt  of 
said  court  for  said  publication  of  said  article,  and  it  was  thereupon 
ordered  by  said  court  that  said  respondent  corporation  pay  a  fine  of 
$100,  and  it  was  further  ordered  that,  if  said  fine  be  not  paid  within 
twenty-four  hours,  an  execution  be  issued  against  said  respondent  cor- 
poration for  the  collection  of  said  fine  by  a  levy  on  its  property." 

F.  P.  Goulding  (W.  C.  Mellish  with  him),  for  plaintiff  in  error. 

H.  Parker  and  G.  S.  Taft,  for  Commonwealth. 

Field,  C.  J.  [After  stating  the  case.]  It  is  contended  that  a  cor- 
poration cannot  be  guilty  of  a  criminal  contempt  of  court  although 
it  may  be  fined  for  what  is  called  a  civil  contempt.  It  is  said  that  an 
intent  cannot  be  imputed  to  a  corporation  in  criminal  proceedings.  It 
has  been  decided  in  this  Commonwealth  that  a  corporation  may  be 
liable  civilly  for  a  libel  or  a  malicious  prosecution.  Fogg  v.  Boston 
&  Lowell  Railroad,  148  Mass.  513.  Reed  v.  Home  Savings  Bank,  130 
Mass.  443.  We  think  that  a  corporation  may  be  liable  criminally  for 
certain  offences  of  which  a  specific  intent  may  be  a  necessary  element. 
There  is  no  more  difficulty  in  imputing  to  a  corporation  a  specific 
intent  in  criminal  proceedings,  than  in  civil.  A  corporation  cannot 
be  arrested  and  imprisoned  in  either  civil  or  criminal  proceedings, 
but  its  property  may  be  taken  either  as  compensation  for  a  private 
wrong  or  as  punishment  for  a  public  wrong.  In  most  of  the  States  of 
this  country  corporations  may  be  formed  under  general  laws  for  the 

1  Statement  abridged  from  opinion.  —  Ed. 
;.     *  A  similar  writ  of  error  by  the  Gazette  Company  was  heard  at  the  same  time.  —Ed. 
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purpose  of  doing  almost  any  kind  of  business  as  easily  as  partner* 
ships,  and  many  of  the  newspapers  are  published  by  corporations. 
Although  natural  persons  who  publish  or  assist  in  publishing  9.  libel 
in  a  newspaper  owned  by  a  corporation  may  be  punished  criminally 
by  fine  or  imprisonment,  or  both,  yet  if  the  corporation  cannot  be 
punished  by  a  fine  it  will  escape  all  criminal  liability.  The  authors 
of  libels  are  often  irresponsible  persons,  and  the  remedy  by  private 
action  against  corporations  for  the  publishing  of  libellous  statements 
is  often  inadequate.  That  a  corporation  may  be  indicted  for  a  mis- 
feasance as  well  as  for  a  nonfeasance  has  been  decided  in  this  Com- 
monwealth. Commomvealth  v.  New  Bedford  Bridge,  2  Gray,  339. 
See  The  Queen  v.  Great  North  of  England  Railway,  9  Q.  B.  315,  326. 
A  corporation  may  be  indicted  for  a  libel.  State  v.  Atchison,  3  Lea, 
729  ;  S.  C.  31  Am.  Eep.  663,  and  note.  Brennan  v.  Tracy,  2  Mo. 
App.  540.  Pharmaceutical  Society  v.  London  &  Provincial  Supply 
Association,  5  App.  Cas.  857,  869,  870.  2  Bish.  New  Grim.  Law,  §  935, 
Newell,  Slander  &  Libel  (2d  ed.)  362,  363.  Odgers,  Libel  &  Slander, 
(3d  ed.)  436.     Thompson,  Corp.  §§  6418  et  seq. 

The  publication  of  an  article  in  a  newspaper  which  is  printed  and 
circulated  in  the  place  where  a  trial  is  had  pending  the  trial,  and 
which  concerns  the  cause  on  trial  and  is  calculated  to  prejudice  the 
jury  in  the  cause  and  prevent  a  fair  trial,  often  has  been  held  to  be  a 
criminal  contempt  of  the  court  trying  the  cause.  G' Shea  v.  G' Shea, 
15  P.  D.  59.  Ex  parte  Green,  7  Times  Law  Rep.  411.  Daw  v.  Eley, 
L.  R.  7  Eq.  49,  55.  Bamsbotham  v.  Senior,  L.  R.  8  Eq.  575.  People  v. 
Wilson,  64  111.  195.  In  re  Sturoc,  48  N.  H.  428.  In  re  Cheeseman,  10 
Vroom,  115,  137.  State  v.  Fretv,  24  W.  Va.  416.  Oswald,  Contempt 
of  court,  (2d  ed.)  58  et  seq.  7  Am.  &  Eng.  Encyc.  of  Law,  (2d  ed.) 
59.  If  a  corporation  publishes  the  article,  we  see  no  reason  why  it 
should  not  be  held  liable  for  a  criminal  contempt.  Thompson,  Corp. 
§§  6448  et  seq.  7  Am.  &  Eng.  Encyc.  of  Law,  (2d  ed.)  847  and  cases 
cited. 

[After  discussing  the  power  to  punish  for  contempt,  and  the  method 
of  procedure.] 

The  most  important  question  is  whether  the  publication  of  these 
articles  under  the  circumstances  stated  could  be  adjudged  a  contempt. 
The  articles  published  were  not  defamatory,  either  as  regards  the  pre- 
siding justice  of  the  court  or  the  jurors  before  whom  the  cause  referred 
to  was  being  tried,  or  the  parties  to  the  cause.  In  one  case  the  court 
discharged  the  treasurer  and  manager  of  the  newspaper,  and  in  thp 
other  the  editor  and  the  publisher,  on  the  ground  that  they  were  not 
shown  to  be  directly  responsible  for  the  pul)lications.  It  is  probable, 
although  this  does  not  expressly  appear  in  the  papers  before  us,  that 
the  person  or  persons  employed  to  report  for  each  newspaper  the  pro- 
ceedings of  the  court  wrote  the  articles  and  caused  them  to  be  pul>- 
lished.  Tlie  Superior  Court  has  not  found  that  there  was  an  intent  to 
influence  the  trial  of  the  cause  referred  to  on  the  part  of  anybody. 
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The  articles  are  objectionable  only  because  they  purport  to  state  the 
amount  of  money  which  the  town  offered  to  pay  the  plaintiff,  and  the 
amount  the  plaintiff  demanded  before  the  petition  was  brought.  The 
law  encourages  attempts  to  settle  or  compromise  disputes  without 
subjecting  the  parties  to  any  liability,  if  the  attempts  fail,  of  having 
any  concessions  therein  made  to  avoid  litigation  put  in  evidence 
against  them  in  the  subsequent  litigation.  Upton  v.  South  Reading 
Branch  Railroad,  9  Cush.  600.  Harrington  v.  Lincoln,  4  Gray,  563. 
Gay  V.  Bates,  99  Mass.  263.  Draper  v.  Hatfield,  124  Mass.  53.  We 
are  content  to  assume  that  the  person  or  persons  who  wrote  and 
caused  the  articles  to  be  published  did  not  know  this  rule  of  law,  and 
acted  without  any  intent  to  pervert  the  course  of  justice.  As  the 
Qnly  intent  which  can  be  impnt-.pd  to  the  corporations  is  the  intent  of 
its  officers  or  ageirts,  the  question  is  whether  the  publication  of  these 
articles  without  any  intent  to .  pervert  the  course  of^jiistice  can_be 
adiudged  a  contempt.  In  Metropolitan  Music  Hall  Co.  v.  Lake,  58 
L.  J.  (n.  s.)  Ch.  513,  it  is  said  that  it  must  be  shown  that  the  articles 
were  published  with  knowledge  of  the  pending  cause,  and  that  appears 
in  the  present  cases. 

In  Cartwrlght's  Case,  iihi  supra,  it  is  said  by  the  court :  ''  But  the 
jurisdiction  and  power  of  the  court  do  not  depend  upon  the  question 
whether  the  offence  might  or  might  not  be  punished  by  indictment. 
.  .  .  *As  regards  the  question  whether  a  contempt  has  or  has  not 
been  committed,  it  does  not  depend  upon  the  intention  of  the  party, 
but  upon  the  act  he  has  done.'  By  Taney,  C.  J.,  in  Wartman  v.  Wart- 
man,  Taney,  362,  370."  If  a  person  talk  with  or  send  a  statement  to 
a  juror  about  a  cause,  during  the  trial  of  it,  in  such  a  manner  that  it 
may  cause  prejudice  or  bias  in  the  cause,  although  the  intent  with 
which  the  person  acted  may  affect  the  amount  of  his  punishment,  he 
cannot  justify  his  conduct  by  showing  that  he  had  no  evil  intent,  and 
knew  no  better. 

It  was  not  necessary  that  the  Superior  Court  should  find  that  the 
articles  published  actually  had  been  read  by  some  of  the  jurors  while 
trying  the  cause  to  which  the  articles  referred.  They  plainly  had 
been  read  by  the  presiding  justice  during  the  trial,  and  it  was  likely 
that  they  had  been  read  by  some  of  the  jurors.  The  intention  of  the 
publisher  of  a  newspaper  is  that  it  should  be  bought  and  read  by  per- 
sons within  the  place  where  it  circulates.  Cases  before  a  court  should 
be  determined  on  evidence  presented  in  court.  It  is  an  inevitable  per- 
version of  the  proper  administration  of  justice  to  attempt  to  influ- 
ence the  judge  or  jury  in  the  determination  of  a  cause  pending  before 
them  by  statements  outside  of  the  court  room,  and  not  in  the  pre- 
sence of  the  parties,  which  may  be  false,  and  even  if  they  are  true 
are  in  law  not  admissible  as  evidence. 

We  cannot  say  that  it  appears  that  the  Superior  Court  erred  in 
adjudging  that  the  publication  of  these  articles,  under  the  circum- 
ttances  stated^  was  a  contempt  of  that  court,  and  it  was  for  that  court 
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to  determine  whether  it  was  necessary  to  institute  proceedings  for 
contempt  in  order  to  vindicate  its  authority  to  secure  the  due  adminis- 
tration of  justice  in  a  cause  pending  before  it.  The  publications  con- 
tained statements  of  facts,  evidence  of  which  was  not  competent  at 
the  trial  and  was  not  introduced  at  the  trial,  and  they  were  so  made 
that  it  was  likely  that  the  presiding  justice  and  the  jurors  would  read 
them  during  the  trial,  and  the  natural  and  probable  effect  of  them 
would  be  improperly  to  influence  the  justice  and  the  jury  in  the 
determination  of  the  cause. 

The  proper  method  of  collecting  a  fine  imposed  upon  a  corporation 
is  by  a  levy  of  an  execution  issued  by  the  court.  The  King  v.  Woolf, 
2  B.  &  Aid.  609 )  S.  C.l  Chitty,  583.  Huddleson  v.  Ruffi?i,  6  Ohio 
St.  604  1  Chitty,  Crim.  Law  (2d  ed.),  811.  1  Bish.  New  Grim.  Proo- 
§§  1303  et  seq. 

Judgments  affirmed. 

^- 
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1869.     101  Mass.  57. 

Hoar,  J,  The  single  question  presented  for  our  decision  in  thii 
cause,  all  others  which  arise  upon  the  report  having  been  waived,  is, 
whether  the  note  of  a  manufacturing  corporation,  in  the  hands  of  a 
holder  in  good  faith  for  value,  who  took  it  before  maturit}',  and  without 
any  knowledge  that  the  makers  had  not  received  the  full  consideration, 
cannot  be  enforced  against  them,  because  it  was  in  fact  made  as  an  ao- 
commodation  note. 

The  argument  for  the  defendants  takes  the  ground  that  to  issue  an 
accommodation  note  is  not  within  the  powers  conferred  upon  the  cor . 
poration  ;  and  that,  as  an}-  persons  taking  it  had  notice  that  it  was  the 
note  of  the  corporation,  they  had  notice  that  it  was  of  no  validity  unless 
issued  for  a  purpose  within  the  scope  of  the  corporate  powers,  and  were 
therefore  bound  to  ascertain  not  only  that  it  was  executed  by  the  officer 
of  the  corporation  who  had  the  general  authority  to  sign  the  notes  which 
they  might  lawfully  make,  but  that  the  purpose  for  which  it  was  issued 
*  nr-  was  such  as  the  charter  authorized  them  to  entertain  and  execute. 
^     ^^  The  court  are  all  of  opinion  that  this  position  is  not  tenable,  and  that 

JL  '        the  defence  cannot  be  maintained. 

^       It  has  long  been  settled  in  this  Commonwealth  that  a  manufacturing 
^  ^      corporation  has  the  power  to  make  a  negotiable  promissory  note.    Nar- 
X^^^     "  ragansett  Bank  v.  Atlantic  Silk  Co.  3  Met.  282.     And  it  was  held  in 


.vW 


^' 
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Birdx.  Daggett,  97  Mass.  494,  as  a  just  corollary  to  that  proposition, 
that  such  a  note  in  the  hands  of  a  holder  in  good  faith  for  value  is  bind- 
ing upon  the  maker,  although  made  as  an  accommodation  note.  The 
question  was  not  discussed,  nor  the  reasons  for  the  decision  fully  stated, 
in  Bird  v.  Daggett ;  but  it  was  assumed  that  the  doctrine  announced 
was  clear  and  undoubted  law. 

The  doctrine  of  ultra  vires  has  been  carried  much  farther  in  England 
than  the  courts  in  this  country  have  been  disposed  to  extend  it ;  but, 
with  just  limitations,  the  principle  cannot  be  questioned,  that  the  limi- 
tations to  the  authority,  powers  and  liabilitj'  of  a  corporation  are  to  be 
found  in  the  act  creating  it.  And  it  no  doubt  follows,  as  claimed  by 
the  learned  counsel  for  the  defendants,  that  when  powers  are  conferred 
and  defined  by  statute,  every  one  dealing  with  the  corporation  is  pre- 
sumed to  know  the  extent  of  those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  ^ot  conferred 
on  a  corporation,  but  the  abuse  of  a  general  power  in  a  particular  in- 
stance, the  abuse  not  being  known  to  the  other  contracting  party,  the 
doctrine  ot  ultra  vires  does  not  apply.  As  was  said  by  Selden,  J.,  in 
Bissell  V.  Michigan  Southern  &  Northern  Indiana  Railroad  Co.  22 
N.  Y.  289,  290:  "There  are  no  doubt  cases  in  which  a  corporation 
would  be  estopped  from  setting  up  this  defence,  although  its  contract 
might  have  been  really  unauthorized.  It  would  not  be  available  in  a  suit 
brought  by  a  hona  fide  indorsee  of  a  negotiable  promissory  note,  provided 
the  corporation  was  authorized  to  give  notes  for  any  purpose  ;  and  the  rea- 
son is,  that  the  corporation,  by  giving  the  note,  has  virtually  represented 
that  it  was  given  for  some  legitimate  purpose,  and  the  indorsee  could 
not  be  presumed  to  know  the  contrary.  The  note,  however,  if  given 
by  a  corporation  absolutely  prohibited  by  its  charter  from  giving  notes 
at  all,  would  be  voidable  not  onl}-  in  the  hands  of  the  original  payee, 
but  in  those  of  any  subsequent  holder  ;  because  all  persons  dealing  with  / 
a  corporation  are  bound  to  take  notice  of  the  extent  of  its  charteredl 
powers.  The  same  principle  is  applicable  to  contracts  not  negotiable. 
^When  the  want  of  power  is  apparent  upon  comparing  the  act  done  with 
the  terms  of  the  charter,  the  party  dealing  with  the  corporation  is  pre- 
sumed to  have  knowledge  of  the  defect,  and  the  defence  of  ultra  vires 
is  available  against  him.  But  such  a  defence  would  not  be  permitted 
to  prevail  against  a  party  who  cannot  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authority  to  make  the  contract.  Hence,  if 
the  question  of  power  depends  not  merely  upon  the  law  under  which 
the  corporation  acts,  but  upon  the  existence  of  certain  extrinsic  facts, 
resting  peculiarly  within  the  knowledge  of  the  corporate  officers,  then 
the  corporation  would  be  estopped  from  den3'ing  that  which,  by  assum- 
ipg  to  make  the  contract,  it  had  virtuall}'  affirmed." 

This  doctrine  seems  to  us  sound  and  reasonable ;  and  in  conformity 
with  it,  it  was  held  in  Farmers'  <&  Mechanics'  Bank  v.  Umpire  Stone 
Dressing  Co.  5  Bosw.  275,  that  an  accommodation  acceptance  by  an 
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officer  of  a  manufacturing  corporation,  on  behalf  of  the  company, 
was  not  binding,  unless  the  consideration  had  been  advanced  upon 
the  faith  of  the  acceptance ;  but  that  if  the  consideration  was  paid  in 
good  faith  after  the  acceptance,  and  upon  the  credit  of  it,  it  could  be 
enforced. 

So  it  was  said  by  Lord  St.  Leonards  that  he  felt  a  disposition  "  to 
restrain  the  doctrine  of  ultra  vires  to  clear  cases  of  excess  of  power, 
with  the  knowledge  of  the  other  party,  express  or  implied  from  the 
nature  of  the  corporation,  and  of  the  contract  entered  into."  Eastern 
Counties  Railway  Co.  v.  Hawkes,  5  H.  L.  Cas.  331,  373. 

The  cases  on  which  the  defendants  rely  are  cases  against  munici- 
pal corporations,  in  respect  to  which  the  rule  is  much  more  rigid,  or 
for  the  most  part  those  in  which  the  other  contracting  party  had 
notice  upon  the  face  of  the  transaction  of  the  want  of  corporate 
power. 

There  can  be  no  doubt  that  it  is  very  often  true  that  a  corporation 
may  be  responsible  for  the  unauthorized,  and  even  for  the  unlawful 
acts  of  its  agents,  apparently  clothed  with  its  authority.  No  corpora- 
tion is  empowered  by  its  charter  to  commit  an  assault  and  battery ; 
yet  it  has  frequently  been  held  accountable,  in  this  Commonwealth,  for 
one  committed  by  its  servants.  Bills  of  a  bank  issued  without  consid- 
eration, and  even  stolen,  are  good  in  the  hands  of  an  innocent  holder 
for  value.  Many  other  illustrations  might  be  given,  but  enough  has 
been  said  to  show  the  principle  on  which  our  decision  rests. 

Judgment  for  the  jolaintiffs. 

R.  H.  Dana,  Jr.,  &  T.  K.  Lothrop,  for  the  defendants. 

C.  A.  Welch  &  W.  W.  Warren,  for  the  plaintiffs. 

f— ^  /»i  cU^    3^/ 
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1893.    160  Massachusetts,  177. 

Knowlton,  J.  The  defendant  is  an  educational  corporation.  The 
plaintiff  seeks  to  recover  damages  for  an  injury  received  through  the 
negligence  of  a  ferryman  in  managing  a  boat  on  which  he  was  a  pas- 
senger, and  which,  as  he  alleges,  the  defendant  was  using  at  a  public 
ferry  in  the  business  of  carrying  passengers  for  hire.  At  the  request 
of  the  defendant,  the  presiding  justice  ruled  that  there  was  no  evidence 
to  warrant  a  finding  for  the  plaintiff,  and  directed  a  verdict  for  the  de- 
fendant. The  defendant  contends  that  the  ruling  should  be  sustained 
on  one  or  botli  of  two  grounds.  It  says  in  the  first  place,  that,  if  it 
maintained  the  ferry  and  hired  and  paid  the  ferryman,  the  business  was 
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ultra  vires,  and  therefore  it  is  not  liable  for  negligence  in  the  manage- 
ment of  the  boat.  Secondly,  it  contends  that  there  was  no  evidence 
to  connect  the  corporation  with  the  business  of  running  the  ferry-boat, 
or  to  show  that  the  ferryman  was  its  servant. 

It  is  a  general  rule  that  corporations  are  liable  for  their  torts  as  nat- 
ural persons  are.  It  is  no  defence  to  an  action  for  a  tort  to  show  that 
the  corporation  is  not  authorized  by  its  charter  to  do  wrong.  Recovery 
may  be  had  against  corporations  for  assault  and  battery,  for  libel  and 
for  malicious  prosecution,  as  well  as  for  torts  resulting  from  negligent 
management  of  the  corporate  business.  Moore  v.  Fitchhurg  Railroad, 
4  Gray,  465.  Reed  v.  Home  Savings  Ra7ik,  130  Mass.  443.  Fogg 
V.  Boston  &  Lowell  Railroad,  148  Mass.  513.  PJiiladelphia,,  Wil- 
mington, &  Baltimore  Railroad  v.  Quigleg,  21  How.  202,  209.  Mer- 
chants' Bank  V.  State  Bank,  10  Wall.  604.  National  Bankw  Graham, 
100  U.  S.  699.  Gruber  v.  Washington  &  Jamesville  Railroad,  92 
N.  C.  1.  Hussey  v.  JSTorfolk  Southern  Railroad,  98  N.  C.  34.  If  a 
corporation  by  its  officers  or  agents  unlawfully  injures  a  person,  whether 
intentionall}'  or  negligentlj',  it  would  be  most  unjust  to  allow  it  to  escape 
responsibility  on  the  ground  that  its  act  is  ultra  vires.  Tiie  onl}-  plaus- 
ible ground  on  which  the  defendant  in  the  present  case  can  contend 
that  it  should  be  exempt  from  liabilit}'  for  the  negligence  of  its  servant 
in  managing  the  ferry-boat  is  that  the  contract  to  carr}-  the  plaintiff 
was  idtra  vires,  and  therefore  invalid,  and  that  the  duty  for  neglect  of 
which  the  plaintiff  sues  arose  out  of  the  contract,  and  disappears  with 
it  when  the  contract  appears  to  be  void.  The  defendant  ma}'  argue 
that  the  plaintiff  cannot  maintain  an  action  for  a  breach  of  the  contract 
to  use  proper  care  to  carry  him  safely,  and  that  he  stands  no  better 
when  he  sues  in  tort  for  failure  to  do  the  dut}'  which  grew  out  of  the 
contract. 

In  Bissell  v.  Michigan  Southern  &  Northern  Indiana  Railroad^ 
22  N.  Y.  258,  the  plaintiff  founded  his  action  on  the  negligence  of  the 
two  defendants  while  jointl}'  running  cars  on  a  railroad  in  a  State  to 
which  the  charter  of  neither  of  them  extended,  and  it  was  conceded 
that  the  defendants  were  acting  idtra  vires.  The  plaintiff  recovered, 
Comstock,  C.  J.  holding  in  an  elaborate  opinion  that  the  corporations 
were  liable  under  their  contract,  notwithstanding  that  the  contract  was 
idtra  vires,  and  that  if  they  could  not  be  held  under  their  contract  they 
could  not  be  held  at  all,  inasmuch  as  the  only  negligence  alleged  was  a 
failure  to  use  the  care  which  the  contract  called  for.  Selden,  J.,  in  an 
equall}'  full  and  elaborate  opinion,  held  that  the  contract  for  carriage 
was  invalid,  and  that  there  could  be  no  recovery  under  it,  nor  for  negli- 
gence founded  upon  it ;  but  it  was  his  opinion  that,  if  the  contract  were 
set  aside,  the  defendants  owed  the  plaintiff  a  duty  founded  on  his  rela- 
tion to  them  as  an  occupant,  with  their  permission,  of  a  place  in  their 
car,  and  that  the  improper  management  of  the  car  was  a  neglect  of 
that  duty  for  which  the  plaintiff  could  recover.  Gierke,  J.  agreed  with 
this  view,  and  all  but  one  of  the  other  judges  concurred  in  a  decision 
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for  the  plaintiff,  without  stating  the  ground  on  which  they  thought  the 
decision  should  be  placed.  This  case  was  followed  in  Buffett  v.  Troy 
<&  Boston  Railroad,  40  N.  Y.  168,  in  which  it  was  held  that  a  railroad 
corporation  was  liable  for  negligence  of  the  driver  of  a  stage-coach 
which  it  was  running  without  a  legal  right  to  do  a  business  of  that 
kind ;  but  the  opinion  does  not  show  whether  the  decision  is  founded 
on  the  opinion  of  Comstock,  C.  J.,  given  in  the  former  case,  or  on  that 
of  Selden,  J.  Like  decisions  have  been  made  under  similar  facts  in 
Central  Railroad  &  Banking  Co.  v.  Smith,  76  Ala.  572  ;  New  York, 
Lake  Erie,  d  Western  Railway  v.  Haring,  18  Vroom,  137;  and 
Hutchinson  v.   Western  &  Atlantic  Railroad,  6  Heisk.  634. 

The  better  doctrine  seems  to  be  that  a  contract  made  by  a  corpora- 
tion in  violation  of  its  charter,  or  in  excess  of  the  powers  granted  to 
it  either  expressly  or  by  implication,  is  invalid  considered  merely  as  a 
contract,  and,  so  long  as  it  is  entirely  executory,  will  not  be  enforced. 
It  is  not  only  a  violation  of  a  private  trust,  viewed  in  reference  to  the 
stockholders,  but  it  is  against  the  policy  of  tlie  law,  which  intends  that 
corporations  deriving  their  powers  solely  from  the  Legislature  shall  not 
pass  beyond  the  limits  of  the  field  of  activity  in  which  they  are  per- 
mitted by  their  charter  to  work.  Monument  National  Bank  v.  Globe 
Works,  101  Mass.  57.  Attorney  Generals.  Tudor  Ice  Co.  104  Mass. 
239.  Davis  v.  Old  Colony  Railroad,  131  Mass.  258.  Thomas  v. 
Railroad  Co.  101  U.  S.  71.  Leslie  v.  Lorillard,  110  N.  Y.  519. 
Linkauf  v.  Lombard,  137  N.  Y.  417.  East  Anglian  Railways  v. 
Eastern,  Counties  Railway,  11  C.  B.  775,  803.  On  the  other  hand, 
courts  have  frequently'  held  that,  while  such  contracts  considered  merely 
as  contracts  are  invalid,  the}-  involve  no  such  element  of  moral  or  legal 
wrong  as  to  forbid  their  enforcement  if  there  has  been  such  action  under 
tliem  as  to  work  injustice  if  they  are  set  aside.  Courts  have  been 
astute  to  discover  something  in  the  nature  of  an  equitable  estoppel 
against  one  who,  after  entering  into  such  a  contract  and  inducing  a 
change  of  condition  b}-  another  part}-,  attempts  to  avoid  the  contract 
b}'  a  plea  o^  ultra  vires.  It  is  said  that  such  a  plea  will  not  avail  when 
to  allow  it  would  work  injustice  and  accomplish  legal  wrong.  Leslie  v. 
Lorillard,  110  N.  Y.  519.  Linkauf  v.  Lomhard,  137  N.  Y.  417,  423. 
Many  cases  might  ])e  supposed  in  which  it  would  be  most  unjust  to  hold 
that  one  who  had  received  the  benefits  of  such  a  contract  might  retain 
them  and  leave  the  other  party  without  remedy,  as  he  might  do  in 
a  supposable  case,  where  another  had  put  himself  at  a  disadvantage 
on  the  faith  of  a  contract  with  him  to  commit  a  crime.  Whether  in 
this^ Commonwealth  a  contract  entered  into  by  a  cor^oxviixosiultra  vires, 
and  [)artly  pcriormod,  wiTl^_ver  be  jinforced  on  equitable  grounds,  we 
need  not  now  decide.  See  McClner  v.  Manchester  S  Lawrence  RrnK 
road,  l.'j  (iray,  I'll  {  National  Pemherton  Bank  v.  Porter,  125  IVIass. 
333;  Attleborough  National  Bank  v.  Rogers,  125  Mass.  339  ;  Atlas 
National  Bank  v.  Savery,  127  Mass.  75,  77  ;  Slater  Woollen  Co.  v. 
Lamb,  143  Mass.  420  ;  Prescott  National  Bank  v.  Butler^  157  Mass. 
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548;  Kational  Baiik  v.  3fatthews,  98  U.  S.  621 ;  National  Bank  v. 
W/iitfiey,  103  U.  S.  99  ;  Parish  v.  Wheeler,  22  N.  Y.  494 ;  Oil  Creek 
<t  Allegheny  River  Railroad  v.  Pennsylvania  Transportation  Co.  83 
Peun.  St.  160;  Bradley  y.  Ballard.,  55  III.  413.  In  the  present  case 
we  think  it  makes  no  difference  that  the  defendant  was  not  a  manufac- 
turing or  trading  corporation,  but  was  chartered  for  educational  pur- 
poses only.  It  could  acquire  and  hold  property,  make  contracts,  and 
do  anything  else  incidental  to  the  maintenance  of  the  school.  Doubt- 
less some  of  its  officers  or  agents  thought  it  would  be  an  advantage  to 
its  students  and  managers  to  have  a  public  ferr}-  at  the  place  where  the 
plaintiff  was  injured.  Its  maintenance  of  such  a  ferry  was  ultra  vires 
but  its  acts  in  that  respect  were  not  different  in  kind  from  the  ordinary 
acts  of  corporations  in  excess  of  the  powers  ^iven  them  by  their  char- 
ter. We  are  of  opinion,  therefore,  that  if  the  defendant  while  running 
the  ferry-boat  accepted  the  plaintiff  as  a  passenger  to  be  transported 
for  hire,  and  undertook  to  carrj'  him  across  the  river,  he  was  in  the 
boat  as  a  licensee,  it  owed  him  the  duty  to  use  proper  care  to  carry 
him  safely,  and,  whether  an  action  could  be  maintained  for  a  breach  of 
the  contract  or  not,  it  is  liable  to  the  plaintiff  in  an  action  of  tort  for 
neglect  of  that  duty. 

The  other  question  in  the  case  is  whether  there  was  evidence  that  the 
corporation  operated  the  ferry.  Under  its  bj'-laws  the  management  of 
the  corporation  is  vested  in  a  board  of  trustees.  It  does  not  appear 
that  any  vote  was  ever  taken  in  regard  to  the  ferry,  and  it  was  not 
shown  that  any  officer  of  the  corporation  took  out  the  license  which 
was  granted  to  the  defendant  by  the  county  commissioners,  under  Pub. 
Sts.  c.  55,  §  1,  to  keep  the  ferr}-,  but  the  records  of  the  county  v^om- 
missioners  show  that  such  a  license  was  granted,  and  that  a  bond  with 
sureties  was  given  to  the  county  of  Franklin,  with  the  condition  prop- 
erly to  perform  the  duty  of  a  ferryman,  executed  in  behalf  of  the 
defendant  b}'  one  who  was  designated  as  superintendent,  and  witnessed 
by  the  defendant's  cashier  and  paymaster.  It  further  appeared  that 
the  title  to  the  property  used  at  the  ferrj-  was  taken  by  Ambert  G. 
Moody,  one  of  the  trustees  of  the  defendant,  who  was  then  a  student 
in  Amlierst  College,  and  that  he  paid  for  it  only  a  nominal  sum  above 
the  mortgage  existing  upon  it,  and  that  he  and  the  defendant's  super- 
intendent, who  had  charge  of  its  farm,  employed  one  Deane  to  operate 
the  ferry,  who  was  paid  bv  the  month,  and  who  turned  over  the  balance 
of  the  receipts  of  the  ferry  above  his  wages  to  the  defendant's  cashier 
and  paymaster.  For  the  month  of  April  Deane  was  paid  for  his 
services  by  the  defendant's  paymaster  out  of  the  defendant's  funds. 
In  June,  1890,  a  new  ferry-boat  was  constructed  under  an  arrange- 
ment with  Ambert  G.  Mood\'  and  Dwight  L.  INIoodj',  both  of  wliora 
were  trustees  of  the  corporation,  and  was  paid  for  by  the  paymas- 
ter out  of  the  funds  of  the  corporation.  For  six  months,  and  until 
there  was  a  change  in  the  management  of  the  ferry,  the  defendant's 
cashier  and  paymaster  sent  to  the  treasurer,  who  lived  in  New  York, 
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monthly  accounts,  showing  monthl}'  receipts  and  expenses  on  account 
of  the  ferry.  Accompanying  the  first  of  these  accounts  was  a  state- 
ment that  the  school  was  running  the  ferry  and  paying  the  bills.  The 
treasurer  was  himse'if  a  trustee  of  the  corporation.  He  subsequently 
rendered  his  official  report  to  the  corporation,  which  was  audited  by  an- 
other of  the  trustees,  who  did  not  examine  the  items  in  person,  but 
caused  the  examination  to  be  made  by  a  man  in  his  employment.  This 
report  was  accepted  by  the  trustees  and  placed  on  file.  The  items  of 
i-eceipts  and  expenditures  were  entered  on  the  books  of  the  tx-easurer 
in  an  account  under  the  title  "  ferry."  The  treasurer's  report  was  not 
put  in  evidence,  and  was  not  produced,  although  the  defendant  was 
notified  to  produce  it. 

There  is  no  evidence  of  original  authority  from  the  defendant  to  any- 
body to  operate  the  ferry  on  its  account,  but  the  evidence  is  plenary 
that  persons  connected  with  the  management  of  its  business  assumed 
so  to  operate  it.  The  important  question  is  whether  there  was  evidence 
that  the  corporation  ratified  the  acts  of  these  persons.  We  are  of  opin- 
ion  that  there  was  evidence  from  which  the  iury  might  have  found  such 
ratification.  It  is  not  necessary  that  the  ratification  should  be  by  j^ 
formal  vote.  It  is  enough  if  the  corporation,  acting  through  its  manr 
aging  officers,  knowing  that  the  business  had  been  done  by  those  who 
assumed  to  act  as  its  agents  in  doing  it,  and  that  the  income  of  the 
business  had  been  received  and  the  expenses  of  it  paid  by  its  treasurer 
in  his  official  capacity,  and  that  the  balance  of  the  receipts  above  the 
I  expenditures  was  in  its  treasury-,  adopted  the  action  of  its  treasurer, 
and  elected  to  keep  the  mone}-.  It  was  a  fair  inference  of  fact,  especi- 
ally when  the  corporation  failed  to  produce  the  treasurer's  report  after 
J^^^^t/Z^  notice  to  produce  it,  that  the  report  contained  a  true  statement  of  the 
accounts  which  related  to  the  ferry,  and  that  it  was  accepted  with  full 
knowledge  on  the  part  of  the  trustees  of  what  it  contained.  Whether 
there  was  a  ratification  by  the  corporation  was  a  question  of  fact  for 
the  jur}'  on  all  tlie  evidence. 

If  there  was  such  a  ratification,  it  carried  with  it  the  consequences 
arhich  would  have  followed  an  original  authority.  In  Dempsey  v. 
Chambers,  154  Mass.  330,  it  was  held,  after  much  consideration,  that 
f^Jification  of  an  unauthorized  act  would  make  the  principal  liable  in  an 
act\jn  of  tort  for  an  injur}^  resulting  from  negligence  of  the  agent  in 
doing  the  act. 

We  ».re  of  opinion  that  the  case  should  have  been  submitted  to  the 
jury.  Exceptions  sustained. 

D.  Malone,  for  the  plaintiff. 

C.  C  Co7iant^  for  the  defendant 


A        -    ^'^^ 


^     v:^\        CENTRAL   R.    R.   AND   BANKING  CO.   V.   SMITH.  173 


CENTRAL   R.  R.  &  BANKING  CO.  v.  SMITH. 

1884.     76  Alabama,  572.1 

Appeal  from  Circuit  Court. 

Action  by  Smith  against  the  appellant,  described  as  "  a  corporation 
created  b}-  the  laws  of  Georgia,  and  doing  business  in  Alabama  by 
agents."  Plaintiff  seeks  to  recover  damages  for  injuries  sustained  by 
the  sinking  of  the  steamboat  George  W.  Wylly,  while  running  on  the 
Chattahoochee  river  ;  the  plaintiff  having  been  a  passenger  at  the  time. 

The  complaint  alleged  that  the  defendant  corporation  was  a  common 
carrier,  and  was,  in  connection  with  one  Whitesides  (who  was  not 
sued),  the  owner  and  proprietor  of  said  steamboat,  and  engaged  in 
running  and  operating  it  for  the  transportation  of  passengers  and 
freight  for  a  reward  ;  and  that  the  accident  and  injur}-  were  caused  by 
the  negligence  of  the  officers  and  persons  in  charge  of  the  boat,  and  its 
unsound  and  rotten  condtition.  The  defendant  pleaded  not  guilty,  and 
a  special  plea  which  averred,  in  substance,  that  it  had  no  authority 
under  its  charter  to  engage  in  running  a  steamboat  on  the  Chattahoo- 
chee river,  and  that  the  persons  who  were  engaged  in  running  said 
steamboat,  at  the  time  of  the  alleged  loss  and  injurv,  were  not  the 
agents  or  servants  of  said  defendant.  Issue  was  joined  on  both  of 
these  pleas. 

Upon  the  trial  certain  evidence  was  admitted,  against  defendant's 
objection,  to  prove  ownership  of  the  steamer,  and  partnership  or  agency 
in  operating  it. 

The  Court,  at  defendant's  request,  instructed  the  jury  that  the  de- 
fendant had  no  power  under  its  charter  to  own  or  operate  the  steam- 
boat. The  Court,  however,  at  plaintiff's  request,  added  to  this 
instruction:  "But  this  will  not  excuse  defendants,  if  the  evidence 
shows  they  did  operate  it."     To  this  addition,  defendant  excepted. 

«/".  D.  Hoqiiemore,  and  dohn  Peabody^  for  appellant. 

8.  F.  Rice,  and  H.  K.  Shorter,  contra. 

Clopton,  J.  [The  Court  held,  that  certain  evidence  was  Improper!}' 
admitted.  The  Court  also  held,  that  the  corporation  had  no  power, 
under  its  charter,  to  own  and  operate  the  steamboat  in  association  with 
a  natural  person.     The  opinion  then  proceeds  as  follows  :] 

7.  With  the  postulate  assumed,  that  the  defendant  has  no  authority 
to  own  and  operate,  in  association  with  a  natural  person,  a  steamboat 
on  the  Chattahoochee  river,  for  carrying  persons  and  freights,  there 
remains  to  be  considered  the  liability  of  the  defendant  to  a  person  for 
injuries  suffered  on  a  boat  thus  owned  and  operated,  while  a  passenger 
thereon. 

This  court  has  repeatedly  decided,  that  the  contracts  of  corporations, 
which  they  have  no  power  to  make,  are  void,  and  that  the  courts  will 

^  Statement  abridged.    Argument  and  part  of  opinion  omitted.  —  Ed. 
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not  enforce  them.  "  Such  contracts  on  the  part  of  a  corporation  are 
ultra  vires  J  and  void,  and  no  right  of  action  can  spring  out  of  them." 
^-Marion  Sav.  Bank  v.  Dunkin,  54  Ala.  471 ;  Chambers  v.  Falkner^ 
65  Ala.  448.  No  contract  made  by  a  corporation,  not  within  the 
scope  of  its  powers,  can  be  made  valid,  or  the  foundation  of  a  right 
of  action,  by  the  assent  of  the  shareholders.  If  the  corporation 
attempts  to  carr}-  such  contract  into  execution,  dissentient  stockholders, 
though  a  minority,  may  restrain  its  consummation.  And  if  suit  is 
brought  against  the  corporation  on  such  contract,  they  may  avail 
themselves  of  the  defense  of  ultra  vires.  —  Davis  v.  Old  Col.  JR.  JR.  Co., 
131  Mass.  258.  The  settled  doctrine  of  this  court  is,  that  a  reception 
and  retention  of  the  fruits  and  benefits  of  the  transaction  do  not  estop 
the  corporation  from  den3'ing  its  power  to  make  the  contract ;  though 
an  action  may  be  maintained,  in  a  proper  case,  against  a  corporation, 
for  the  mone}'  or  propert}'  received,  the  legal  effect  of  such  suit  being 
a  disaffirmance  of  the  prohibited  contract. 

Were  the  present  action  founded  on  a  contract  of  transportation,  it 
is  unquestionable,  that  the  defendant  could  successfully  interpose  the 
defense  of  ult^^a  vii-es.  The  action  is,  however,  ex  delicto.,  founded  on 
the  common-law  dut}'  of  a  common  carrier.  The  plaintiff  does  not 
require  the  aid  of  an  illegal  contract  to  establish  his  case  ;  its  enforce- 
ment is  not  necessar}^  to  entitle  him  to  a  recovery.  The  rules  applica- 
ble  are  those  which  govern  in  cases  of  torts  committed  by  a  corporation. 
The  question  is,  what  is  the  liability  of  a  co.rijoration  for  a  tort,  com- 
mitted while  transacting  a  business  without_and  beyond  the  purview  oj 
the  corporate  powers  and  purposes?  This  is  followed  by  another  ques- 
tion ;  b}'  what  authorit}',  and  in  what  manner,  can  a  corporation  be 
subjected  to  such  Hability  ? 

While,  as  the  law  confers  no  power  or  permission  to  commit  a  wrong- 
ful act,  ever}'  species  of  tort  may  be  technicall}'  idtra  vires,  it  is  well 
established,  that  corporations  may  commit  almost  ever}'  kind  of  tort, 
and  be  liable  to  an  action  for  the  same.  In  such  case,  the  doctrine  of 
idtra  vires  has  no  application. — Mer.  Bank  v.  State  Bank.,  10  Wall, 
604.  "  A  corporation  is  liable  to  the  same  extent,  and  under  the  same 
circumstances  as  a  natural  person,  for  the  consequences  of  its  wrong- 
ful acts,  and  will  be  held  to  respond  in  a  civil  action,  at  the  suit  of  an 
injured  party,  for  ever}-  grade  and  description  of  forcible,  malicious,  or 
negligent  tort  or  wrong  which  it  commits,  however  foreign  to  its  nature, 
or  beyond  its  general  powers,  the  wrongful  transaction  or  act  may  be." 
—  N.  Y.&N.II.  11.  R.  Co.  V.  Schuyler,  34  N.  Y.  30.  Accordingly, 
actions  have  been  maintained  against  corporations  for  libel,  malicious 
prosecutions,  assault,  and  other  torts  too  numerous  to  be  mentioned.  — 
Green  v.  Lon.  Gen.  Om.  Co.,  7  Com.  B.,  N.  S.  388  ;  P.W.  &  B.R.  K 
Co.  V.  Qnlf/hy,  21  How.  202 ;  Jordan  v.  Ala.  Gt.  So.  Ji.  R.  Co.,  74 
Ala.  85.  (generally,  it  may  be  said,  that  corporations  are  liable  for  tJifi 
consequences  of  tortious  acts  done  by  its  authority,  thougli  not  withiji 
the  scope  of  its  powers,  express,  implied,  or  uiciciental.     The  distinc 
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tion  between  the  liability  of  a  corporation,  on  an  unauthorized  contract, 
and  for  a  negligent  or  wrongful  act  in  the  performance  of  such  con- 
tract, is  clearly  and  properly  drawn  by  Selden,  J.,  in  Bissell  v.  Mich. 
So.  c&  iVo.  Ind.  M.  B.  Cos.^  22  N.  Y.  258 ;  which  was  an  action  by  a 
passenger  on  a  train  of  cars,  which  b}'  contract  the  two  companies  were 
unitedly  running,  for  a  breach  of  duty  to  convey  him  safel}',  the  pas- 
senger having  been  injured  bj'  the  negligence  of  their  servants.  The 
defense  of  tlie  companies  was,  that,  in  making  the  contract,  they  trans- 
cended their  powers,  and,  consequently,  in  judgment  of  law,  they  were 
not  operating  the  road,  and  did  not  undertalie  to  carr}-  the  plaintiff  over 
it.  After  holding  that  the  contract  to  operate  the  consolidated  roads, 
and  to  transport  the  plaintiff,  was  illegal  and  void,  he  says:  "  It  is 
said,  that  if  the  contract  was  ulti-a  vires,  and  the  corporation  is  pro- 
tected from  all  responsibility  for  its  violation  on  that  ground,  it  must 
be  equall}'  free  from  responsibility  for  an  injur}'  inflicted  while  attempt- 
ing to  perform  it.  But  this,  I  apprehend,  b}'  no  means  follows,  though 
it  is  probably  true,  so  far  as  the  duty  to  observe  due  care  grows  out  of 
the  contract.  The  plaintiff's  claim,  however,  rests  not  upon  his  con- 
tract, but  upon  the  right  which  every  man  has  to  be  protected  from 
injury  through  the  carelessness  of  others.  It  has  the  same  legal  foun- 
dation as  that  of  one  who  has  been  injured  by  the  negligent  driving  of 
some  person  upon  the  public  highway,  or  has  been  run  over  b}-  a  train 
of  cars,  when  crossing  the  railroad  track.  The  duty  to  observe  care, 
in  these  cases,  arises,  not  upon  an}'  contract,  but  from  the  obligation 
which  rests  upon  all  persons,  whether  natural  or  artificial,  so  to  con- 
duct as  not  through  their  negligence  to  inflict  injury  upon  others." 
An  exemption  from  liability  in  such  cases,  because  the  act  is  ultra 
vires,  would  be  a  license  to  corporations  to  do  wrongs  to  others. 
From  these  principles  it  follows,  that  if  the  defendant  undertook  the 
business  of  transporting  persons  by  a  mode  of  conveyance  other  than 
that  authorized  and  provided  by  the  charter,  its  duties  and  responsi- 
bilities to  a  passenger  are  the  same  as  if  the  business  was  authorized 
and  legal. 

8.  But,  before  the  duties  and  responsibilities  attach,  the  corporation_ 
must  undertake  and  engage  in  the  business,  and  thereby  assume  its 
T^urdens.  Df  this  there  can  be  no  implication,  from  the  isolated  fact, 
that  some  oflScer  or  agent  has  engaged,  in  the  name  of  the  company, 
in  running  and  operating  the  boats  ;  in  other  words,  there  can  be  no 
implication  that  a  corporation  has  made  a  contract,  or  engaged  in 
business  transcending  its  powers.  —  Green's  Brice's  Ul.  Vires,  364. 
It  may  be  inferred  from  proved  circumstances,  as  other  facts,  but  is 
not  the  subject  of  implication.  Corporations  are  responsible  for  the 
wrongs  committed  by  their  officers,  agents,  or  servants,  while  in  the 
course  of  their  employment;  but,  if  the  ofiicer,  agent,  or  servant,  "go 
bej'ond  the  range  of  his  employment  or  duties,  and  of  his  own  will  do 
an  unlawful  act  injurious  to  another,  the  agent  is  liable,  but  the  master 
or  employer  is  not."     Gilliam  v.  S.  <&  }v:  H.  Ji.  Co.,  70  Ala.  268. 
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The  limitation  is,  the  scope  of  the  employment,  or  delegated  authoritj'. 
If  an  officer  or  agent  can  not  directly  subject  the  corporation  to  liability 
for  his  tortious  act  bej'ond  the  range  and  course  of  his  emplo3'ment, 
though  done  while  engaged  in  its  performance,  for  what  reason,  or  on 
what  principle  is  it,  that  an  officer  or  agent  can,  by  making  an  unlawful 
transaction,  and  engaging  in  an  unauthorized  and  unlawful  business,  in 
the  name  of  the  company,  without  the  authority  of  the  corporation, 
indirectly  subject  it  to  liabilit}'  for  the  negligent  or  intentional  wrongs 
of  the  agents  or  servants  employed  by  him  in  the  performance  of  such 
contract,  or  in  carrying  on  such  business?  While  corporations  should 
be  held  to  a  strict  responsibility  for  the  wrongful  acts  of  their  employees, 
when  done  in  the  course  of  their  employment,  and  connected  with  the 
execution  of  the  business  for  which  incorporated,  they  should  be  pro- 
tected against  the  consequences  of  unauthorized  acts  of  their  officers  or 
agents,  committed  in  excess  of  its  powers,  and  unconnected  with  the 
business  or  purposes  of  their  incorporation  and  organization,  especially 
when  dealing  with  persons  charged  with  notice  of  their  powers,  and 
the  nature  and  extent  of  the  employment  and  autliorit}^  of  the  officer 
or  agent. 

In  Brokmo  v.  N.  J.  JR.  &  T.  Co.,  32  N.  J.  Law,  328,  it  is  said  :  "In 
considering  the  question  whether  the  agent  has  the  authority  of  the 
corporation,  so  as  to  make  it  answerable  for  his  act,  tlie  purposes  for 
which  the  company  was  incorporated  must  not  be  overlooked.  An 
authority  given  even  by  the  board  of  directors,  in  express  terms,  will 
not,  in  all  cases,  be  the  authority  of  the  corporation.  The  directors 
are  only  agents  themselves,  and  their  povrers  are  necessarily  limited 
within  the  scope  of  the  purposes  for  which  the  corporation  was  created, 
beyond  which  they  are  not  authorized  to  bind  the  corporation.  To  fix 
the  liabilit}'  of  a  corporation  for  the  tortious  acts  of  one  of  its  employees, 
done  in  obedience  to  the  commands  of  its  officers,  the  act  must  be  con- 
nected with  the  transaction  of  the  business  for  which  the  company  was 
incorporated.  If  the  directors  should  order  an  agent  to  take  a  person 
out  of  his  house  and  beat  him  ;  or  if  the  directors  of  a  banking  company 
should  purchase  a  steamboat,  and  engage  in  transporting  passengers, 
the  corporation  would  not  be  liable  for  the  misfeasance  or  nonfeasance 
of  agents  employed  in  that  business."  It  is  true  that  the  board  of 
directors  may  be  invested  by  the  charter,  or  general  law,  with  such 
management  and  authority  as  practically  to  constitute  it  the  corpora- 
tion ;  but,  by  the  provisions  of  the  charter  of  the  defendants,  the 
directors  are  agents  and  representatives,  with  authority  limited  by  the 
scope  of  the  powers,  business,  and  purposes  of  the  corporation.  It  will 
be  observed  that  the  business  was  not  carried  on  in  the  name  of  the 
corporation.  As  there  is  no  implied  authority  of  any  officer  or  agent 
to  make  an  rdtra-vires  contract,  or  transaction,  and  on  that  ground 
merely  hind  the  corporation,  it  follows,  that  if  the  boats  were  purchased 
and  engaged,  in  connection  with  Whitesides,  in  the  business  of  trans- 
porting  persons  and  freight  on  the  Chattahoochee  river,  by  the  presi' 
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dent,  superintendent,  or  even  the  directorSf  the  corporation  is  not  bound 
thereby,  and  is  not  liable  for  the  negligent  or  wrongful  acts  .of  the_ 
persons  employed  in  such  business,  unless  the  transaction  was  pre- 
viously  authorized,  or  subsequentl3^  ratified  by  the  corporation^  With- 
out such  authority  or  ratification,  the  persons  thus  emplo3'ed  are  not 
the  agents  or  employees  of  the  corporation.  As  the  immediate  or 
direct  act  of  the  officer  or  agent,  in  such  case,  can  not  bind  the  cor- 
poration, his  mere  knowledge  of,  and  acquiescence  in  the  prosecution 
of  such  business,  are  not  tantamount  to  a  ratification  by  the  corporation. 
Considering  the  difference  between  the  principles  which  govern  the 
liability  of  the  company  for  the  tortious  acts  of  its  agents  committed  in 
the  course  of  their  authorized  employment,  and  its  liability  for  the 
tortious  acts  of  persons  employed  in  the  conduct  and  prosecution  of  a 
business  undertaken  on  behalf  of  the  corporation  by  its  agents,  beyond 
the  range  of  their  employment,  and  prohibited  b}'  the  laws  of  its 
creation,  the  previous  authority  or  subsequent  ratification,  in  order  to 
bind  the  corporation,  must  be  in  corporate  capacity-. 

A  corporation  is  an  artificial  bod}',  a  distinct  person,  in  legal  con- 
templation, from  the  stockholders,  in  which  the  corporate  property'  is 
vested.  Its  will  is  usuall}'  or  ordinaril}'  expressed  at  a  meeting  of  the 
corporators.  Its  officers  are  its  agents,  and  not  the  agents  of  the 
stockholders.  In  this  sense,  previous  authorit}-,  to  bind  the  corpora- 
tion b}'  the  act  of  an  officer  or  agent  transcending  its  powers  and 
unconnected  with  its  authorized  business  and  purposes,  must  be  the 
result  of  corporate  action,  as  contradistinguished  from  the  individual 
action  of  the  stockholders  or  officers.  Subsequent  ratification  results, 
when  a  knowledge  of  the  business  being  thus  conducted,  and  of  the 
reception  and  retention  of  its  fruits  and  benefits,  is  brought  home  to 
the  corporators^  at  a  time,  and  under  circumstances  which  require  them 
to  elect  to  repujHiate  or  be  bound,  and  they  fail  to  disavow  the  act^;  in 
other  words,  ^j  facts,  which  would  be  a  ratification  of  the  unauthorized 
acts  of  an  agent  by  a  principal  who  is  a  natural  person. 

An  application  of  these  principles  will  probablj'  be  a  sufficient  guide 
on  another  trial 

/  Reversed  and  remanded. 

^     X      'S'.«  ^,L^    1>U     %^\^  ,  ^2/^  ^.fyJJLutU.    &^4Juk^ 
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Re  PHCENIX   LIFE  ASSURANCE   COMPANY ;    BURGES 

&   STOCK'S   CASE. 

1862.     2  Johnson  Sc  Hemming,  441.^ 

The  Phoenix  Life  Assurance  Company  was  formed  under  the  Joint 
Stock  Companies  Act  (7  «fe  8  Vict.  c.  110),  under  a  deed  of  settlement, 
dated  May  5,  1848,  in  which  the  business  of  the  company  was  stated 
to  be  life  assurance. 
\  In  1858,  the  company',  in  accordance  with  a  vote  at  a  general  meet- 

ing, commenced  insuring  marine  risks.    The  company  issued  policies  to 
Messrs.  Burges  &  Stock  on  various  vessels,  on  some  of  which  losses 
occurred. 
/   •  -/         In  1860,  an  order  was  made  for  winding  up  the  company. 

,  '^  Burges   &  Stock  undertook  to  prove  against  the  company  for  the 

^A^^  amount  of  their  claims  on  marine  policies. 

J-  Gijfard,  Q.C.,  and  «7!  Hussell,  for  Burges  &  Stock. 

A  ^_/   V  -ff«yj  for  the  creditors'  representative. 

V"  yV         ^^y  ('^*^  -^  Cairns,  Q.C.,  with  him),  for  the  official  manager. 
•^    ,       /     ^y     Sir  W.  Page  Wood,  Vice- Chancellor.      [After  deciding  that  the 
^     . ,        /   claimants   would   not  be   allowed   to   prove   for   losses   upon   marine 
^      /   ^y        policies :] 
'/    ^  There  is  one  point  as  to  which  I  reserved  my  judgment,  viz.,  whether 

Messrs  Burges  and  Stock  are  entitled  to  prove  for  the  amount  of  the 
premiums  paid  by  them.  It  appears  from  the  proceedings  that  the 
total  amount  of  premiums  received  falls  far  short  of  the  total  payments 
made  in  respect  of  the  marine  business,  but  this  cannot  affect  the  rights 
of  these  claimants.  The}-  have  had  no  consideration  for  the  premi- 
ums the}'  paid.  The  directors,  it  is  true,  had  no  power  to  issue  marine 
policies,  but  they  had  power  to  receive  money,  and  apply  it  for  the 
benefit  of  the  company.  It  is  proved  that  they  did  so  receive  and 
apply  these  premiums,  and  the  amount  might  have  been  recovered,  even 
at  law,  as  money  had  and  received.  The  proof  must  therefore  be 
allowed  for  the  amount  of  the  premiums  paid. 

1  Statement  abridged.    Arguments  omitted.    Only  so  much  of  the  opinion  is  giveu 
as  relates  to  a  single  point.  —  Ed. 
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CHAPTER  IV.      ^  C/2:^  !       ^-^    /h^.-.^ 

COLLATERAL  ATTACK  UPON  THE    FORMATION  OF  A  CORPO-      *- 
RATION.     HEREIN   OF  THE   EXPRESSION  '^  DE  FACTO  COR- 
PORATION." 

(a)   Where  there  have  been  Dealings  between  the  Parties  on  a  Corporate  Basis. 

The  law  ^  deals  with  rights,  and  the  corresponding  obligations. 
Every  right  belongs  to  a  legal  unit  or  units ;  every  obligation  binds  a 
legal  unit  or  units. 

A  human  being  is,  in  the  nature  of  things,  a  unit.  A  philosopher 
might  entertain  a  doubt  upon  this,  —  homo  might  seem  to  him  merely 
a  convenient  word  by  which  to  designate  a  large  number  of  molecules. 
But  the  common  law  judges  seem  never  to  have  doubted. 

A  human  being  may  be  so  circumstanced  that  the  courts  do  not  find 
it  proper  to  recognize  him  or  her  as  a  legal  unit  for  some,  or  any,  pur- 
pose. Thus  of  slaves,  monks,  aliens,  traitors,  lunatics,  infants,  and 
married  women.  But  usually  a  humau  being  will  be  recognized  as  a 
legal  unit. 

Two  or  more  persons  may  unite  to  accomplish  a  common  purpose. 
Thus  is  formed  a  gild,  a  partnership,  a  college,  a  church,  a  club.  Will 
these  persons,  so  united,  be  recognized  by  the  courts  as  a  legal  unit  ? 

Undoubtedly,  if  the  sovereign  has  authorized  them  to  act  as  a  unit. 
Persons  so  authorized  are  said  to  be  incorporated.  A  corporation  de 
jure  may  be  defined  as  a  body  of  persons  legally  authorized  to  act  as 
a  unit.^ 

But  suppose  the  sovereign  has  not  authorized  them.  Two  questions 
arise :  is  there  anything,  in  the  nature  of  things,  which  prevents  the 
associates  from  in  fact  acting  as  a  unit,  or  which  prevents  the  courts 
from  recognizing  them  as  a  legal  unit  ?  Are  there  sufficient  reasons 
of  policy  to  deter  the  courts  from  recognizing  such  a  body  as  a  legal 
unit? 

For  centuries  the  leading  case  on  corporations  in  England  was  the 
Case  of  Sutton's  Hospital.^     The  king,  at  the  petition  of  Sutton,  had 

1  This  is  a  reprint  of  a  portion  of  an  article  by  the  editor  in  21  Harvard  Law  Review, 
305. 

2  A  corporation  sole  is  a  term,  not  altogether  happv,  but  established  by  usage,  indicating 
a  person  some  of  whose  rights  and  liabilities  are  permitted  by  law  to  pass  to  his  successors 
in  a  particular  office,  rather  than  to  his  heirs,  executors,  or  administrators.  Such  a  "cor- 
poration "  was  unknown  in  the  civil  law.     This  article  deals  with  corporations  aggregate. 

8  10  Coke,  1,  23  (1612). 
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granted  a  charter  for  the  purpose  of  incorporating  the  master  and 
governors  of  a  hospital  to  be  founded  by  Sutton.  Sutton  thereafter 
l)urported  to  convey  land  to  such  corporation.  His  heir  contended 
that  there  was  no  corporation,  and  that  the  conveyance  was  void,  but 
the  court  held  both  the  incorporation  and  the  deed  to  be  valid. 

One  objection  raised  by  the  heir  was  that  "until  there  be  an  actual 
hospital  and  poor  in  it,  there  cannot  be  governors  of  them,  for  gover- 
nors ought  not  to  be  idle,  or  as  cyphers  in  algebra."  ^  The  court  held 
that  the  incorporation  of  the  persons  might  well  precede  the  founda- 
tion of  the  hospital.  We  find  this  language  :  "And  it  is  great  reason 
that  an  hospital,  &c.,  in  expectancy  or  intendment,  or  nomination, 
should  be  sufficient  to  support  the  name  of  an  incorporation  when  the 
corporation  itself  is  only  in  abstracto,  and  rests  only  in  intendment  and 
consideration  of  the  law  ;  for  a  corporation  aggregate  of  many  is  invis- 
ible, immortal,  and  rests  only  in  intendment  and  consideration  of  the 
law.  .  .  .  They  cannot  commit  treason,  nor  be  outlawed,  nor  excommu- 
nicate, for  they  have  no  soul,  neither  can  they  appear  in  person,  but 
by  attorney.  ...  A  corporation  aggregate  of  many  cannot  do  fealty, 
for  an  invisible  body  can  neither  be  in  person  nor  swear."  ^  And,  on 
another  point,  the  report  runs :  "  If  the  King  gives  licence  to  grant  to 
the  Mayor  and  Commonalty  of  Islington,  it  is  void  where  there  is  not 
any  such  incorporation,  although  the  inhabitants  of  Islington  be  after- 
wards incorporated  by  the  name  of  Mayor  and  Commonalty,  because 
there  was  no  such  corporation  in  rer^  natura  at  the  time  of  the 
grant."  ^ 

Blackstone  followed  Coke  :  A  corporation  aggregate  "  must  always 
appear  by  attorney,  for  it  cannot  appear  in  person,  being,  as  Sir  Ed- 
ward Coke  says,  invisible  and  existing  only  in  intendment  and  con- 
sideration of  law.  It  can  neither  maintain,  nor  be  made  defendant  to, 
an  action  of  battery,  or  such  like  personal  injuries  ;  for  a  corporation 
can  neither  beat  nor  be  beaten,  in  its  body  politic.  ...  It  cannot  be 
executor  or  administrator,  or  perform  any  personal  duties  ;  for  it  can- 
not take  an  oath  for  the  due  execution  of  the  office."  * 

Notwithstanding  the  great  respect  due  to  any  language  used  by  Coke 
and  Blackstone,  it  is  submitted  that  the  conception  of  a  corporation  as 
an  invisible  being,  existing  only  in  intendment  of  law,  makes  for  con- 
fusion. 

K  number  of  men  unite  to  accomplish  a  common  purpose.  This 
body  is  authorized  by  the  sovereign  to  act  as  a  unit.  There  is  no- 
thing in  rermn  natvra  after  such  authority  has  been  given  which  was 
not  there  before.     There  is  no  mysticism  about  incorporation.     The 

1  10  Coke,  23  b.  2  /j,v/.  32  b. 

8  Ibid.  27  b.  In  Bank  v.  Allen,  11  Vt.  302,  counsel  for  defendant  spoke  of  a  plea  of  nul 
iiel  corporation  as  equivalent  to  a  plea  of  nul  tkl 2>trsona  in  rerutn  natura. 

*  1  Bl.  Comm.  476.  Marshall,  C.  J.,  used  similar  lan!,'uaf,'e  in  Dartmouth  College  v. 
WoodwarrJ,  4  Wheat.  (U.  S.),  518,  630.  In  a  later  case,  Bank  v.  Dandridfje,  12  Wheat. 
(U.  S.).  64,  he  held  (in  a  dissenting  opinion)  that  an  oral  contract  cannot  be  binding  upon 
a  corporation,  because  a  corporation  has  no  voice. 
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sovereign's  charter  does  not  work  magic,  calling  forth  a  metaphysical 
being. 

When  the  reasons  of  policy  against  recognizing  a  married  woman  as 
a  legal  unit  gave  way,  the  courts,  in  henceforth  recognizing  her  as  a 
legal  unit,  did  not  bring  a  new  thing  in  rerum  naturam. 

The  conclusions  which  Coke  and  Blackstone  drew  from  their  con- 
ception of  a  corporation  have,  in  the  main,  ceased  to  be  law.  The 
notions  that  a  corporation  cannot  commit  a  trespass  upon  the  person 
and  cannot  be  an  executor  are  altogether  exploded. 

In  the  nature  of  things,  units  may  be  so  associated  together  as  to 
form  a  new  unit.  The  biologist  speaks  of  composite  units.  Persons, 
by  their  own  voluntary  action,  may  unite,  may  in  fact  form  a  new,  a 
composite,  unit,  quite  without  the  sovereign's  charter.  The  charter 
authorizes  what  was  before  unauthorized ;  it  does  not  make  possible 
what  was  before  impossible. 

From  very  early  times  the  courts  have  recognized  some  unchartered 
bodies  of  persons  as  legal  units.  These  bodies  were  called  corpora- 
tions of  common  right,  or  corporations  at  the  common  law.  Thus 
the  unchartered  parishioners  of  a  church  were,  for  some  purposes, 
a  corporation  at  the  common  law.^  A  corporation  at  the  common 
law  is  not  to  be  confounded  with  a  corporation  by  prescription. 
If  a  particular  body  of  men  and  their  predecessors  have  long  acted 
as  a  corporation,  such  long  user  lays  a  foundation  for  the  pre- 
sumption that  the  sovereign  had  in  ancient  times  granted  them  a 
charter,  and  that  this  has  been  lost.  But  the  parishioners  of  a  par- 
ticular church  did  not  need  to  show  that  they,  or  their  predecessors, 
had  long  acted  as  a  corporation.  It  was  enough  that  it  was  the  com- 
mon usage  for  parishioners  of  any  church  so  to  act.  There  were,  then, 
certain  unchartered  bodies  of  persons  which  were  recognized  by  the 
courts  as  legal  units ;  the  doctrine  is  treated  as  clearly  established  by 
both  Littleton  and  Fineux.'^  Now,  if  the  courts  could  recognize  as  legal 
units  some  unchartered  bodies  of  persons,  they  could  have  so  recog- 
nized all  such  bodies.  They  did  not  refuse  to  recognize  some  unchar- 
tered bodies  as  legal  units  because  of  any  obstacle  arising  out  of  the 
nature  of  things. 

In  New  Orleans  Co.  v.  Louisiana,^  quo  xoarranto  was  brought  in  a 
state  court  against  the  X  company,  and  judgment  was  rendered  that 

1  See  T.  B.,  11  Hen.  IV,  12  ;  Y.  B.,  37  Hen.  VI,  30;  Y.  B.,  8  Edw.  IV,  6;  Co.  Lit.  3  a ; 
Finch's  Law,  c.  xvii;  Keilw.  32  a  ,•  2  P.  Wms.  125;  4  Vin.  Abr.  525.  For  the  purposes  of 
this  article  it  would  be  unprofitable  to  inquire  whether  the  corporation  was,  strictly,  the 
whole  body  of  the  parishioners,  or  only  the  wardens  of  the  church.  In  Y.  B.,  12  Hen'.  VII, 
27,  Fineux,  C.  J.,  held  that  the  parishioners  are  a  corporation  at  common  law  for  the  pur- 
pose of  protecting  the  goods  of  the  church,  but  are  not  a  corporation  for  other  purpo.ees. 
There  had  been  a  note  in  Y.  B.,  10  Hen.  IV,  3,  to  the  same  effect. 

2  Y.  B.,  20  Edw.  IV,  2  (per  Littleton);  Y.  B.,  14  Hen.  VIH,  2  (per  Fineux). 

There  is  also  evidence  tending  to  show  that,  in  early  times,  t-he  Court  of  Exchequer,  in 
revenue  matters,  allowed  unchartered  bodies  of  men  to  be  sued,  and  evei  to  sue,  as  a  unit. 
Madox,  Firma  Burgi,  85,  91. 

8  180  U.  S.  320. 
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such  company  had  never  been  legally  incorporated.  The  individuals 
associated  in  the  company  were  not  named  as  parties  in  the  proceed- 
ing; the  company  was  the  sole  defendant,  being  served  in  the  method 
required  for  service  upon  a  corporation.  And  the  federal  court  held 
this  procedure  to  be  proper.  If  a  body  of  men,  not  authorized  by  the 
sovereign  to  act  as  a  unit,  cannot  in  fact  act  as  a  unit,  and  cannot  be 
treated  by  the  courts  as  a  legal  unit,  who  was  the  defendant  in  this 
proceeding  ? 

We  conclude  that  there  is  nothing  in  the  nature  of  things  which  pre- 
vents a  body  of  persons,  unauthorized  by  the  sovereign  to  act  as  aunit, 
from  in  fact  acting  as  a  unit.  Legal  units  are  such  units  in  fact  as 
the  courts  see  fit  to  recognize  as  legal  units,  —  any  unit  in  fact  may 
be  so  recognized.  There  is  therefore  nothing  in  the  nature  of  things 
which  prevents  a  court  from  recognizing  as  a  legal  unit  a  body  of 
persons  unauthorized  by  the  sovereign  to  act  as  a  unit,  but  in  fact 
acting  as  a  unit. 

Are  there  sufficient  reasons  of  policy  to  prevent  the  courts  from 
recognizing  such  a  body  as  a  unit  ? 

Madox  states  that  "  anciently  a  Gild  either  Eeligious  or  Secular 
could  not  legally  be  set-up  without  the  King's  Licence.  If  any  Per- 
sons erected  a  Gild  without  Warrant,  that  is,  without  the  King's  leave, 
it  was  a  Trespass,  and  they  were  lyable  to  be  punished  for  it.  For 
example.  In  the  Twenty-sixth  year  of  K.  Henry  II  (1179),  several 
Gilds  in  London  were  amerced  to  the  Crown  as  Adulterine,  that  is,  as 
set-up  without  Warrant  from  the  King."  * 

In  his  chapter  "  De  Libertates  "  Bracton  puts  the  case  that  the  king 
should  grant  some  liberty  "  ut  si  alicui  universitati,  sicut  civibus  vel 
burgensibus  vel  aliquibus  aliis  q.  mercatum  habeant."  ^  It  appears, 
from  the  chapter  as  a  whole,  that  he  considered  this  liberty,  or  fran- 
chise, together  with  various  other  liberties,  to  be  under  the  control  of 
the  king  ("  in  manu  sua")  ;  and  that  private  persons  might  enjoy  it, 
"  sed  de  gratia  ipsius  Regis  speciali." 

Y.  B.,  49  Edw.  Ill,  3  (1375).  A  devised  lands  to  B  for  life,  remain- 
der "  a  deux  des  meliour  homes  de  la  Guild  de  la  Fraternity  de  Whi- 
tawyers  en  Londres  "  forever.  A  died  without  heirs,  and  on  the  death 
of  B  the  king  claimed  the  land  by  escheat.  The  court  held  that  the 
devise  (after  B's  life  estate)  was  void.  Belknap  expressed  his  opinion 
that,  even  if  the  devise  had  been  to  "  the  Fraternity,"  it  would  not  have 
been  good,  because  the  commonalty  of  London  cannot  by  their  own 
act  create  a  community  within  the  community  without  the  charter  of 
the  King.  ...  A  Fraternity  is  not  a  term  known  to  the  law,  nor  can  a 
community  exist  without  a  charter.^    Knyvet,  Chancellor,  witli  greater 

1  Firma  Burgi,  2(5.  2  jjb.  11,  c.  xxiv,  fol.  56. 

3  "  Le  coniinen  de  Londres  ne  poet  my  d'eux  mesine  faire  comeii  deins  cest  comen  sans 
chartr  le  Koy.  .  .  .  Fraternity  n'est  iny  terme  de  ley,  ne  comen  ne  puit  my  estre  sans 
chre." 
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precision  of  thought,  said  that  this  commonalty  of  the  gild,  which  is 
not  confirmed  by  the  king,  could  not  be  adjudged  a  body  capable  of 
taking  an  estate  by  purchase.^ 

Y.  B.,  20  Edw.  IV,  2  (1480).  B,  alderman  of  the  X  gild,  brought 
debt  against  C,  and  counted  upon  an  obligation  made  to  A,  sometime 
alderman  of  the  gild,  and  his  successors.  Objection  that  the  plaintiff 
had  not  shown  how  the  corporation  was  formed.  Objection  sustained. 
Littleton  took  a  distinction  between  a  "  corporation  of  common  right  " 
and  a  gild.  The  judges  were  all  of  opinion  that,  if  suit  could  be  main- 
tained, it  would  be  by  the  executor  of  A,  and  counsel  for  the  plaintiff 
finally  remarked  that  he  had  told  his  client  so  in  the  beginning.^ 

In  Y.  B.,  14  Hen.  VIII,  2  (1522),  Fineux  remarked  :  "  There  is  a 
corporation  by  the  Fope  alone,  as  those  mendicant  brothers  who  can- 
not purchase."  But  Brooke,  writing  after  the  Reformation,  laid  it 
down  that  if  the  Pope  purports  to  create  a  corporation,  "  ideo  ceo  est 
usurpation  et  voyd  a  cest  jour  et  fuit  imperpetuum."  ^ 

These  authorities  show  that  from  a  very  early  date  the  sovereign 
asserted  that  he,  and  he  alone,  could  lawfully  authorize  men  to  act  as 
a  unit.  Action  by  a  number  of  men  as  a  unit,  without  his  authority, 
was  an  encroachment  upon  his  prerogative. 

In  the  main,  this  assertion  was  supported  by  the  courts.  A  gild,  in 
many  respects,  was  like  a  modern  town,^  and  it  is  easy  to  see  why 
the  courts  should  acquiesce  in  the  sovereign's  assertion  of  control  over 
such  bodies.  And  the  law  with  respect  to  gilds  became  the  law  gen- 
erally. The  doctrine  of  corporations  at  the  common  law  was  confined 
within  narrow  limits  —  was  regarded  as  an  historical  exception  to  the 
general  rule.  The  claim  by  the  city  of  London  of  a  right  to  incorpo- 
rate was  never  sanctioned ;  the  claim  of  the  Pope  was  certainly  not 
sanctioned  after  the  Reformation .  We  find  Blackstone  laying  it  down 
that  the  sovereign's  consent  is  absolutely  necessary  to  the  erection  of 
any  corporation.  Such  consent,  he  explains,  is  implied  with  respect 
to  corporations  at  the  common  law.^ 

In  the  United  States  the  courts  have  taken  a  position  similar  to 
that  of  Blackstone.®     It  has  been  accepted,  as  clear  and  long-settled 

1  "II  ue  poet  pas  estre  p.  la  ]ey  q.  c.  cominalty  de  la  Guilde,  q.  n'est  afErme  p.  chre  le 
Rov,  purroit  etre  adjudgee  un  corps  de  purchace  estate." 

2  See  also  Y.  B.,  22  Edw.  IV,  34. 

8  1  Brooke,  Abr.  Corp.,  33.     See,  accord,  Dyer,  81,  pi.  64. 

*  "And  it  was  well  observed,  that  in  old  time  the  inhabitants  or  burgesses  of  a  town  or 
borough  were  incorporated  when  the  King  granted  to  them  to  have  gildam  viercatorium." 
10  Coke,  30  a.     And  see  Madox,  Firma  Burgi,  29. 

5  1  Bl.  Comm.  460. 

6  Corporations  at  the  common  law  have  been  but  rarely  mentioned  in  American  corporate 
law.  The  validity,  however,  of  a  corporation  aggregate  at  the  common  law  was  recog- 
nized by  the  United  States  Supreme  Court,  speaking  by  Mr.  Justice  Story,  in  Terrett  v. 
Taylor,  9  Cranch,  43,  46  (churchwardens),  and  in  Pawltt  v.  Clark,  9  Cranch,292,  328  (same). 
The  validity  of  a  corporation  sole  at  common  law  was  recognized  in  the  cases  just  cited 
(parson\  and  in  Governor  v.  Allen,  8  Humph.  (Tenn.\  176  (governor  of  a  state).  As  to  a  cor- 
poration sole  by  virtue  of  a  statute,  see  Weston  v.  Hunt,  2  Mass.  500  (parson)  ;  Brunswick 
v.  Dunning,  7  Mass.  445  (parson)  ;  Jansen  v.  Ostrander,  1  Cow.  (N.  Y.),  670,  679  (a  towa 
officer  was  a  corporation  "  by  implication  from  the  act  creating  the  office  "). 
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law,  that,  without  the  consent  of  the  state,  corporate  action  is  unau- 
thorized. 

It  follows  that  if  the  state  complains,  in  a  quo  warranto  or  similar 
proceeding,  of  unauthorized  corporate  action,  the  courts  will  grant  the 
state  appropriate  relief.     This  is  clear  law. 

But  suppose  that  the  state  does  not  complain.  Ought  the  courts 
to  allow  the  question  of  legal  incorporation  to  be  raised  collaterally? 
Is  the  assumption  of  the  corporate  privilege  equivalent  to  a  grant  of 
the  corporate  privilege  until  the  state  intervenes  ? 


St.  6  George  I,  c.  18,  §§  xviii  and  xix  (1719). 

XVIII.  And  whereas  it  is  notorious,  that  several  undertakings  or 
projects  of  different  kinds  have,  at  some  time  or  times  since  the  four 
and  twentieth  day  of  June  one  thousand  seven  hundred  and  eighteen, 
been  publicly  contrived  and  practised,  or  attempted  to  be  practised, 
within  the  city  of  London  and  other  parts  of  this  kingdom,  as  also  in 
Ireland,  and  other  his  Majesty's  dominions,  which  manifestly  tend  to 
the  common  grievance,  prejudice,  and  inconvenience  of  great  numbers 
of  your  Majesty's  subjects  in  their  trade  or  commerce,  and  other  their 
affairs ;  and  the  persons  who  contrive  or  attempt  such  dangerous  and 
mischievous  undertakings  or  projects,  under  false  pretences  of  public 
good,  do  presume,  according  to  their  own  devices  and  schemes,  to  open 
books  for  public  subscriptions,  and  draw  in  many  unwary  persons  to 
subscribe  therein  towards  raising  great  sums  of  money,  whereupon  the 
subscribers  or  claimants  under  them  do  pay  small  proportions  thereof, 
and  such  proportions  in  the  whole  do  amount  to  very  large  sums; 
which  dangerous  and  mischievous  undertakings  or  projects  do  relate 
to  several  fisheries,  and  other  affairs,  wherein  the  trade,  commerce,  and 
welfare  of  yourlMajesty's  subjects,  or  great  numbers  of  them,  are  con- 
cerned or  interested  :  and  whereas  in  many  cases  the  said  undertakers 
or  subscribers  have,  since  the  said  four  and  twentieth  day  of  June  one 
thousand  seven  hundred  and  eighteen,  presumed  to  act  as  if  they 
were  corporate  bodies,  and  have  pretended  to  make  their  shares  in 
stock  transferable  or  assignable,  without  any  legal  authority,  either 
by  act  of  parliament,  or  by  any  charter  from  the  crown  for  so  doing; 
and  in  some  cases  the  undertakers  or  subscribers,  since  the  said  four 
and  twentieth  day  of  June  one  thousand  seven  hundred  and  eighteen, 
have  acted  or  pretended  to  act  under  some  charter  or  charters  for- 
merly granted  by  the  crown  for  some  particular  or  special  purposes 
therein  expressed,  but  have  used  or  endeavored  to  use  the  same  charters 
for  raising  joint  stocks,  and  for  making  transfers  or  assignments,  or 
pretended  transfers  or  assignments  for  their  own  private  lucre,  which 
were  never  intended  or  designed  by  the  same  charters  respectively ; 
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and  in  some  cases  the  undertakers  or  subscribers,  since  the  said  four 
and  twentieth  day  of  June  one  thousand  seven  hundred  and  eighteen, 
have  acted  under  some  obsolete  charter  or  charters,  although  the  same 
became  void  or  voidable  by  non-user  or  abuser,  or  for  want  of  making 
lawful  elections,  which  were  necessary  for  the  continuance  thereof ; 
and  many  other  unwarrantable  practices  (too  many  to  enumerate) 
have  been,  and  daily  are  and  may  hereafter  be  contrived,  set  on  foot, 
or  proceeded  upon,  to  the  ruin  and  destruction  of  many  of  your  Maj- 
esty's good  subjects,  if  a  timely  remedy  be  not  provided:  and  whereas 
it  is  become  absolutely  necessary,  that  all  public  undertakings  and 
attempts,  tending  to  the  common  grievance,  prejudice,  and  incon- 
venience of  your  Majesty's  subjects  in  general,  or  great  numbers  of 
them,  in  their  trade,  commerce,  or  other  lawful  affairs,  be  effectually 
suppressed  and  restrained  for  the  future,  by  suitable  and  adequate 
punishments  for  that  purpose  to  be  ascertained  and  established  :  now 
for  suppressing  such  miscliievous  and  dangerous  undertakings  and 
attempts,  and  preventing  the  like  for  the  future,  may  it  please  your 
most  excellent  Majesty,  at  the  humble  suit  of  the  said  lords  spiritual 
and  temporal  and  commons,  in  this  present  parliament  assembled, 
that  it  may  be  enacted  ;  and  be  it  enacted  by  authority  of  this  present 
parliament,  that  from  and  after  the  four  and  twentieth  day  of  June 
one  thousand  seven  hundred  and  twenty,  all  and  every  the  undertak- 
ings and  attempts  described,  as  aforesaid,  and  all  other  public  under- 
takings and  attempts,  tending  to  the  common  grievance,  prejudice,  and 
inconvenience  of  his  Majesty's  subjects,  or  great  numbers  of  them,  in 
their  trade,  commerce,  or  other  lawful  affairs,  and  all  public  subscrip- 
tions, receipts,  payments,  assignments,  transfers,  pretended  assign- 
ments and  transfers,  and  all  other  matters  and  things,  whatsoever,  for 
furthering,  countenancing  or  proceeding  in  any  such  undertaking  or 
attempt,  and  more  particularly  the  acting  or  presuming  to  act  as  a 
corporate  body  or  bodies,  the  raising  or  pretending  to  raise  transTer^ 
able  stock  or  stocks^Jhe  transferring  or  pretending  to  transfer  or 
assTgh'any  share  or  shares  in  such  stock  or  stocks,  without  legal 
authority,  either  by  act  of  parliament,  or  by  any  charter  from  the 
crown,  to  warrant  such  acting_as  a  body  corporate,  or  to  raise  such 
transferable  stock  or  stocks,  or  to  transfer  shares  therein,  and  all  act- 
ing or  pretending  to  act  under  any  charter,  formerly  granted  from 
the  crown,  for  particular  or  special  purposes  therein  expressed,  by 
persons  who  do  or  shall  use  or  endeavor  to  use  the  same  charters,  for 
raising  a  capital  stock,  or  for  making  transfers  or  assignments,  or 
pretended  transfers  or  assignments  of  such  stock,  not  intended  or  de- 
signed by  such  charter  to  be  raised  or  transferred,  and  all  acting  or 
pretending  to  act  under  any  obsolete  charter  become  void  or  voidable 
by  non-user  or  abuser,  or  for  want  of  making  lawful  elections,  which 
were  necessary  to  continue  the  corporation  thereby  intended,  shall 
as  to  all  or  any  such  acts,  matters,  and  things,  as  shall  be  acted, 
done,  attempted,  endeavored,  or  proceeded  upon,  after  the  said  four 
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and  twentieth  day  of  June  one  thousand  seven  hundred  and  twenty) 
forever  be  deemed  to  be  illegal  and  void,  and  shall  not  be  practised 
or  in  any  wise  put  irTexecutTon, 

XIX.  And  be  further  enacted  by  the  authority  aforesaid,  that  from 
and  after  the  said  four  and  twentieth  day  of  June  one  thousand 
seven  hundred  and  twenty,  all  such  unlawful  undertakings  and  at- 
tempts, so  tending  to  the  common  grievance,  prejudice,  and  incon- 
venience of  his  Majesty's  subjects,  or  a  great  number  of  them,  in 
their  trade,  commerce,  or  other  lawful  affairs,  and  the  making  or 
taking  of  any  subscriptions  for  that  purpose,  the  receiving  or  paying 
of  any  money  upon  such  subscriptions,  the  making  or  accepting  of 
any  assignment  or  transfer,  or  pretended  assignment  or  transfer,  of 
any  share  or  shares  upon  any  such  subscription,  and  all  and  every 
other  matter  and  thing  whatsoever,  for  furthering,  countenancing,  or 
proceeding  in  any  such  unlawful  undertaking  or  attempt,  and  more 
particularly  the  presuming  or  pretending  t^  act  as  a  corporate  "body) 
or  to  raise  a  transferable  stock  or  stocks7or  to  m^e  translers  or 
assignments  of  any  share  or  shares  therein,  without  such  legal  au- 
thority, as  aforesaid,  and  all  acting  or  pretending  to  act  under  any 
charter  formerly  granted  from  the  crown  for  any  particular  or  special 
purposes  therein  expressed,  by  persons  making  or  endeavoring  to 
make  use  of  such  charter  for  any  such  other  purpose  not  thereby 
intended,  and  all  acting  or  pretending  to  act  under  any  such  obsolete 
charter  as  is  before  described,  and  every  of  them  (as  to  all  or  any 
such  acts,  matters  or  things  as  shall  be  so  acted,  done,  attempted,  en- 
deavored or  proceeded  upon,  after  the  said  four  and  twentieth  day 
of  June  one  thousand  seven  hundred  and  twenty)  shaU  be  deemed  to 
be  a  public  nuisance,  and  nuisances,  and  the  same,  and  all  causes, 
niatters,  and  Ihings  relating  thereto,  and~every  oFThem,  shall  forever 
hereafter  be  examined,  heard,  tried,  and  determined  as  common  nui- 
sances are  to  be  examined,  heard,  tried,  and  determined  by  or  accord- 
ing to  the  laws  of  this  realm  ;  and  all  offenders  therein,  being  therjof 
lawfully  convicted  upon  information  or  indictment,  in  any  of  his 
Majesty's  courts  of  record  at  Westminster,  or  in  Edinburgh,  or  in 
Dublin,  shall  be  liable  to  such  fines,  penalties,  and  punishments, 
whereunto  persons  convicted  for  common  and  public  nuisances  are,  by 
any  of  tne  laws^and  statutes  of  this  realm,  subject  and  liable^pand 
moreover  shall  incur  and  sustain  any  further  pains,  penalties,  and  for- 
feitures, as  were  ordained  and  provided  by  the  statute  of  provision 
and  prsemunire  made  in  the  sixteenth  year  of  the  reign  of  King  Rich- 
ard the  Second. 
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1828.     5  Bingham,  243. 


Debt  on  a  bond,  conditioned  for  paying  plaintiff  £10,000,  upon  his 
forming  a  company  and  procuring  purchasers  for  shares  therein.  The 
plea  stated,  among  other  things,  that  it  was  the  intent  of  the  parties 
that  the  company  should  be  formed  for  the  purpose  of  acting  as  a 
corporate  body  and  of  having  transferable  shares,  —  and  this  without 
charter  from  the  king.     A  demurrer  to  this  plea  was  overruled. 

Best,  C.  J.,  said,  on  this  point :  The  seventh  plea  states,  and  the 
demurrer  admits,  that  the  plaintiff  and  the  defendant  intended  that 
the  company  which  the  plaintiff  undertook  to  form  should  act  as  a 
corporate  body  without  any  charter  from  the  king,  and  that  the  benefit 
of  the  letters  patent  were  to  be  enjoyed  by  this  pretended  corporate 
body,  and  that  the  capital  of  this  body  was  to  be  divided  into  10,000 
shares,  which  were  to  be  transferable  and  assignahle. 

It  has  been  said  at  the  bar,  that  the  parties  might  intend  to  obtain 
an  act  of  parliament  to  give  this  body  a  legal  existence.  Nothing  of 
this  intention  appears  on  the  record. 

It  has  been  further  said,  that  the  defendant  should  have  shown  how 
the  parties  intended  to  act  as  a  corporation.  If  this  is  not  correctly 
pleaded,  advantage  should  have  been  taken  of  the  technical  defect  by 
special  demurrer.  If  what  they  intended  to  do  would  not  have  been 
acting  as  a  corporation,  they  should  have  traversed  the  plea.  By  de- 
murring, the  plaintiff  has  confessed  himself  guilty  of  intending  to 
form  a  company  that  was  to  act  as  a  corporation. 

But  the  shares  were  to  be  transferable.  There  can  be  no  transfera- 
ble shares  of  any  stock  except  the  stock  of  corporations,  or  of  joint- 
stock  companies  created  by  acts  of  parliament.  When  it  is  said  the 
shares  were  to  be  transferable,  that  must  mean,  that  the  assignee  was 
to  be  placed  in  the  precise  situation  that  the  assignor  stood  in  before 
the  assignment ;  that  the  assignee  was  to  have  all  the  rights  of  the 
assignor,  and  to  take  upon  him  all  his  liability.  Now  the  assignee  can 
join  in  no  action  for  a  cause  of  action  that  accrued  before  the  assign- 
ment. Such  rights  of  action  must  still  remain  in  the  assignor,  who, 
notwithstanding  he  has  retired  from  the  company,  will  still  remain 
liable  for  every  debt  contracted  by  the  company  before  he  ceased  to 
be  a  member.  Indeed,  the  members  of  corporations  cannot  assign 
their  interest,  and  force  their  assignees  into  the  corporation,  without 
the  authority  of  an  act  of  parliament.  Such  authority  is  expressly 
given  by  the  bank  acts,  the  South-Sea  acts,  and  by  other  statutes  cre- 
ating companies  that  possessed  stock,  which  it  was  deemed  proper  to 
be  rendered  transferable. 

The  pretending  to  be  possessed  of  transferable  stock  is  pretending 
to  act  as  a  corporation,  and  pretending  to  possess  a  privilege  which 
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does  not  belong  to  many  corporations.  But  this  is  put  only  as  one  of 
the  proofs  of  the  intention  of  the  projectors  of  this  company  that  it 
should  act  as  a  corporation.  It  is  not  necessary  on  these  pleadings  to 
decide  whether  the  forming  a  company  with  such  shares  is  of  itself, 
without  other  circumstances,  pretending  to  act  as  a  corporation ;  be- 
cause, it  is  by  the  pleadings  distinctly  admitted,  that  the  plaintiff  and 
defendant  intended  that  the  company  should  act  as  a  corporation. 
Persons  who,  without  the  sanction  of  the  legislature,  presume  to  act 
as  a  corporation,  are  guilty  of  a  contempt  of  a  king,  by  usurping  on, 
his  prerogative.  By  the  9th  of  Anne,  c.  20,  the  court  may  not  only 
give  judgment  of  ouster,  but  marline  a  defendant  convicted  on  a  quo 
warranto.  This  shows  that  the  usurpation  is  considered  as  a  criminal 
act.  But  it  has  been  insisted,  that  the  usurpation  is  only  criminal 
where  a  party,  without  authority,  acts  in  a  public  office,  and  that  the 
pretended  corporation  which  these  parties  were  to  set  up  did  not  affect 
the  public,  but  was  a  scheme  with  which  certain  individuals  only  were 
connected.  Most  of  the  statutes  relative  to  quo  ivarrantos,  from  the 
Statute  of  Gloucester  down  to  the  9th  of  Anne  inclusive,  have  the  words 
offices  and  franchises.  Franchises  are  privileges  for  the  advantage  of 
individuals.  In  Com.  Dig.  title  Quo  Warranto,  many  things  are  men- 
tioned as  matters  for  which  quo  warranto  will  lie,  which  are  valuable 
only  to  the  individuals  who  claim  them  against  the  crown,  and  are 
not  connected  with  any  public  duty.  But  it  concerns  the  pnhlin  th^t 
bodies,  composed  of  a  great  number  of  persons  with  large  disposable 
capitals,  should  not  be  formed  without  the  authority  of  the  crown,  and 
subject  to  such  regulations  as  the  king  in  his  wisdom  may  deem  neces- 
sary for  the  public  security. 

The  acting  as  such  a  corporation,  without  charter  from  the  crown, 
is  contrary  to  law,  and  no  man  can  maintain  an  action  on  a  bond  given 
to  secure  payment  of  a  compensation  to  the  obligee  for  the  formation 
of  any  such  pretended  corporations.  For  these  reasons,  judgment  must 
be  for  the  defendant. 
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I860.     11  Ohio  State,b\&A 

Error  to  the  Court  of  Common  Fleas  of  Cuyahoga  Count}'. 
Reserved  in  District  Court. 

Plaintiffs  filed  petition  to  recover  debt  and  damages  claimed  under  a 
written  contract  of  defendant,  an  incorporated  company,  executed  on 
the  part  of  the  company  by  Van  R.  Humphrey,  as  its  president. 

George  W.  Steele  filed  a  motion  to  dismiss ;  stating  that  he  was  a 
member  and  secretaiy  of  the  company,  denying  the  validit}-  of  the  ser- 
vice of  the  summons,  and  alleging  that  said  company  is  not  a  corpora- 
tion. The  Court  of  Common  Pleas  dismissed  the  action,  holding  that, 
in  view  of  the  defects  in  the  certificate  of  organization  under  the 
general  statute,  the  defendant  was  not  a  duly  organized  corporation  or 
liable  to  be  sued  as  such. 

SuTLiFF,  J.  [After  considering  the  question  as  to  the  validity  of 
the  certificate,  and  intimating  that  the  only  objection  to  it  raised  by 
counsel  was  untenable.] 

But  in  this  case  the  original  petition  alleged  that  the  defendant  was 
a  corporation.  The  contract  upon  which  the  action  was  brought,  a 
copy  of  which  was  appended  to  the  petition,  purported  to  be  executed 
b}'  the  defendant,  as  a  corporation  ;  and  the  motion  and  the  affidavit 
of  the  mover,  disclosed,  at  most,  onl}'  a  defect  in  the  act  of  incorpora- 
tion. But  the  affidavit  admits  that  the  company  had  atj,empted  in  all 
respectsjo  complj*  with  the  requisitions  of  the  statute,  and  in  fact  ob- 
tained, by  a  supposed  compliance  on  their  part,  the  acceptance  and 
record  of  their  certificate  by  the  secretary  of  state,  a  copy  of  which 
was  to  them  a  valid  charter,  as  they  supposed.  And  the  affiant  further 
states  that  he  had  acted  as  their  secretary  for  some  three  years,  and 
that  the  president  of  the  compan}'  was  then  residing  at  Painesville, 
where  the  company  then  kept  its  office. 

It  thus  appears  that  the  members  of  the  company  obtained  their 
charter,  supposed  themselves  a  legally  incorporated  company,  and  had 
continued  to  hold  themselves  out,  and  to  act  as  such,  to  and  with  the 
public,  and  are  still  so  acting.  Nor  is  there  any  denial,  either  in  the 
motion  or  affidavit  of  Steele,  that  their  president,  Humphrey,  was 
not  authorized  by  himself  and  others  of  the  association,  to  execute 
said  contract  on  behalf  of  the  association,  as  an  incorporated  compau}-. 

Under  such  circumstances,  the  members  of_the  company,  and  espe- 
cially  the_-Qfficers  of  the  company,  are  estopped  to  denxitsexiaifiii£e_asji 
corporation.  However  mistaken  in  fact,  no  person,  whether  artificial  or 
natural,  is  permitted  to  so  conduct  and  represent  himself  as  to  induce 
reasonable  men,  at  his  instance,  to  act  upon  the  truth  of  such  represen- 
tations in  their  contracts  and  dealings  with  him,  and  to  then  deny  the 

1  Only  so  much  of  the  case  is  given  as  relates  to  one  point.  —  Ed. 
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truth  of  such  representations,  to  the  prejudice  of  the  party  so  having 
relied  upon  them. 

In  order  for  the  company,  or  any  member  thereof,  to  so  repudiate  its 
conduct,  and  disprove  the  truth  of  its  own  representation,  it  is  neces- 
sary for  it,  not  only  to  show  an  honest  mistake,  but  that  such  mistaken 
representation  had  not  induced  the  adversary  part\',  in  the  exercise  of 
reasonable  prudence  on  his  part,  to  give  the  credit,  make  the  contract, 
and  act  under  it  in  confidence  of  the  truth  of  such  conduct  and 
representations. 

But  in  this  case,  not  onl}'  has  the  association  obtained  a  copy  of  the 
certificate,  its  charter  of  incorporation,  and  represented  itself  to  the 
other  party  to  be  a  corporation,  by  making  the  contract  in  that  capa- 
city, but  it  has  continued  to  act  in  a  corporate  capacity  down  to  the 
time  of  filing  the  motion  ;  and  the  member  so  filing  the  motion  states 
that  he  is  still  the  officer  of  the  corporation.  It  thus  appears  that,  in- 
stead of  contradicting  the  misrepresentation,  before  the  contract  was 
made,  the  company  had  not,  even  after  making  the  contract,  either  in 
conduct  or  representation,  ever  denied  their  corporate  character. 

Under  such  circumstances,  to  suffer  the  defendants  to  repudiate 
their  first  conduct,  and  deny  the  truth  of  their  representations,  by 
•which  the  plaintiffs  had  been  induced  to  contract  with  them,  and  upon 
which  both  parties  had  acted,  would  be  in  contravention  of  those  prin- 
ciples of  equity  upon  which  the  doctrine  of  estoppel  rests,  and  its 
operative  effect  to  prevent  fraud  depends. 

We  are,  therefore,  clearh'  of  opinion  that,  at  the  time  of  the  hearing 
)f  the  motion,  the  corapan}'  and  its  members  who  had  so  held  them- 
selves out  to  be  a  corporation,  were  estopped  to  deny  that  fact,  for  an}' 
Jefect  whatsoever,  if  the  same  had  in  fact  existed  in  their  charter. 

The  judgment  of  the  court  of  common  pleas  must,  therefore,  be 
reversed,  and  the  cause  remanded.  Judgment  accordingly. 

Scott,  C.  J. ,  and  Peck,  Gholson  and  Brinkerhoff,  JJ.,  concurred 


BOYCE  V.  TRUSTEES   OF  TOWSONTOWN   STATION  OF 
THE  M.  E.   CHURCH. 

1877.     46  Maryland,  359.1 

Assumpsit  against  an  alleged  religious  corporation.  Defendants  ap- 
peared by  counsel,  and  pleaded,  1st,  that  the  defendants  are  not  and 
never  were  a  body  corporate,  as  alleged.  Plaintiff  offered  in  evidence 
an  agreement  or  certificate  of  incorporation  under  a  general  statute. 
The  statute  required  this  document  to  be  acknowledged  before  two 
Justices  of  the  Peace,  or  a  Judge  of  the  Circuit  Court  or  of  the  Supreme 
Bench  of  Baltimore.  It  was  acknowledged  before  a  single  Justice  of 
1  Statement  abridged.     Arguments,  and  part  of  opinion,  omitted.  —  Ed. 
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the  Peace.  Plaintiff,  to  show  user  of  the  corporate  name  and  franchise, 
offered  in  evidence  a  deed  of  land  to  said  Trustees ;  and  a  mortgage 
from  said  Trustees  to  Crook  and  Hiss,  Trustees. 

All  the  above  evidence  was  rejected,  and  plaintiff  excepted.  Verdict 
and  judgment  for  defendants.     Plaintiff  appealed.  ( *-*^  ^''t'*^\u.x^' i 

Wm.  A.  Fisher  and  Orville  Horwitz^  for  appellant.    \    ^a-*-t^>x^,^ .    .^^^ 

Arthur  W.  Machen,  for  appellee.  v   '^  ^iCC,     ea..^. 

Stewart,  J.  .  .  .  But  the  appellant  has  undertaken  to  offer  evidence 
of  certain  acts  and  proceedings  of  the  appellee,  referred  to  in  the 
exceptions,  to  show  that  it  held  itself  out  as  a  corporation,  and  treated 
with  the  appellant  as  such,  and  is  estopped  from  denying  its  liability  as 
a  corporation. 

We  think  it  would  be  extending  the  doctrine  of  estojypel  to  an  extent, 
not  justified  by  the  principles  of  public  policy,  to  allow  it  to  operate 
through  the  conduct  of  the  parties  concerned,  to  create  substantially  a 
cle  facto  corporation,  with  just  such  powers  as  the  parties  may  by  their 
acts  give  to  it.  i 

This  would  be  substituting  the  dealings  of  the  parties,  for  compliance 
with  the  requirements  of  the  law,  and  giving  to  them  the  same  effect 
through  the  aid  of  the  Courts.  Thus,  virtually,  through  the  Courts, 
recognizing  the  existence  of  the  corporation,  in  manifest  disregard  of 
the  written  law. 

It  has  been  determined  by  this  Court,  that  a  corporation  cannot  bind 
itself  in  excess  of  its  powers.  Penna.  Steam  Navigation  Co.  vs. 
Damh'idge,  8  G.  &  J.,  319. 

Whilst  denying  its  capacity  upon  an}'  principle  of  estoppel,  to  make 
contracts  ultra  vires,  to  bind  itself ;  it  would  not  be  consistent  with 
that  theory-  to  recognize  its  existence  ad  libitum,  according  to  the  con- 
duct of  the  parties  concerned. 

Such  a  principle  would  seem  to  affix  no  other  limit  to  the  existence 
of  the  corporation  de  facto.,  or  the  extent  of  its  power  than  the  deal- 
ings of  the  parties,  through  the  recognition  of  the  Courts,  might,  upon 
Hhe  doctrine  of  estoppel,  prescribe. 

It  would  be  more  reasonable  to  hold  corporations  to  their  contracts, 
though  ultra  vires,  of  which  they  have  received  the  benefit,  or  to  pre- 
vent parties  who  have  contracted  with  them,  and  received  the  bene- 
fit therefrom,  from  defeating  their  liabilit}',  on  the  ground  of  want  of 
power  in  the  corporation,  as  is  held  in  quarters  of  high  authority, 
(see  note  and  references  in  2nd  Kent,  351, )  than  to  hold  that  corpora- 
tions should  be  deemed  to  have  existence,  because  they  had  so  held 
themselves  out. 

The  statute  law  of  the  State,  expressly  requiring  certain  prescribed 
acts  to  be  done  to  constitute  a  corporation,  to  permit  parties  indirectly. 
or  upgn  the  principle  of  estoppel,  virtually  to  create  a  corporation  for 
any  purpose,  or  to  have  acts  so  construed,  would  be  in  manifest  opposi- 
£ion  to  the  statiite~law,  and  clearly  against  its  policy,  and  justified 
upon  no  souuT^rinciple  in  the  administration  of  justice. 

fudgment  affirmed. 
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SLOCUM  V.  PROVIDENCE   STEAM  AND   GAS  PIPE  CO. 

1870.  10  Rhode  Island,  112.1 

SLOCUM  V.   WARREN. 

1871.  10  Rhode  Island,  116.1 

Bills  in  equity,  prajing  that  defendants  might  be  enjoined  from 
selling  plaintiff's  land  under  executions  recovered  by  them  against  the 
American  Steam  and  Gas  Pipe  Co.  The  plaintiff  was  found  by  the 
Court  to  be  a  stockholder  in  the  latter  Company,  Chapter  128,  Rev. 
Stat.,  provides  that  every  manufacturing  company  shall  annually  file  a 
certain  certificate  ;  and  that,  if  any  of  said  companies  shall  fail  so  to 
do,  all  the  stockholders  of  said  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing.  It  appeared  that 
one,  at  least,  of  the  creditors,  Elizabeth  Warren,  made  a  loan  to  the 
Company,  rel3'ing  for  repa3'ment  not  only  upon  the  credit  of  the  Com- 
pany, but  also  upon  the  personal  liability  of  the  stockholders,  and  of 
the  plaintiff  especially  as  one  of  them.  Plaintiff  contends  that  he  is 
not  subject  to  any  such  liability,  for  the  reason  that  the  American 
Steam  and  Gas  Pipe  Company  never  had  any  legal  existence  as  a 
corporation. 

Bradleii  and  John  Eddy,  for  plaintiff. 

B.  N.  &  S.  S.  Lapham,  James  Tillinghast  and  Cohh,  for  defendants. 
DuRFEE,  J.  [in  Slocum  v.  Providence  &c.  Co.].  .  .  .  The  charter, 
or  act  of  incorporation,  for  the  American  Steam  and  Gas  Pipe  Com- 
pany, was  granted  or  passed  in  1867,  the  capital  named  in  the  charter 
or  act  being  seventy-five  thousand  dollars.  At  that  time,  there  was  in 
force  in  the  state  a  public  statute  which  provided  that  no  act  of  incor- 
poration granted  after  the  passage  thereof,  "for  any  other  than  for 
religious,  literary,  charitable,  or  cemetery  purposes,  or  for  a  military  or 
fire  company,  shall  take  effect  until  the  persons  therein  incorporated 
shall  have  paid  to  the  general  treasurer  the  sum  of  one  hundred  dol- 
lars, if  the  capital  limited  by  such  act  of  incorporation  is  the  sum  ot 
any  less  sum  than  one  hundred  thousand  dollars."  The  hundred  dol- 
lars, required  by  this  statute,  was  not  paid  for  the  American  Steam  and 
Gas  Pipe  Company,  and  consequently,  their  act  of  incorporation  never 
went  into  eff'ect,  if  it  is  to  be  construed  as  passed  subject  to  the  statute. 
We  think  it  is  to  be  so  construed,  there  being  no  clause  of  the  act 
excepting  it  out  of  the-  operation  of  the  statute.  See  The  Union 
Ilorne  Shoe    Works  v.  Leicis,  1  Abbott  U.  S.  518. 

The  defendants  contend  that,  even  if  the  act  has  never  gone  into 
effect,  the  existence  of  the  company  as  a  corporation  cannot  be  ques- 
tioned in  a  collateral  proceeding.  It  is  undoubtedly  the  rule  that,  if  a 
charter  has  once  been  duly  granted  and  accepted,  the  state  alone  can 

1  Statement  abridged.     Only  portions  of  the  opinions  arc  given.  —    d. 
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enforce  a  forfeiture  of  the  charter  for  an}'  violation  thereof,  or  failure 
to  comply  with  its  considerations  on  the  part  of  the  corporation  ;  and 
that,  until  tlie  state  sees  fit  to  enforce  the  forfeiture,  the  corporation  is 
to  be  recognized  as  Icgall}-  existing  in  all  collateral  proceedings.  But 
here,  the  act  of  incorporation  being  inoperative,  there  never  was  any 
corporation  to  incur  a  forfeiture,  or  an}-  charter  to  be  forfeited.  We 
know  of  no  rule  which  precludes  inquiry  into  the  question,  wliether  a 
company  whicli  assumes  to  act  as  a  corporation  has  ever  been  incorpo- 
rated, in  any  case,  in  the  absence  of  any  matter  of  estoppel  to  prevent 
the  inquiry. 

But  the  plaintiff,  in  order  to  have  the  relief  which  he  seeks,  ought 
to  satisfy  us,  not  only  that  his  company  is  not  a  corporation,  but  also 
that  he  is  entitled  to  show  the  fact  as  against  its  creditors.  "VVe  as- 
sume, as  we  think  the  bills  warrant  us  in  assuming,  that  the  plaintiff 
is  a  stockholder  in  the  American  Steam  and  Gas  Pipe  Company,  though 
he  has  done  nothing  as  such,  except  hold  his  stock.  The  question  then 
is,  whether  a  stockholdar^  who  does  nothing  but  hold  his  stock,  is  es- 
topped, when  pursued  bv  a  creditor  of  the  supposed  corporation,  from 
denying  its  existence.  We  think  he  is  so  estopped.  By  becoming 
and  continuing  a  stockholder,  he  holds  himself  out  as  a  corporator,  and 
so  contributes  to  the  belief  that  the  company  with  which  he  is  associ- 
ated is  a  corporation.  To  permit  a  person  who  has  so  held  himself 
out  to  say  that  he  is  not  a  corporator,  when  legally  pursued  as  such, 
would  be  to  permit  him  to  take  advantage  of  his  own  wrong.  He  is 
like  a  person  who,  having  held  himself  out  or  suffered  himself  to  be 
held  out  as  a  copartner,  may  be  charged  with  the  copartnership  debts. 
Or  he  is  like  a  person  who,  without  authority,  as  executor  or  adminis- 
trator, intermeddles  with  the  property  of  a  decedent,  and  so  becomes 
chargeable  as  an  executor  in  his  own  wrong.  The  plaintiff  having 
assumed  the  character  of  a  corporator,  where  he  is  sought  to  be  charged 
as  such,  ought  not  to  be  heard  to  say  that  the  character  was  falsely  or 
unlawfully  assumed.  The  fact  that  he  was  not  active  in  the  business  of. 
the  company  cannot  avail  him  ;  for  it  is  the  assumption  to  hold  the 
stock  as  if  he  were,a  jcorporatort^which  makes  the  mischief.  It  might 
easily  happen  that  the  stockholder,  whose  name  contributed  most  to 
the  credit  of  the  supposed  corporation,  was  least  active  in  its  busi- 
ness, and  it  would  be  plainly  unjust  to  exempt  him  from  liability  to  the 
creditors,  merely  because  of  his  inactivity. 

We  are  aware  that  in  Utlei/  v.  Union  Tool  Company^  11  Gray,  139, 
the  Supreme  Court  of  Massachusetts  exempted  a  stockholder  from  lia- 
bility to  a  creditor  of  a  supposed  corporation,  upon  proof  that  the 
corporation  had  never  legally  come  into  being  under  the  statute  of 
that  state  But  it  does  not  appear  that  in  that  case  the  question  of 
estoppel  was  raised  by  the  counsel  or  considered  by  the  court.  W^e 
should  agree  entirely  with  the  Supreme  Court  of  Massachusetts  in  their 
decision  in  any  case  in  which  the  estoppel  would  be  inapplicable. 
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DuRFEE,  J.  fin  Slocum  v.  Warreii].  .  .  We  decided  in  the  former 
case  that  having,  by  becoming  a  stockholder,  helped  to  hold  the  com- 
pany out  as  a  corporation,  he  could  not  be  permitted  to  say,  when 
pursued  by  a  creditor  of  the  company,  that  he  and  liis  associates  or 
predecessors  had  omitted  to  do  an  act  which  they  ought  to  have  done 
before  organizing  as  a  corporation,  and  that  in  consequence  of  this 
delinquency  the  company  was  not  (what  it  purported  to  be)  a  legally 
established  corporation.  The  plaintiff  maintains  that  this  decision  was 
erroneous,  and  in  support  of  his  view,  relies  especially  upon  the  cases 
of  Hudson  V.  Carman,  41  Maine,  84 ;  Unity  Insurance  Comfpany  v. 
Cram,  43  N.  H.  636;  XJtley  v.  Union  Tool  Company,  11  Gray,  139; 
and  Gardner  v.  Fost  et  al.  43  Pa.  St.  19.  We  propose  to  consider 
these  and  some  of  the  other  cases  bearing  upon  the  question,  somewhat 
in  detail. 

[After  commenting  on  various  authorities,  the  opinion  proceeds.] 
The  plaintiff  also  cites  cases  in  which  it  has  been  held  that  a  corpora- 
tion duly  established  as  such  is  not  estopped  from  denying  its  liability 
whei-e  there  is  a  want  of  power  to  contract  the  liability,  the  reason 
being,  he  saj's,  that  otherwise  the  powers  of  the  corporation  might  be 
indefinitely  enlarged ;  and  he  argues  that,  in  the  case  at  bar,  the  doc- 
trine of  estoppel  is  still  less  applicable,  inasmuch  as  the  company  was 

j^TjhLi^         acting  not  merely  in  excess  of  its  corporate  powers,  but  without  any 

corporate  power  whatever.     But  in  the  case  at  bar,  the  defect  of  power 

u^  exists  not  by  reason  of  any  insufficiency  of  the  grant,  but  by  reason 

solely  of  a  delinquency  on  the  part  of  the  grantees  of  the  power ;  and 

^^^  the  estoppel,  if  applied,  would  be  applied  not  to  prevent  an  appejjjo 

the   charter  to  show  a  want  of   authority,  but   to  prevent  the  intro- 

""^^  duction  of  evidence  byjthe_com£any^jts  members  to  prove  theifown 

u.     ^^^^^         delinquency.     We  do  not  think  that  in  such  a  case  there  should  be  any 
hesitation  to  apply  the  doctrine  of  estoppel  from  fear  that  it  would  lead 

x,^^^.^ytA^ilr^  to  an  indefinite  enlargement  of  the  powers  of  the  corporation.     And 
if  see  Barr/ate  v.  Shortridge,  5  H.  L.  Cas.  297,  318  ;  Zahrislde  y.  Cleve- 

land, Columbus  &  Cincinnati  Bailroad  Company  et  al.  23  How.  U.  S. 
381. 

[After  citing  and  commenting  upon  other  authorities,  the  opinion 
proceeds.] 

It  is  true  these  cases  are  not  precisely  like  the  case  at  bar,  but 
they  are  cases  which  illustrate  the  application  of  the  law  of  estoppel 
in  respect  to  corporations,  or  companies  acting  as  corporations,  or 
which  illustrate  to  what  extent  the  corporate  existence  of  a  company 
acting  as  a  corporation  can  be  collaterally  questioned.  And  we  think 
it  is  safe  to  say  upon  the  authorit}'  of  these  cases,  that  q,t  least  where 
there  is  an  act  or  charter  in  existence,  under  which  jjgompany  by  taking 

r^  the  proper  steps  can  become  a  corporation,  if  a  company  does  de  facto 

organize  ana  nolcl  itself  out  as  a  corporation,  contracting  obligations  as 
Buch,  it  cannot,  when  sued  upon  such  obligations,  by  persons  who  have 
dealt  with  it  as  such  in  good  faith,  be  permitted  to  avoid  a  corporate 
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liability  thereon,  by  setting  up  that  it  has  not  taken  all  the  steps  pre- 
scribed as  conditions  precedent  to  its  legal  existence  as  a  corporation. 
If  this  be  so  in  regard  to  the  company  as  a  whole,  we  do  not  see  why 
it  is  not  equally  so  in  regard  to  each  member  of  the  company  individu- 
ally, in  so  far  as  membership  imports  an  individual  liability.  In  this 
case,  it  is  said  there  was  no  act  or  charter ;  but  in  our  opinion  there 
was  a  charter  dul}'  granted  by  the  legislature,  subject  onl}'  to  a  condi- 
tion that  it  should  not  take  effect  until  a  certain  act  should  be  per- 
formed ;  but  inasmuch  as  this  act  could  have  been  performed,  as  it 
ought  to  have  been  performed,  by  the  grantees  of  the  charter  before 
their  organization  as  a  corporation,  the  case  does  not,  in  our  view, 
substantially  differ  from  cases  which  are  clearly  within  the  rule  above 
stated.  Indeed  it  is  frequentl}'  the  case  that  a  charter  is  granted  sub- 
ject to  an  implied  condition,  that  the  grant  shall  not  take  effect  un- 
til it  has  been  dul}'  accepted ;  and  3'et,  as  we  have  seen,  the  doctrine 
of  estoppel  may  be  applied  to  prevent  the  want  of  such  an  acceptance 
from  operating  to  defeat  a  just  claim.  Camp  v.  Byrne,  su]L>ra ;  and 
see  Tobacco  Pipe  Makers'  Co.  v.  Woodroffe,  8  D.  &  R.  30,  cited  in 
Abbott's  Dig.  Law  of  Corp.  p.  331,  §  23.  In  this  case  the  company 
had  only  to  pay  into  the  treasury  of  the  state  one  hundred  dollars, 
and  all  would  have  been  right.  When  it  organized  as  a  corporation, 
and  from  year  to  year  continued  doing  business  as  such,  it  as  much  as 
said,  and  each  one  of  the  stockholders  as  much  as  said,  that  that  sum 
had  been  paid  ;  and  now  neither  the  compan}-  nor  any  one  of  the  stock- 
holders ought  to  be  heard  to  assert  the  contrary  in  order  to  escape  any 
liability  to  which  he  or  it  would  have  been  subject  if  the  payment  had 
been  duly  made. 

This  decision  is  doubtless  a  hard  decision  for  the  plaintiff,  and  we 
very  much  regret  that  his  situation  is  such  that  he  is  so  severely  af- 
fected by  it.  But  hard  as  the  decision  is  for  the  plaintiff,  it  only  sub- 
jects him  to  the  liability  to  which  he  would  have  been  subjected  if  the 
tax  due  the  state  had  been  paid,  as  it  ought  to  have  been  paid,  and 
therefore  only  to  the  liability  which,  as  an  honest  man,  he  must  be 
presumed  to  have  intended  to  incur  when  he  connected  himself  with 
the  compan}'.  1  \^Plaintiff' s prayer  denied.'^ 

1  The  statute  under  consideration  in  the  above  case  was  repealed  by  the  Rhode  Island 
General  Statutes  of  1872;  and  the  following  provision  substituted:  "No  corporation  shall 
be  organized  under  a  charter,  until  the  petitioners  .  .  .  shall  pay  into  the  general  treasury 
for  the  use  of  the  State,  one  hundred  dollars."  In  Hughesdale  Mfg.  Co.  v.  Vanner,  12  R. 
I.  491  (an  action  of  assumpsit  by  the  corporation),  it  was  held,  that,  under  the  later  statute, 
the  failure  to  make  the  payment  would  be  taken  advantage  of  only  by  the  State,  and  did 
not  avail  the  defendant  as  a  valid  objection  to  the  plaintiff's  corporate  existence.  The 
Court  said,  that  the  payment  prescribed  by  the  later  statute  was  not,  like  that  prescribed 
by  the  earlier  statute,  a  condition  precedent  to  the  existence  of  the  corporation;  but  some- 
thing required  to  be  after  the  charter  has  gone  into  effect,  and,  if  the  charter  is  in  tha  usu^ 
form,  after  the  corporation  has  been  created.  —  Ed. 
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UNION  TOOL  COMPANY. 

1858.     11  Gray  {Mass.),  139. 

Actions  of  contract  against  the  Union  Tool  Company,  described 
in  the  writs  as  "  a  corporation  established  according  to  law  in  Goshen," 
in  the  county  of  Hampshire.  The  principal  def end.ants  were  defaultedj 
and  several  persons  were  summoned  in  as  stockholders,  pursuant  to 
the  St.  of  1851,  c.  315,  and  filed  answers,  upon  which  trials  were  had 
in  the  court  of  common  pleas  in  Hampshire. 

The  plaintiffs  proposed  to  prove  by  the  records  of  the  Union  Tool 
Company  that  the  respondents  were  stockholders  therein.  The  re- 
spondents objected  to  the  admission  of  this  evidence  before  the  exist- 
ence of  the  corporation  had  been  shown,  and  unless  it  was  shown  that 
it  was  a  manufacturing  corporation  whose  stockholders  might  become 
liable  as  such  for  its  debts.  Morris,  J.,  ruled  that  it  was  not  necessary^ 
for  the  plaintiffs  to  prove  the  existence  of  the  corporation,  that_being 
admitted  by  the  default,  but  tliat  it  was  necessaiy  to  show  that  it  Avas 
sucli  a  corporation  tliat  its  stockholders  might  become  individually 
liable ;  and  admitted  evidence  that  the  company  had  made  by-laws . 
and  done  other  acts  as  a  corporation,  and  the  respondents  had  attended 
•meetings  as  stockholders ;  -^vithout  proof  that  the  company  had  ever 
(been  incorporated  by  the  legislature,  or  by  articles  of  association  in 
[writing,  setting  forth  the  amount  of  the  c?ipital  stock,  and  the  pur- 
Ipose  of  their  establishment,  as  required  by  St.  1851,  c.  133,  §§  1-3. 
' Verfflcts  were  taken  tor  the  plaintiffs,  and  the  respondents  alleged 
exceptions.     The  other  facts  sufficiently  appear  in  the  opinion. 

These  cases  were  argued  at  Northampton  in  September,  1858,  and 
decided  at  Boston  in  April,  1860. 

W.  Allen,  Jr.,  for  the  respondents. 

C.  Delano  &  S.  T.  Spauldiyig,  for  the  plaintiffs. 

BiGELOW,  J.  There  can  be  no  doubt  that  the  burden  of  proof  was 
on  the  plaintiffs  to  show  the  legal  existence  of  a  corporation  of  which 
the  persons  summoned  in  the  action  were  members  and  for  the  debts 
of  which  they  were  personally  liable.  This  is  the  precise  issue  which, 
by  St.  1851,  c.  315,  §  2,  it  was  intended  should  be  open  to  a  stock- 
holder on  his  being  admitted  to  defend  the  action  as  therein  provided. 
It  is  to  be  made  to  appear  that  he  is  liable  in  the  action  ;  otherwise, 
he  is  entitled  to  judgment  in  his  favor  "  upon  the  issue  joined."  It 
has  already  been  determined  that  under  this  provision  an  alleged 
stockholder  cannot  be  allowed  to  make  a  general  defence  to  an  action 
against  a  corporation,  by  calling  in  question  the  validity  of  the  debt 
which  is  sought  to  be  recovered,  or  disputing  the  amount  averred  to 
be  due,  but  that  he  has  a  right  to  a  hearing  and  adjudication  on  the 
question  whether  he  is  a  member  of  a  corporation  and  liable  as  such 
for  its  debts.     Hohjoke  Bank  v.  Goodman  Paper  Manvf.  Co.,  9  Cush. 
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582.  It  is  obvious  that  the  trial  of  the  issue  which  is  thus  opened  to 
an  alleged  stockholder  necessarily  involves  the  question  of  the  legal 
existence  of  the  corporation  for  the  debt  of  which  he  is  sought  to 
be  charged,  because  his  liability  depends  on  the  nature  of  the  cor- 
porate body  and  of  the  powers  and  duties  with  which  it  was  clothed 
by  law.  Until  these  are  shown,  it  cannot  be  known  whether  the 
stockholder  is  legally  chargeable  or  not.  Doubtless  there  may  be  C-o^iZ  ,  (^ 
cases  where  the  existence  of  a  corporation  and  the  character  and  ■  j  i  ' 

description  of  its  functions  and  privileges  may  be  shown  by  prescrip-  /-'^■^'4-^'W'^'**^ 
tion  or  long  user.  In  such  case  a  charter  or  legislative  grant  of  cor- 
porate powers  may  be  presumed.  But  no  such  inference  or  presump- 
tion can  exist  in  the  present  cases,  nor  do  the  plaintiffs  attempt  to 
maintain  their  claims  to  charge  the  persons  summoned  on  any  such 
ground.  On  the  contrary  their  whole  case  rests  on  the  allegation 
that  the  respondents  are  liable  as  stockholders  in  a  corporation  created 
and  established  under  the  recent  statute  entitled  *'  an  act  relating  to 
joint  stock  companies."  St.  1851,  c.  133.  But  it  seems  to  us  that 
the  evidence  offered  at  the  trial  fails  to  show  that  the  alleged  cor- 
poration ever  had  any  legal  existence.  Bj'  reference  to  the  first  sec- 
tion of  the  statute,  it  will  be  found  that,  in  order  to  establish  a 
corporation  under  it,  it  is  necessary  that  not  less  than  three  per- 
sons should  enter  into  ''articles  of  agreement  in  writing,"  for  the 
purpose  of  carrying  on  business  of  the  nature  specified  in  the  statute. 
By  these  articles,  it  is  provided  in  §§  2  and  3,  the  amount  of  the 
capital  stock  shall  be  fixed  and  limited,  and  the  purpose  for  which 
and  the  place  in  which  the  corporation  is  to  be  established  shall  be 
distinctly  and  'definitely  set  forth.  By  §  4,  it  is  further  provided 
that,  before  coramen(;ing  business,  a  certificate  shall  be  made  of  the 
name,  purpose,  capital  stock,  and  other  particulars  concerning  the 
constitution  and  objects  of  the  corporation,  to  be  published  and  re- 
corded as  therein  required.  And  by  §  5  it  is  provided  that  "  when 
such  persons  are  organized  as  aforesaid "  —  that  is,  by  articles  of 
agreement,  as  above  set  forth  —  "  they  shall  become  a  corporation,  with 
all  the  powers  and  privileges  and  subject  to  all  the  duties,  restric- 
tions, and  liabilities  set  forth  in  the  thirty-eighth  and  forty-fourth  chap- 
ters of  the  revised  statutes."  There  can  be  no  doubt  of  the  construc- 
tion which  ought  to  be  given  to  these  provisions.  The  implication  is 
clear  and  unavoidable  that,  until  the  organization  is  completed  accord- 
ing to  the  requirements  of  the  statute,  the  association  does  not 
become  a  corporation,  and  does  not  possess  corporate  rights  or  privi- 
leges, nor  is  it  subject  to  the  duties  and  liabilities  of  a  manufactur- 
ing corporation,  among  which  is  the  liability  of  the  stockholders  for 
corporate  debts,  if  certain  provisions  of  law  are  not  complied  with. 
There  is  an  obvious  reason  for  making  such  organization  by  written 
articles  of  agreement  a  condition  precedent  to  the  exercise  of  corporate 
rights.  It  is  the  basis  on  which  all  subsequent  proceedings  are  to 
rest,  and  is  designed  to  take  the  place  of  a  charter  or  act  of  incorpora- 
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tion,  by  which  corporate  rights  and  privileges  are  usually  granted. 
If  there  were  no  such  requirement,  there  would  be  an  absence  of 
any  provisions  by  which  the  right  to  exercise  corporate  power  could 
be  definitely  fixed  and  established,  and  there  would  be  no  means  of 
ascertaining  the  rights  of  stockholders  or  of  persons  dealing  with 
such  associations. 

Upon  an  examination  of  the  evidence  adduced  at  the  trial,  there  is 
nothing" to~show"thaF any  articles  of  agreement  were  jyer  entered  into 
for  the  formation  of  a  corporation  under  the  statute.  ~  That  some 
organization  took  place  with  a  view  to  establish  a  corporation  is 
abundantly  shown.  But  the  essential  fact  is  wanting  to  show  that 
the  persons  engaged  in  the  enterprise  ever  complied  with  the  condi- 
tion precedent  to  their  right  to  assume  the  name  and  functions  of 
a  corporation.  It  is  not  a  case  of  a  defective  organization  under  a 
charter  or  act  of  incorporation,  nor  of  erroneous  proceedings  after 
the  necessary  steps  were  taken  to  the  assumption  of  corporate  powers, 
but  there  is  an  absolute  want  of  proof  that  any  corporation  was  ever 
called  into  being,  which  had  the  power  of  contracting  debts  or  of 
rendering  persons  liable  therefor  as  stockholders. 

We  are  not  called  on  now  to  say  whether  the  plaintiffs  have  any 
remedy  for  the  collection  of  their  debt  against  those  who  participated 
in  the  transactions  connected  with  the  attempted  organization  of  the 
supposed  corporation.  It  is  sufficient  for  the  decision  of  this  case, 
that  the  respondents  cannot  be  held  liable  in  the  action  for  the  debts 
of  a  corporation  which  has  never  had  any  legal  existence. 

Exceptions  sustained. 
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^^    u^  Suit  in  chancery  to  have  the  Consolidated  Ice  Machine  Co.  declared 
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a  copartnership,  and  its  affairs  settled  between  the  complainant  and 
defendants  accordingly.     In  the  court  below,  the  demurrer  was  sus- 
^  ^'  tained  and  the  bill  dismissed. 

^^,9)^'^     The  following  facts  appear  from  the  bill :  In  1884  the  complainant 

A''^       '!^  and  the  individual  defendants  entered  into  a  written  agreement  to 

^^^j^^^^^  form  a  corporation,  with  the  above  title,  under  the  laws  of  the  State ; 

u/^^*^^^  all  the  required  steps  were  taken,  up  to  and  including  the  issuing  of 

/y  -j^      a  certificate  of  the  complete  organization  of  such  corporation  by  tSe 

Secretary  of   State ;    complainant  wasadirector ;    and   for  several 

iIno^tbs  secretary  and_soi.iciting_jagfint;  afttivel^_engagedin^|§_^usi- 
n^|s!      In  "1885  complainant  became^afflictedwith  meZawcAoKaand 


to 


^ 


pLA- 


^remained  incapacitated  for  the  transaction  of  business  for  about  three 

years.      During  his  sickness,  the  other  directors   sold  some  of  his 

shares  for  non-payment  of  installments,  the  sale  being  without  notice. 

Since  the  sale  he  has  been  excluded  from   all  participation  in  the 

1  Statement  abridged.    Arguments  and  part  of  opinion  omitted.  —  Ed. 
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management  of  the  business.  After  being  restored  to  health,  and 
before  filing  his  bill,  he  made  frequent  demands  to  be  restored  to  his 
rights  in  said  corporation,  but  without  avail. 

The  only  allegation  of  the  bill  which  is  seriously  insisted  upon  as 
furnishing  a  ground  for  the  relief  prayed  is,  that  the  certificate  of 
complete  organization,  issued  by  the  Secretary  of  State  was  never 
recorded  in  the  office  of  the  recorder  of  deeds  in  the  county  where 
the  principal  office  of  the  company  was  locateji.  The  statute  requires 
that  "  the  same  shall  be  recorded  "  in  that  office. 

Wilkin  J. 

But  assuming  that  a  corporate  existence  dejure  depends  upon  the 
filing  of  the  certificate  of  complete  organization  in  the  office  of  the  re- 
corder of  deeds  of  the  county  in  which  its  principal  office  is  located, 
and  that  the  bill  properly  avers  that  it  was  not  done  in  the  case  of  the 
corporation  in  question,  it  by  no  means  follows  that  it  did  not  become 
a  corporation  de  facto  as  between  the  complainant  and  defendants. 
From  the  facts  set  up  in  the  bill  it  clearly  appears  that  there  was  an 
honest  attempt  by  the  incorporators  to  organize  a  corporation  author- 
ized by  the  laws  of  this  State.  The  necessary  steps  to  perfect  that 
organization  were  all  taken  as  required  by  the  statute,  except  that  the 
final  certificate  was  not  recorded.  It  is  shown  by  the  bill  that  upon 
the  issuing  of  that  certificate  its  directors  elected  the  proper  officers 
and  proceeded  to  the  transaction  of  business  as  a  corporation,  and 
continued  to  act  as  such  until  the  filing  of  this  bill,  a  period  of  more 
thaji  five  years.  That  these  facts  establish  a  corporation  de  facto  is 
settled  by  numerous  decisions  of  this  court.  President  and  Trustees, 
etc.  V.  Thompson,  20  111.  198 ;  Rice  v.  R.  I.  and  A.  R.  R.  Co.  21  id. 
93  ;  Baker  et  al.  v.  Administrator.,  32  id.  79  ;  Ramsey  v.  Marine  and 
Fire  Ins.  Co.  55  id.  311  ;  Cincinnati.,  Lafayette  and  Chicago  Rail- 
road Go.  v.  Danville  and  Vtncennes  Ry.  Co.  lb  id.  113  ;  Louisville, 
New  Albany  and  Chicago  Ry.  Co.  v.  Shires,  108  id.  617  ;  Hudson  v. 
Green  Hill  Seminary  Corporation,  113  id.  618. 

That  plaintiff  in  error,  if  he  had  been  sued  by  the  Consolidated  Ice 
Machine  Compan}-  on  his  subscription  to  its  capital  stock,  could  not 
have  questioned  its  corporate  existence  on  the  grounds  alleged  in  his 
bill,  is  directly  settled  by  several  of  the  above  cited  decisions.  It  is 
equall}'  clear  that  if,  during  the  time  he  was  a  member  of  said  cor- 
poration, it  had  been  sued  as  such,  neither  he  nor  an}'  other  of  its 
members  could  have  been  heard  to  say  that  no  such  corporation  ex- 
isted .  The  general  rule  is,  that  one  who  deals  with  a  corporation  as 
existing  de  facto,  is  estopped  to  deny,  as  against  it^  that  it  has  been 
jeffglly  organized!  It  is  the  settled  rule  in  this  State  that  the  legal 
existence  of  a  corporation  de  facto  C2cn  not  be  questioned  collaterally. 
See  cases  supra,  and  Renwick  et  al.  v.  Hall  et  al.  84  111.  162  ;  The 
People  ex  rel.  v.  Trustees  of  Schools,  111  id.  171  ;  Keigicin  et  cd.  v. 
Drainage  Comrs.  115  id.  347. 
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It  seems  impossible  to  find  a  reason  for  placing  the  complainant  in 
this  bill  in  a  more  favorable  position  to  deny  the  existence  of  the  cor- 
poration in  question  than  a  mere  subscriber  to  its  capital  stock,  or  one 
who,  as  a  third  part}',  had  dealt  with  it  as  a  corporation,  and  we  are  of 
the  opinion  that  he  could  not  do  so  in  this  collateral  proceeding.  He, 
however,  not  onl}'  seeks  to  question  the  legal  organization  of  the  cor- 
poration, but  to  have  the  same  changed  into  a  co-partnership  between 
himself  and  the  other  incorporators,  and  to  compel  the  defendants  to 
account  to  him  as  his  co-partners.  ^^  A  partnership  is  never  created 
between  parties  b}'  implication  or  operation  of  laWi_a]Dart  from  an , 
express  or  implied  intention  and  agreement  to  constitute  the  relation." 
(1  Bates  on  Law  of  Partnership,  sec.  3.)  In  Phillips  v.  Phillips^ 
49  111.  437,  Caton,  C.  J.,  said  :  "  A  partnership  can  onl}-  exist  in  pur- 
suance of  an  express  or  implied  agreement,  to  which  the  minds  of  the 
parties  have  assented."  This  rule  will  not  prevent  the  enforcement  of 
liability  against  persons  as  partners,  when  sued  b}-  third  parties.  "  Par- 
ties ma}'  so  conduct  themselves  as  to  be  liable  to  third  persons  as 
partners,  when  in  fact  no  partnership  exists  as  between  themselves. 
The  public  are  authorized  to  judge  from  appearances  and  professions, 
and  are  not  absolutely  bound  to  know  the  real  facts,  while  the  certain 
proof  is  positively  known  to  the  alleged  parties  to  a  firm."  (Phillips 
1  .  V.  Phillips,  supra.)  On  this  latter  ground  parties  who  have  attempted 
\/to  organize  a  corporation,  but  have  failed  to  comply  with  the  law,  so 
vlas  to  perfect  their  incorporation,  may  be  held  liable  as  partners  to 
1/ creditors,  as  in  Bigeloio  v.  Gregory  et  al.  73  111.  197.  This  liability 
rests  on  the  doctrine  of  estoppel.  When^owever,  even  a  creditor  has 
dealt_with  the  corporati_on_  as  such,  partnership  liability  can  not  be 
enforced,  even  though  the  corporation  has  not  been  legally  organized. 
Tarbell  v.  Page,  24  111.  46'. 

It  is  wholly  unnecessary,  however,  in  this  case,  to  determine  when 
and  under  what  circumstances  third  parties  may  proceed  against  incor- 
porators acting  under  a  defective  or  imperfect  organization,  as  indi- 
viduals or  co-partners.  In  this  case  the  complainant  shows  by  his  bill 
that  he  was  not  only  one  of  the  incorporators  of  the  company  he  now 
seeks  to  question,  but  that  he  was,  upon  its  complete  organization, 
elected  its  secretary  and  general  agent,  and  acted  as  such  for  several 
months  prior  to  his  alleged  disability,  during  which  time  he  was 
actively  engaged  in  assisting  to  carry  on  its  corporate  business,  and 
that  upon  his  being  restored  to  health  he  still  recognized  its  corporate 
existence,  and  sought  to  be  restored  to  his  rights  therein.  If  the 
recording  of  the  certificate  in  question  was  essential  to  the  organiza- 
tion of  the  corporation,  there  is  nothing  in  this  bill  to  show  that  it 
was  not  as  much  his  duty  to  have  it  done  as  either  of  the  other  incor- 
porators. We  are  unable  to  perceive,  then,  upon  what  principle  he 
can  now  compel  those  who,  for  anything  appearing  in  this  bill,  hon- 
estly supposed  they  were  incorporated  during  all  the  time  tiic  business 
mentioned  in  the  bill  was  being  carried  on,  to  account  to  him,  upon  the 


BUSHNELL  V.    CONSOLIDATED   ICE   MACHINE   CO.  201 

theoiy  that  they  were  his  co-partners.  In  fact,  if  the  allegation  as  to 
his  mental  condition  at  the  time  his  stock  was  soUl  was  omitted  from 
the  bill,  it  would  strike  any  one  as  too  clear  for  argument  that  he  has 
failed  to  state  a  case  entitling  him  to  equitable  relief,  and  it  must,  we 
think,  be  held,  that  whether  that  fact,  together  with  the  allegation  that 
his  stock  was  sold  without  notice  and  he  ousted  from  all  participation 
in  the  business  of  the  company,  would  entitle  him  to  his  action  for  that 
alleged  wrong,  or  to  be  restored  to  his  former  rights  as  a  member  of 
said  corporation  or  not,  no  legal  ground  is  shown  by  this  bill  for  hold- 
ing defendants  liable  to  him  as  partners. 

There  is  nothing  in  the  case  oi  Flagg  v.  Stove,  85  111.  166,  when 
the  facts  of  that  case  are  considered  as  they  appear  in  that  report,  and 
in  Stoioe  v.  Flagg  et  al.  72  111.  397,  contrary  to  the  view  here  ex- 
pressed. We  have  examined  the  numerous  cases  cited  by  counsel  for 
plaintiff  in  error  as  giving  support  to  the  position  that  a  corporation 
defectively  organized  may  be  treated  as  a  co-partnership,  and  the  mem- 
bers held  liable  as  partners  ;  but  when  it  is  borne  in  mind  that  com- 
plainant himself  was  a  member  of  the  corporation  in  question,  and  in 
no  sense  a  third  party,  and  that  he  is  not  seeking  by  this  bill  to  recover 
for  anything  which  he  has  been  required  to  pay  third  parties  for  or  on 
behalf  of  said  corporation,  they  have  no  application.  What  he  seeks 
to  do  is  to  have  the  corporation  converted  into  a  partnership,  contrary 
to  the  contract  of  the  parties,  simply  because  he  and  other  incorpora- 
tors failed  to  perfect,  as  he  says,  the  corporation.  He  does  not  even 
show  that  he  has  been  misled  or  in  any  way  injured  by  the  failure  to 
have  the  certificate  of  complete  organization  recorded.  Neither  does 
he  pretend  that  the  omission  of  any  of  the  incorporators  to  have  the 
same  recorded  was  willful,  or  in  any  way  designed  to  injure  him  or 
others. 

We  can  find  neither  authority  nor  reason  to  sustain  this  bill,  and  are 
clearly  of  the  opinion  that  the  decree  of  the  circuit  court  is  right. 

Decree  a-ffirmed. 
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tf>^        iV*'*'*^  <^  ^^^^-     ^^  Indiana,  89.1 

''■'^       ^  Appeal  from  the  Grant  Circuit  Court. 
^  J/«^1  Perkins,  J.  —  Suit  upon  a  promissory  note. 

^yj'^        y       "  Tlie  Cincinnati  Ti/pe  Foundry  Company,    a   corporation,"   &c.,' 
.y^       "complains  o^  David  W.  Jones^  defendant,"  &c.,  upon  a  promissory 
jT*'        '^      note,  of  whicli  a  copy  is  set  out  thus  : 
y^     ^\y^     "  $279.  Indianapolis.,  Indiana,  October  11,  1857. 

^  "  Six  months  after  date,  I  promise  to  pa}'  to  the  order  of  the  Cincin- 


■"'^    J^\  nati  Type  Foundry  Company,  two  hundred  and  sevent3'-nine  dollars, 
J,  '^  for  value  received,  without  relief  from  valuation  laws. 

V  ^j/r-  David  W.  Jones." 

^     •       - 1-'      -pjjg  defendant  demurred  to  the  complaint.     The  demurrer  was  over- 
"^"i^l^niled,  and  rightly. 
<^  ^  The  defendant  then  answered  — 

»^  1.    That  he  was  not  indebted  to  the  plaintiffs. 

2.  That  each  and  ever}'  allegation  of  the  complaint  was  untrue. 

3.  That  the  plaintiffs  had  not  a  legal  capacity  to  sue,  because  not  a 
corporation. 

Issue.  Trial.  The  note  constituted  all  the  evidence.  Judgment  for 
the  plaintiffs  on  the  note. 

The  appellant  contends  that  the  case  was  not  made  out  against  him, 
because  it  was  not  proved  that  the  appellees  were  a  corporation,  and 
thus  possessed  of  the  capacity  to  sue. 

The  appellees  insist  that  the  note  sued  on  is  a  contract  with  them  as 
a  corporation^  and  that  their  existence  is  thcrebv  admitted. 

As  a  general  proposition,  it  is  the  law  of  this  state  that  a  contract 
with  a  party  as  a  corporation  estops  the  party  so  contracting  to  deny 
the  existence  of  the  corporation  at  the  time  it  was  contracted  with  as 
such.     Shappel  v.  Iluhhard,  at  this  terra. 

i  And  it  has  been  held  in  other  states  that  where  individuals  are  incor- 
porated upon  performance  of  certain  acts,  a  person  who  contracts  with 
them  by  their  corporate  name,  cannot,  in  an  action  against  him  on  the 
contract,  deny  the  performance  by  them  of  the  acts  necessary  to  give 
them  a  corporate  existence.  Hamtranck  v.  The  Batik  of  Edwards- 
mile,  2  Miss.  R.  169.  — Tarr  River  Navigation  Co.  v.  Neal,  3  Hawks, 
520.  See  1  U.  S.  Dig.,  593  ;  4  id.  433. 
L,  In  Nern  York,  to  work  such  estoppel,  it  has  been  necessary  that  the 

'^      <f  contract  should  state  that  the  party  contracted  with  was  a  corporation. 

\^'\  But  this  rule  does  not  prevail  in  other  states.     It  has  not  been  acted 
'  »  I  tipoii  in  this  state. 

If  the  style  by  which  a  party  is  contracted  with  is  such  as  is  usual  in 
creating  corporations,  viz.,  naming  an  ideality,  but  disclosing  that  of 

1  Part  of  opinion  omitted.  —  Ed. 
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no  individual,  as  is  usual  in  the  cases  of  simple  partnerships,  it  has 
been  treated  as  j)r^^<^  facie,  at  least,  indicating  a  corporate  existence. 
And  such  seems  to  have  been  the  rule  at  common  law.  Grant  on 
Corp.,  62.  Probably,  a  special  answer,  in  such  cases,  in  the  nature  of 
a  plea  in  abatement,  might,  at  the  proper  time,  be  made  available. 
See  Ang.  and  Ames  on  Corp.,  506,  507,  and  the  numerous  cases  in 
our  own  Reports. 

And  there  is  no  hardship  in  this.  The  party  executing  the  note  owes 
the  amount  of  it.  The  judgment  upon  it  in  the  suit  merges  it,  and  the 
payment  of  the  judgment  satisfies  it,  and  bars  any  other  action  against 
the  maker  for  the  money. 

But,  in  this  class  of  cases,  it  would  seem,  after  all,  that  the  Courts 
have  proceeded  upon  a  rule  of  evidence,  rather  than  the  strict  doctrme 
of  estoppel.  They  have  treated  the  contract  with  a  party  by  a  name  im-" 
plying  a  corporation,  really-  as  evidence  of  the  existence  of  a  corpora- 
tion, more  than  as  an  estoppel  to  disprove  such  fact.  Grants  in  his  late 
learned  work  on  Corporations,  says  :  "  Generally,  the  fact  of  an  aggre- 
gate body  being  called  by  a  name,  is,  prima  facie,  evidence  that  the}' 
are  incorporated,  '  for  the  name  argues  a  corporation.'  Norris  v. 
Staps^  Hobart,  11.  But  the  Courts  take  judicial  notice  that  '•A.  B. 
and  company '  is  not  the  name  of  a  corporation.  Rex  v.  Harrison, 
8  T.  R.  508." 

The  doctrine  of  conclusive  estoppel  seems  more  properly  applied  to 
cases  involving  the  question  of  legality  of  organization,  where  the  fact 
of  an  existing  statute,  authorizing,  in  the  given  case,  such  corporation, 
is  known  to  the  Court,  either  by  judicial  notice  or  actual  evidence  in 
the  cause. 

In  such  cases,  where  a  party  has  contracted  with  a  body  as  being 
organized  as  a  corporation  under  the  law,  he  will  be  estopped  to  dis- 
pute the  legality  of  the  organization.  See  the  cases  cited  in  the  U.  S. 
Dig.,  and  Ang.  and  Ames,  iibi  supra. 

This  doctrine  of  estoppel,  as  applied  to  contracts  with  corporations, 
needs  further  examination  ;  but  it  is  not  important  in  this  case,  and  we 
shall  not  here  pursue  it.     The  decision  of  this  case  will  rest  upon  > 

another  ground. 

[The  learned  Judge  then  takes  the  position  that  the  general  denial 
in  the  answer  admits  the  plaintiff's  capacity  to  sue,  and  that  the  subse-      — ^    v, 
quent  paragraph  denying  plaintiff 's  capacit}'  is  in  the  nature  of  a  plea     -vv.i,^ 
in  abatement  and  is  inconsistent  with  such  general  denial.] 

Judgment  affirm,ed. 
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^^^^)  >    j^  A^^^^     STOUTIMORE  v.   CLARK  et  als. 

^,  'V^  1879.     70  J/issoun,  471.1 

gjj)^  Appeal  from  Clay  Circuit  Court. 

,  i    ^      The  action,  Stoutimore  v.  Clark,  was  brought  to  establish  a  certain 
^i^e^i^^     ,  charge  as  a  lien  upon  the  land  formerly  the  property  of  Joseph  Y. 
^i^^"^  Clark,  now  deceased  ;  and  to  obtain  a  decree  for  the  sale  of  the  land 
jT^  to  satisfy  the  charge.     By  order  of  court,  the  Missouri  City  Savings 

"^^     ,f       Bank,  and  John  Chrisman,  were  made  defendants   in   said    suit.     The 
l^.a^^^'^^     Bank  filed  an  answer  alleging  a  lien  under  a  judgment  against  Clark, 
-  rendered  March  27,  1874.     This  judgment  was  founded  on  a  note  of 

'*^  said  Clark  payable  to  the  order  of  the  Missouri  City  Savings  Bank,  at 

^i^  ■  the  office  of  said  Bank.     Chrisman  filed  an  answer  alleging  a  lien  on 

part  of  the  land  under  a  trust  deed,  executed  by  Clark  Sept.  19,  1874, 
to  secure  a  loan.   Chrisman  also  filed  a  cross  answer  to  the  answer  of  the 
Missouri  City  Savings  Bank,  alleging  that  said  Bank  was  not  a  corpo- 
'     '     ~,     ration.     Upon  the  trial,  to  prove  the  corporate  organization  and  exist- 
^f-U.^    '»      ence  of  the  Bank,  a  certificate  signed  by  the   alleged  president   and 
nljjiT  secretary  was  offered  in  evidence.     To  the  admission  of  this  certificate^ 

^^^^^         Chrisman  objected,  on  the  ground  that  it  did  not  comp]y_with_the 
-f-       statutory  requirements.      This  objection  was  sustained,  and  the  evi- 
*^  '  ^   deuce  was  excluded.     The  Circuit  Court  ordered  the  sale  of  the  land  ; 

i«^    "^         and  directed  that  the  judgment  of  the  Bank  should  be  paid  out  of  the 
^^^,^.^;(a^  c;^  proceeds  before  the  claim  of  Chrisman.     Chrisman  appealed  from  an 
.     i        order  denying  his  motion  for  a  new  trial. 
Ir"^^     '         D.  C.  Allen,  and  Samuel  Hardwicke,  for  appellant. 
•*^  ^  yf^^uui  rpjjp  doctrine  of  estoppel  does  not  apply.     It  takes  two  to  make  an 
.^.^i.yt,,^'.        estoppel.     There  must  be  a  party  estopped,  and  a  party  in  whose  favor 
<^     '/  .the  estoppel  works.     Herman  on  Estoppel,  40,41.     It  is  plain  from 
a.-    ^-^^^y  ^^^  evidence  that  the  Missouri  City  Savings  Bank  never  had  a  cor- 
c    14^         porate  existence,  nor  a  lawful  organization  on  which  corporate  exist- 
ence could  be  based.     The  Circuit  Court  in  excluding  the  certificate 


puv*X^' 


r   dated  April  24th,  1869,  so  held.     Hence  there  was  no  person  in  whose 
•^  i^ — ^  '  favor  an  estoppel  could  work.     Doiithitt  v.  Stinson,  63  Mo.  279.     The 
-y^  judgment  against  Clark  being  a  nullity  (because  not  rendered  in  favor 

J     of  any  legal  entity),  no  question  of  estoppel  arises  under  it.     Bigelow 
r*"*"!^.  ^     on  Estoppel,  21,  283  ;    Wixom  v.  Stephens,  17  Mich.  518. 
^t-/.*-**'*'^        [Omitting  remainder  of  argument.] 
^    —     Simrall  &  S((ndusky,  for  respondent. 

Bv  the  execution  of  the  note  Clark  admitted  the  corporate  existence 
'^*'^^         of  the  Missouri  City  Savings  Bank,  and  he  was  estopped  thereafter  from 
ii,JUj4^    denying  its  corporate  existence.      [Omitting  citations.]      It   was  un- 
^    ■    .    necessary  to   allege   that   plaintiff   was  a  corporation ;    and  therefore 

^ ,      i-X*'^^-*^  1  Only  so  much  of  the  report  is  given  as  relates  to  one  point.  —  Ed. 
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unnecessary  to  prove  it.  Clark  was  not  only  estopped  by  the  execu- 
tion of  said  note  from  denying  the  corporate  existence  of  the  bank,  but 
he  was  also  estopped  by  the  judgment.  If  the  defense,  nul  tiel  corpo- 
ration, was  open  to  him  at  all,  it  should  have  been  asserted  before  the 
rendition  of  said  judgment. 

[Omitting  remainder  of  argument.] 

Norton,  J.  .  .  . 

In  support  of  these  positions  it  is  insisted  by  counsel  that,  inasmuch 
as,  on  the  trial  of  the  cause,  the  Missouri  City  Savings  Bank  failed  to 
introduce  evidence  establishing  the  fact  that  it  was  a  corporation,  the 
said  judgment  rendered  in  its  favor  was  a  nullity  and  did  not  create  a 
lien  upon  the  real  estate  of  Clark. 

We  think  the  view  thus  taken  is  unsound.  The  note  upon  which 
said  judgment  was  rendered  is  as  follows : 

"  84,000.  Missouri  Citt,  July  1st,  1870. 

Four  months  after  date  we  promise  to  pay  to  the  order  of  the  Mis- 
souri City  Savings  Bank,  Four  Thousand  Dollars,  negotiable  and  pay- 
able at  the  office  of  the  Missouri  City  Savings  Bank,  Missouri  City, 
Mo.,  without  defalcation  or  discount,  for  value  received,  with  interest 
at  ten  per  cent  per  annum  from  maturity  until  paid. 

Gilmer,  Clark  &  Co. 

J.  Y.  Clark. 

R.  G.  Gilmer,  Security." 

"We  think  it  clear  that  in  the  suit  instituted  by  the  bank  on  this  note 
Clark  would  not  have  been  allowed  to  deny  the  corporate  existence  of 
me  bank  for  the  reason  that  by  executing  the  note  he  admitted  the  fact 
that  it  was  a  corporation,  which  estopped  him  from  disputing  it.  This 
principle  was  distinctly  enunciated  in  the  case  of  National  Insurance 
Co.  V.  Boicman,  60  Mo.  252,  following  the  case  of  Farmers  ayid  Mer- 
chants Insurance  Co.  v.  Needles.,  52  Mo.  17,  and  the  case  of  O.  S  31. 
R.R.  Co.  V.  McP/ierson,  35  Mo.  13.  In  the  case  of  Cit)/  of  St.  Louis 
V.  Shields,  et  al.,  62  Mo.  247,  it  was  expressly  held  that  the  obligors 
on  a  bond  given  to  a  corporation  by  making  and  signing  the  instrument 
admit  the  corporate  capacity  of  the  obligee,  and  in  a  suit  on  such  bond 
cannot  plead  nul  tiel  corporation.  The  cases  cited  indisputably  estab- 
lish that  Clark,  the  obligor  in  the  note  upon  which  the  judgment  rests, 
could  not  have  set  up  as  a  defense  that  the  bank  was  not  a  corporation, 
and  it  therefore  follows  that  the  judgment,  so  far  from  being  a  nullity 
as  counsel  contend,  was  rightful  and  proper,  and  from  the  time  of 
its  rendition  became  a  lien  on  the  real  estate  of  Clark  in  Clay  county, 
and  was  conclusive  and  binding  not  only  on  him  but  upon  all  claiming 
through  or  under  him. 

[After  discussing  the  doctrine  of  privity.]  It  thus  appearing  that 
Clark,  against  whom  the  judgment  in  favor  of  the  bank  was  rendered, 
could  not  have  prevented  its  rendition  by  disputing  the  corporate  ex- 
istence of  the  bank  it  therefore  necessarily-  follows  from  the  principles 


206  SNYDER  V.   STUDEBAKER. 

above  announced  that  Chrisman,  the  beneficiary  in  the  deed  of  trust 
executed  subsequently  to  the  rendition  of  the  judgment,  and  convey- 
ing to  the  trustee  for  him  land  upon  which  said  judgment  had  become 
a  lien,  occupied  no  better  position  than  Clark.  The  judgment  being 
efficacious  to  create  a  lien  on  Clark's  land,  could  not  have  been  drawn 
in  question  by  Clark  on  the  ground  that  it  was  a  nullity,  because  the 
bauk  was  not  a  corporation ;  nor  can  it  be  assailed  on  the  ground  by 
Chrisman,  who  became  a  privy  in  estate  by  reason  of  the  grant  made 
by  Clark  to  him  in  the  deed  of  trust  of  part  of  the  land  upon  which 
the  judgment  was  attached  as  a  lien. 


Judgment  affirmed. 

—       /^/ 

SNYDER  V.  STUDEBAKER.  V    ^    \ 

^        .  1862.     19  Indiana,  462.  ^    /A    ^ 


^       ^  Appeal  from  the  TFe^^s  Circuit  Court. 

v*"*^  WoRDEN,  J.     This  was  an  action  by  Snyder  against  Studehaker, 

#^*^      ^    •_  to  recover  possession  of  a  certain  tract  of  land.     Judgment  for  the 
jJJ-       ^at    defendant. 

--  The  same  question  is  presented  by  the  pleadings  and  the  evidence. 

H^     (      ■'-^  appears  that,  in  March,  1853,  the  plaintiff,  who  was  then  the 
-^'^  owner  of  the  land,  conveyed  the  same  to  the  Fort  Wmjne  and  Southern 
<:  H^  Railroad  Company^  by  deed,  duly  executed  and  delivered. 

/  *  This  conveyance  was  made  on  account  of  a  stock  subscription. 

^    '^    jff^     Afterward,  in  November,  1855,  the  railroad  company,  for  a  valuable 

*j   '        consideration,  conveyed  the  premises  to  the  defendant. 

A'*'^    j^  The  Fort  Wayne  and  Southern  Railroad  Company  was  chartered 

1^     _  by  an  act  of  the  legislature,  passed  in  1849  ;  and  it  appears  that  the 

^v*"^        corporators  named  in  the  act  in  question  met  in  the  town  of  Bluffton, 

^^  gJiM         in  said  county  of  Wells,  on  the  19th  day  of  November,  1851,  and  then 

^"^"^  and  there  accepted  the  act  of  incorporation,  and  organized  the  company 

L^^^^"^  pursuant  to  the  provisions  of  said  act. 

J    ^^  If  the  corporation  was  not  created  before  the  1st  of  November,  1851, 

J^  when  the  new  constitution  took  effect,  it  could  have  no  existence  at 

jjL  ^  '  all,  as  that  instrument  prohibits  the  creation  of  corporations,  other 

than   banking,    by   special    act.     The  State  v.  Dawson,  16  Ind.  40 ; 


(t^'"^'^  .     t     Jiarriman  v.  Sontham,  Id.  190. 


^j^  ,  The  plaintiff  claims,  that  inasmuch  as  there  was  no  acceptance  of 

■^'''^         -^       the  charter,  or  organization  under  it,  until  after  the  adoption  of  the 


^ 


,J-    constitution  of  1851,  there  was  no  such  corporation  as  The  Fort  Wayne 


and  Southern  Railroad  Company  at  the  time  he  executed  the  convey 


-i^^^z^ 


'"^  ^ 
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ance,  and,  hence,  that  no  title  passed  from  him.     But  is  he  in  a  con-   «^     -v^-ti-/ 
dition  to  dispute  the  existence  of  the  corporation  at  the  time  he  made 
bis  conveyance  to  it? 

It  has  been  held,  in  numerous  cases  in  this  State,  that  a  party  who 
has  contracted  with  a  corporation,  as  such,  is,  as  a  general  proposition, 
estopped  by  his  contract  to  dispute  the  existence  of  the  corporation  at 
the  time  of  the  contract.     The  following  cases  may  be  cited,  though 
there  are,  perhaps,  others  reported,   and  some  not  reported  as  yet. 
Judah  V.  The  American  Live  Stock  Insurance  Company^  4  Ind.  333.   "''«-<=*- — «- 
The  JBrookville  and  Greensburg    Turnpike   Company  v.  McCarty^    ^    ^t*. 
8  Id.  392.     Ensey  v.    The  Cleveland  and  St.  Louis  Railroad  Corn-    ^     ,    - 
pany,  10  Id.  178.     Fort  Wayyie  and  Bluffton  Turnpike  Company  y.      ^• 
Deam,  Id.  563.     Jones  v.  The  Cincinnati  Type  Foundery   Company ^     ''^'^5 
14   Id.   89.     Hubbard  v.    Chappell.,   Id.   601.     The  Fvansville,   etc.     ^    ^ 
Railroad  Company  v.  The   City  of  Fvansville,  15  Id.  395.     Meikel     j 
V.  The  German  Savings  Fund  Society^  16  Id.  181.     Heaston  v.  The   /^-•'**^ 
Cincinnati  and  Fort  Wayne  Railroad  Company.,  Id.  Ilh. 

The  doctrine  is  b}-  no  means  confined  to  the  State,  but  prevails  else- 
where. The  Dutchess  Cotton  Manufactory  v.  Davis.,  14  Johns.  238. 
All  Saints  Church  v.  Lovett,  1  Hall,  191.  Palmer  v.  Laiorence, 
3  Sand.  Sup.  C.  R.  161.  Eaton  v.  Aspinwall^  6  Duer,  176.  Jones  v. 
Bank  of  Tennessee.,  8  B.  Mon.  122.  Worcester  Medical  Institution 
V.  'Harding.,  11  Cush.  285.  The  Congregational  Society  v.  Perry, 
6  N.  H.  164.  Peo2)le's  Savings  Bank,  etc.  v.  Collins,  27  Conn.  142. 
West  Winsted  Savings  Bank  v.  Ford.,  Id.  282.  Angell  and  Ames  on 
Corp.,  sec.  94. 

The  estoppel  arises  upon  matter  ci  fact  onlv.  and  not  upon  matter  of 
\axo.  Hence,  if  there  be  no  law  which  authorized  the  supposed  corpo-^ 
ration,  or  if  the  statute  authorizing  it  be  unconstitutional  and  void,  the 
coQtract  does  not  estop  the  party  making  it,  to  ciispute  the  existence 
of  the  corporation"  liut  it,  on  the  othSl'  iland,  tnere  oe  a  law  wnicn 
authorized  the  corporation,  then,  whether  the  corporators  have  com- 
plied with  it,  so  as  to  become  duly  incorporated,  is  a  question  of  fact, 
and  the  party  making  the  contract  is  estopped  to  dispute  the  organi- 
zation or  the  legal  existence  of  the  corporation.  This  proposition  is 
substantially  stated  in  the  cases  of  Jones  v.  The  Cincinnati  Type 
Foundery  Company  ;  Meikel  y.  The  German  Savings  Fund  Society  ; 
and  Heaston  v.  The  Cincinnati  and  Fort  Wayne  Railroad  Company^ 
supra. 

Let  us  apply  the  doctrine  to  the  case  before  us.  The  corporators 
named  in  the  act  to  establish  the  Fort  Wayne  and  Southern  Railroad 
Company  had  a  right,  at  any  time  before  the  offer  of  the  franchises 
was  withdrawn,  that  is,  before  the  constitution  of  1851  was  adopted, 
to  accept  the  charter,  and  organize  under  it.  If  they  did  so  accept  the 
charter,  and  organize,  the  corporation  was  legitimatel}'  created,  and 
the  new  constitution  did  not  destroy  it. 
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Whether  tbcy  did  so  accept  the  charter,  and  organize,  was  a  ques- 
tion  of  fact,  and  the  plaintiff,  b}-  his  convej'ance,  is  estopped  to~3eTiy 
such  acceptance  and  organization. 

That  the  corporators  accepted  tlie  charter,  and  organized  under  it, 
within  the  time  when  it  was  competent  to  do  so,  was  as  fully  admitted 
b}'  the  contract,  as  was  any  other  step  necessary'  to  an  organization. 

The  conclusion  necessarily  follows,  that  the  plaintiff  is  estopped  to 
dispute  the  existence  of  the  corporation  at  the  time  of  his  conveyance 
to  it. 

This  point  was  ruled  the  other  way  in  the  case  of  Ifarriman  v. 
Southam^  16  Ind.  190,  but,  upon  more  more  mature  reflection,  we  are 
satisfied  that  the  decision  upon  this  point  was  wrong,  and  should  be 
overruled. 

We  may  remark,  also,  that  the  doctrine  of  estoppel  was  erroneously 
applied  in  the  case  of  The  Evansville^  etc.  Railroad  Co.  v.  The  City 
of  Evansville,  15  Ind.  395.  There  the  point  made  was,  that  the  law, 
under  which  the  corporation  was  organized,  was  unconstitutional  and 
void.  A  part}',  we  have  seen,  does  not,  by  his  contract,  estop  himself 
to  deny  that  there  is  an}'  law,  or  an}'  valid  law,  by  which  the  corpora- 
tion was  authorized. 

Some  further  observation,  in  respect  to  the  case  before  us,  will  not 
be  out  of  place.  The  doctrine  of  estoppel,  as  applied  to  the  case,  does 
not  rest  upon  a  mere  technical  rule  of  law.  It  has  its  foundation  in  the 
clearest  equity,  and  the  principles  of  natural  justice.  The  doctrine  of 
estoppel,  itipais,  is  of  comparatively  recent  growth,  but  is  firmly  and 
clearly  established.  "  The  recent  decisions  of  the  courts,  both  in  this 
country  and  in  England,  appear  to  have  given  a  much  broader  sweep 
to  the  doctrine  of  estoppel  m  pais^  than  that  which  formerly  £^sted , 
and  to  have  established  thnt^  \^  ^11  fggpg  where  aiL_act  is  done,  or  a 
statement  made,  by  a  party,  the  truth  or  efficacy  of  which  it  would  be 
a  fraud^onliis  part,  to  cpjitroviirt_orjm]mir^_there^t>^  f  hnrnpfpr  of  an 
estoppel  will  be  p:ivcn  to  what  would  otherwise  be  mere  matter  of  evi- 
dence^and  it  will,  therefore,  become  binding  upon  a  jury,  even  in  the 
presence  of  proof  of  a  contrary  nature."  2  Smith,  Lead.  Ca.  p.  531, 
1  Am.  Ed.  See,  also,  upon  this  subject,  Kinneij  v.  Farnsworth,  17 
Conn.  355.  Mkldleton  Bank  v.  Jerome,  18  Id.,  443.  Laney  v. 
Laney.,  4  Ind.  149.  In  Doe  ex  dera.  Richardson  v.  Baldwin.,  1  Za- 
briskie,  397,  It  was  said,  that  "  The  doctrine  of  estoppel  rests  upon  the 
principle,  that  when  one  has  done  an  act,  or  made  a  statement,  which 
it  would  be  a  fraud,  on  his  part,  to  controvert  or  impair,  and  such  act 
or  statement  has  so  influenced  any  one  that  it  has  been  acted  upon,  the 
party  making  it  will  be  cut  off  from  the  power  of  retraction.  It  must 
appear,  1 .  That  he  has  done  some  act,  or  made  some  admission  incon- 
sistent with  his  claim  ;  2.  That  the  other  party  has  acted  upon  such 
(conduct  or  admission;  3.  That  such  party  will  be  injured  by  allowing 
the  conduct  or  admission  to  be  withdrawn."     Here  the  plaintiff,  by  his 
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conveyance  to  the  corporation,  admitted  that  it  had  an  existence,  and 
could  receive  the  title.  Upon  this  act  and  admission  of  the  plaintiff 
the  defendant  has  acted,  in  purchasing  the  land  of  the  company.  If 
the  plaintiff  had  not  conveyed  to  the  corporation,  the  defendant  would 
not  have  purchased  from  it.  The  law  will  not  now  permit  the  plaintiff 
to  withdraw  the  admission  made  by  him  in  conveying  to  the  corpora- 
tion, and  deprive  the  defendant  of  the  land  which  he  purchased  on  the 
faith  of  such  admission. 

In  our  opinion,  the  judgment  below  is  right,  and  must  be  affirmed. 

I^er  Curiam.  —  The  judgment  is  affirmed,  with  costs. 

John  R.  Coffroth,  for  the  appellant 
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■j^  1889.     128  Illinois,  67. 

\r    /     A  BILL  in  chancery,  brought  by  complainants  to  enjoin  the  sale  of 
j^     certain  premises  under  the  powers  of  sale  contained  in  two  deeds  of 
y  trust  executed  by  the  complainants  to  the  Quincy  Building  and  Home- 

V  stead  Association  to  secure  the  repayment  of  money  loaned. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  court :  — 
One  of  the  grounds  upon  which  the  complainants  seek  to  be  relieved 
from  the  legal  consequences  of  Winget's  membership  in  the  Quincy 
Building  and  Homestead  Association,  and  from  the  obligations  created 
by  the  notes  and  deeds  of  trust  executed  by  them  to  said  association 
is,  that  the  association  has  no  valid  legal  existence.  In  support  of 
this  contention  they  insist  that  the  act  of  1872  under  which  said  asso- 
ciation was  organized  is  unconstitutional  and  void,  because  the  entire 
scope  of  the  act,  as  is  claimed,  is  not  sufficiently  expressed  in  the  title. 
On  this  point  it  is  sufficient  to  say  that  whatever  may  be  the  fact  in 
relation  to  the  valid  legal  existence  of  said  association  as  a  corporation, 
the  complainants  are  not  in  a  position  in  which  they  can  be  permitted 
to  challenge  its  validity.  A  party  who  has  contracted  with  a  corpora- 
tion de  facto  as  such,  cannot  be  permitted,  after  having  received  the 
benefits  of  his  contract,  to  allege  any  defect  in  the  organization  of 
such  corporation,  as  affecting  its  capacity  to  enforce  such  contract,  but 
all  such  objections,  if  valid,  are  available  only  on  behalf  of  the  sover- 
eign power  of  the  State.  2  ]\[orawetz  on  Corporations,  sec.  750,  and 
authorities  cited  in  note.  ,And  this  rule  a,pp1jps__evmL_wbprp  the 
corporation  is  organized^  under  a  law  alleged  to  be  unconstitutiojnal. 
iFriedlandTY.  Pennsylvania  Central  Ins.  Co.,  94  Pa.  St.  504 ;  MeCaHhy 
V.  Lavasche,  89  111.  270 ;  Dows  v.  Naper,  91  Id.  44 ;  Morawetz  on  Cor- 
porations, sees.  759,  760. 
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JONES  V.  ASPEN  HAKDWAEE  CO. 

1895.    21  Colorado,  263.1 

Error  to  the  District  Court  of  Pitkin  County. 

The  Aspen  Hardware  Company  instituted  this  suit  in  the  court 
below  for  the  purpose  of  recovering  a  stock  of  goods  seized  by  the 
United  States  marshal  under  a  writ  of  attachment  issued  out  of  the 
circuit  court  of  the  United  States  at  the  suit  of  Joseph  A.  Thatcher, 
plaintiff,  against  one  A.  B.  Eads.  The  only  question  in  the  case  has 
reference  to  the  corporate  capacitj^  of  defendant  in  error,  it  not  hav- 
ing filed,  prior  to  the  attachment  levy,  its  certificate  of  incorpora- 
tion with  the  secretary  of  state,  as  required  by  statute.  Session  Laws 
of  1887,  p.  406.  In  the  district  court  judgment  was  entered  in  favor 
of  the  company.     The  statute  reads  as  follows : 

"  Every  corporation  .  .  .  incorporated  by  or  under  any  general  or 
special  law  of  this  state,  .  .  .  shall  pay  to  the  secretary  of  state  for 
the  use  of  the  state,  a  fee  [proportioned  to  the  amount  of  capital 
stock].  .  .  .  The  said  fee  shall  be  due  and  payable  upon  the  filing  of 
the  certificate  of  incorporation,  articles  of  association,  or  charter  of 
said  corporation,  ...  in  the  office  of  the  secretary  of  state ;  and  no 
such  corporation  .  .  .  shall  have  or  exercise  any  corporate  powers  or 
be  permitted  to  do  any  business  in  this  state  until  the  said  fee  shall 
have  been  paid ;  and  the  secretary  of  state  shall  not  file  any  certifi- 
cate of  incorporation,  articles  of  association,  charter  or  certificate  of 
the  increase  of  capital  stock,  .  .  .  until  said  fee  shall  have  been  paid 
to  him.  .  .  ." 

In  1889,  Bowles,  Eads,  and  Kettler  formed  an  organization  known 
as  the  Aspen  Hardware  Company.  They  intended  that  the  company 
should  be  legally  incorporated.  To  this  end  they  caused  to  be  exe- 
cuted articles  of  incorporation,  on  Nov.  16,  1889,  in  due  form ;  and 
immediately  filed  the  same  with  the  clerk  and  recorder  of  Pitkin 
County.  For  some  reason  not  explained  by  the  evidence,  the  articles 
were  not  filed  in  the  office  of  the  secretary  of  state  until  after  the 
levy  of  the  writ  of  attachment  hereinafter  referred  to,  and  not  until 
the  day  upon  which  this  suit  in  replevin  was  instituted,  but  whether 
before  or  after  the  commencement  of  this  action  does  not  clearly 
appear  from  the  evidence. 

After  the  articles  were  filed  with  the  county  clerk,  the  directors 
therein  named,  of  whom  Eads  was  one,  held  a  meeting,  elected  offi- 
cers, caused  capital  stock  to  be  issued,  &c.    ^ads.  thereuponj_foi_  a 
valuable  consideration,  sold  and  transferredJ;.o  thf^  np.w^ganization_ 
the  stock'  in  trade  of  a  hardware  busines§land  Bowles  from  that  time" 
conducted  thTbusiness  for  the  Aspen  Hardware  Company,  selling 
goods  and  purchasing  new  goods  in  the  corporate  name. 
1  Statement  abridged.    Part  of  opinion  omitted.  —  Ed. 
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The  business  was  thus  continued  until  July  31,  1890,  when  a  suit 
was  commenced  by  Thatcher  against  Eads,  and  the  property  in  ques- 
tion levied  upon  as  the  property  of  the  defendant  in  that  suit ;  and 
this  action  of  replevin  was  immediately  instituted  to  recover  posses- 
sion of  the  property,  or  its  value. 

A.  B.  McKinleij,  Hugh  Butler,  and  Wilson  &  Salmon,  for  plaintiff 
in  error. 

H.  W.  Clark,  and  W.  W.  Cooley,  for  defendant  in  error. 

Hayt,  C.  J.  .  .  .  The  controversy  in  this  case  is  narrowed  to  the 
single  question  of  the  capacity  of  defendant  in  error  to  take  title  to  the 
pT-ny)Prf.y  i]^  fontroversy  as  a  corporation  at  the  time  of  the  attempted^ 
transfer  bv  Eads,  it  not  having  at  that  time  filed  its  articles  of  incor-~" 
poration  with  the  secretary  of  state,  or  paid  the  fee  for  such  filing,  as 
provided  by  the  statute  of  1887.     Session  Laws  of  1887,  p.  406. 


The  language  of  the  act  is  plain  and  unambiguous.  It  reads,  "  no 
such  corporation  .  .  .  shall  have  or  exercise  any  corporate  powers. 
.  .  ."  The  taking  of  title  to  property  was  certainly  the  exercise  of  a 
corporate  power,  and  as  such  prohibited  by  the  express  terms  of  the 
statute.  This  is  not  controverted  by  counsel  for  appellee,  but  it  is 
contended  that  Eads  having  assisted  in  the  organization  of  the  cor- 
poration, and  having  sold  to  it  the  hardware  stock,  is  estopped  from 
denying  the  corporate  existence  of  the  company,  and  that  the  attach- 
ing creditor  took  the  property  subject  to  the  same  estoppel. 

The  doctrine  of  estoppel  cannot  be  successfully  invoked,  we  think, 
unless  the  corporation  has  at  least  a  de  facto  existence.  The  rule  is 
stated  as  follows  by  jSlorawetz  on  Private  Corporations,  sec.  750,  it 
having  been  first  announced  in  the  case  of  Brouwer  v.  Appleby, 
1  Sandf .  158 :  "  A  defendant  who  has  contracted  with  a  corporation 
de  facto  is  never  permitted  to  allege  any  defect  in  its  organization  as 
affecting  its  capacity  to  contract  or  sue,  but  that  all  such  objections,  if 
valid,  are  only  available  on  behalf  of  the  sovereign  power  of  the  state." 

It  is  also  well  settled  that  to  constitute  a  de  facto  corporation  there] 
must  be  either  a  charter  or  a  law  authorizing  the  creation  of  such 
corporation,  with  an  attempt  in  good  faith  to  comply  with  its  terms/ 
and  also  a  user  or  attempt  to  exercise  corporate  powers  under  it 
Duggan  v.  The  Colo.  Mort.  &  Inv.    Co.,  11  Colo.  113;  Bates  et  al.  v. 
Wilson  et  al,  14  Colo.  140. 

A  de  facto  corporation  can  never  be  recognized  in  violation  of  a 
positive  law.  This  principle,  which  seems  to  be  supported  by  all  the 
authorities,  is  thus  stated  by  Morawetz  on  Private  Corporations, 
sec.  758 :  "  If  the  formation  of  a  corporate  association  is  not  only 
prohibited  by  this  general  rule  of  the  common  law,  but  is  also  in  vio- 
lation of  some  principle  of  morality  or  public  policy,  or  a  positive 
statutory  prohibition,  the  parties  forming  such  association  will  not  be 
legally  bound  by  their  agreement  of  membership,  and  the  courts  will 
not  recognize  the  association,  either  as  among  its  members  or  against 
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third  parties."  To  recognize  the  defendant  as  a  de  facto  corporation, 
would,  as  we  have  seen,  be  in  direct  conflict  with  the  express  language 
of  the  act,  which  declares  that  without  the  payment  of  the  fee  the 
corporation  shall  have  no  corporate  power. 

One  object  of  this  statute  is  to  restrict  the  organization  of  "  wild- 
cat "  corporations,  it  being  supposed  that  the  increased  fee  required 
by  the  act  would,  in  a  measure  at  least,  prevent  the  overcapitalization 
of  companies.  The  legislature  being  of  the  opinion  that  this  purpose 
would  be  advanced  by  requiring  the  fee  to  be  paid  as  a  condition 
precedent  to  the  exercise  of  any  corporate  power,  it  is  the  duty  of 
the  courts  to  give  effect  to  this  intent  as  the  same  is  manifest  from 
the  plain  language  of  the  act. 

The  taking  of  title  to  the  property  in  controvery  being  the  exercise 
of  a  corporate  power,  and,  as  such,  forbidden  until  the  fee  for  filing 
has  been  paid,  it  follows  that  the  title  of  The  Aspen  Hardware  Com- 
pany as  a  corporation  cannot  be  upheld.  Having  failed  to  comply 
with  the  statute,  The  Aspen  Hardware  Company  at  the  time  of  the 
transfer  was  neither  a  de  jure  nor  a  de  facto  corporation,  but  simply  a 
voluntary  association  of  individuals  in  the  nature  of  a  copartnership. 

There  is  a  broad  distinction  between  those  acts  made  necessary  by 
the  statute  as  a  prerequisite  to  the  exercise  of  corporate  powers  and 
those  acts  required  of  individuals  seeking  incorporation,  but  not 
made  prerequisites  to  the  exercise  of  such  powers. 

"  In  respect  to  the  former,  any  material  omission  will  be  fatal  to  the 
existence  of  the  corporation,  and  may  be  taken  advantage  of  collat- 
erally, in  any  form  in  which  the  fact  of  incorporation  can  properly  be 
called  in  question.  In  respect  to  the  latter,  the  incorporation  is 
responsible  only  to  the  government  in  a  direct  proceeding  to  forfeit 
the  charter."  Abbott  v.  Omaha  Smelting  &  Refining  Company,  4  Neb. 
416.  The  omission  in  this  case  is  of  acts  of  the  former  class,  and 
consequently  there  was  no  corporation  in  esse  at  the  time  of  the  levy 
of  the  writ,  while  the  evidence  leaves  it  in  doubt  if  this  omission 
had  been  supplied  prior  to  the  institution  of  the  present  action. 
(  But  although  it  could  not  at  the  time  exercise  any  corporate  power, 
this  did  not  prevent  The  Aspen  Hardware  Company  from  taking  title 
to  the  property  as  a  copartnership.  In  other  words,  under  the  con- 
ceded facts,  the  company  was  not  at  the  time  a  corporation,  but  this 
will  not  preclude  it  from  maintaining  the  action  as  a  copartnership. 
The  plaintiff  sues  as  The  Aspen  Hardware  Company,  and  the  facta 
alleged  show  that  such  company  was  a  copartnership  and  not  a  corpo- 
ration. There  is  nothing  in  the  name  of  the  association  to  conflict 
with  tliis,  as  at  common  law  partners  may  carry  on  business  under 
any  name  they  choose.  They  are  bound  rather  by  their  acts  than  by 
the  style  which  they  give  to  themselves.  Cook  on  Stock  and  Stock- 
holders, sec.  233 ;   Chaffee  v.  Ludeling,  27  La.  Ann.  607. 

This  principle  has  been  applied  in  many  cases  where  parties  have 
set  up  the  defense  of  individual  nonliability  by  reason  of  having 
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directed  an  incorporation  to  be  had,  but  where  none  in  fact  was  con- 
summated. Cook  on  Stock  and  Stockholders,  sees.  233,  234 ;  Abbott 
V.  Omaha  Smelt'uKj  &  Refining  Co.,  supra ;  Empire  Mills  v.  Alston 
Grocery  Co.,  15  S.  W.  Kep.  505  (Texas). 

The  law  having  cast  this  liability  upon  the  members  of  the  associa- 
tion, we  think  they  must  be  given  the  advantages  accorded  a  copart- 
nership. So,  in  this  case,  while  we  feel  compelled  under  the  statute  to 
deny  plaintiff's  right  of  recovery  as  a  corporation,  we  think  they  may 
maintain  the  action  as  a  copartnership.  The  cause  will  accordingly 
be  reversed  and  remanded,  with  directions  to  the  district  court  to 
allow  the  parties  to  amend  their  pleadings  as  they  may  be  advised. 

Reversed. 
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Miller,  J.  The  plaintiffs  seek  to  hold  defendants  liable  for  an 
amount  deposited  in  the  Traders'  Bank,  under  which  name  it  is  alleged 
the  defendants  conducted  the  banking  business,  and  the  bank  itself  is 
included  as  a  defendant.  The  defendants  excepted  that  suing  the  bank 
along  with  the  other  defendants  was  a  misjoinder,  and  estopped  the 
plaintiffs  from  denying  the  corporate  capacity  of  the  bank ;  that  this 
estoppel  was  further  supported  by  the  fact  plaintiff  had  recognized 
the  corporate  capacity  of  the  bank  by  depositing  the  money  and  other 
dealings  with  it ;  and  the  estoppel  is  placed  by  the  exceptions  on  the 
additional  ground  that  in  a  previous  litigation  between  Mrs.  Williams, 
the  plaintiff  here,  and  Hewitt,  one  of  the  defendants,  she  had  made 
averments  inconsistent  with  her  position  in  this  case  ;  that  the  defend- 
ants are  liable  as  members  of  an  unincorporated  association.  These 
defences  of  estoppel  are  again  urged  in  the  answer  along  with  the  gen- 
eral issue,  and  the  defence  that  plaintiffs  dealt  with  a  corporation  and 
cannot  hold  the  shareholders  liable.  The  lower  court  overruled  the 
exceptions  on  the  merits,  gave  judgment  against  defendants,  and  they 
appeal. 

The  law  recognizes  a  firm  name  and  the  petition  sues  the  Traders' 
Bank,  alleging  it  to  be  an  unincorporated  association  and  the  individual 
members  of  the  association  averred  to  be  commercial  partners.  Money 
in  bank  and  other  personal  property  of  the  partnership  is  usually  held 
in  the  name  of  the  partnership,  and  the  law  authorizes  suits  against 
the  partnership  and  the  individual  members.  AVe  think  there  was  no 
misjoinder.  Code  of  Practice,  Art.  198 ;  Story  on  Partnership,  sees. 
102,  142. 

The  defendants  objected  to  the  testimony  offered  by  plaintiff  tending 
to  show  that  the  articles  of  association  relied  on  to  sustain  the  defence 
of  the  corporate  capacity  of  the  bank  were  never  published  as  required 
by  law.     The  objection  was,  the  petition  alleged  no  defects  in  the 
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organization  of  the  corporation.  In  our  view,  it  was  unnecessary  to 
make  such  allegations  or  offer  the  testimony.  It  is,  we  think,  clear 
that  sued  as  commercial  partners  it  was  for  defendants  to  maintain 
they  had  become  a  corporation,  by  complying  with  the  requisites  of 
the  law.     Hence,  the  ruling  on  the  testimony  is  of  no  consequence. 

The  legislation  authorizing  the  formation  of  banking  associations 
requires  the  organization  articles  to  be  by  notarial  act,  stating  the 
number  of  shares  into  which  the  stock  is  divided ;  the  names,  resi- 
dences, and  number  of  shares  held  by  the  shareholders  ;  the  time,  man- 
ner of  payment  of  the  shares,  with  other  particulars  ;  and  the  act  must 
be  registered  in  the  office  of  the  recorder  of  the  parish ;  the  domicile 
of  the  corporation,  and  the  act  must  be  published  in  that  parish  and 
in  New  Orleans,  and  in  Baton  Rouge.     Revised  Statutes,  sec.  279. 

It  is  conceded  that  the  act  claimed  to  invest  the  defendants  with 
corporate  capacity  contained  no  statement  of  the  number  of  shares 
held  by  defendants,  and  was  never  published  in  New  Orleans  or  Baton 
Rouge.  Mere  informalities  in  the  act  may  well  be  disregarded,  but  it 
will  not  be  disputed  it  is  to  be  presumed  that  the  omission  in  the  act 
here,  and  the  failure  to  publish  it  as  required,  are  material.  In  our 
view,  the  fact  affords  no  defence,  and  unless  there  is  some  other 
ground,  defendants  must  be  held  as  commercial  partners.  Cook  on 
Shareholders,  sees.  230,  231,  232,  233,  234,  et  seq. ;  Revised  Statutes, 
sec.  282 ;  Field  v.  Cooks,  16  An.  153 ;  Workingmen^s  Accovimodation 
Bank  v.  Converse,  29  An.  370;  Vrendenhurg  v.  Behan,  33  An.  635; 
Story  on  Partnership,  sec.  164 ;  Angell  and  Ames  on  Corporations, 
sees.  41,  591. 

It  is  claimed,  in  support  of  the  estoppel  pleaded,  that  the  tendency 
of  more  recent  authority  is  that  those  who  constitute  themselves  and 
do  business  as  a  de  facto  corporation  cannot  be  held  as  individuals. 
If  this  is  to  be  accepted,  there  is  but  limited,  if  any,  necessity  for  our 
law  providing  for  organization  of  private  corporations,  compliance  wito 
which  has  been  generally  accepted  as  essential  to  enable  individuals! 
without  incurring  personal  responsibility,  to  do  the  banking  business.\ 
It  would  be  enough  to  assume  the  name,  appoint  officers,  and  receive 
deposits  and  pay  checks.  But  if  the  argument  is  to  be  deemed  to  affirm 
that  an  attempted  organization  under  the  corporation  law  will  relieve 
individuals  from  liability  in  conducting  a  de  facto  bank,  the  answerjs, 
we  think,  that  the  organization  yjroposed  must  conform  to  the  substan- 
tial requisites  of  the  law,  or  it  will  be  abortive.  Mr.  Cook  thus  states 
the  law :  "The  creditor  may  ignore  the  asserted  corporation,  and  pro- 
ceed against  the  siipposed  stockholders,  if  the  prescribed  method  of 
incorporation  has  not  been  observed."  He  recognizes  that  mere  in- 
formalities are  inconsequential.  He  mentions  want  of  publication  as 
fatal,  and  we  think  no  less  can  be  said  of  the  absence  of  any  statement 
of  the  number  of  shares  held  by  shareholders,  the  measure  of  whose 
responsi])ility,  indicated  by  the  number  of  shares  they  hold,  is  impor- 
tant to  be  known  to  all  who  risk  their  money  on  deposit  in  chartered 
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banks.  Cook,  Ihid.^  and  our  decisions  cited.  Eevised  Statutes,  sec. 
282 ;  Angell  and  Ames  on  Corporations,  sees.  41,  591.  The  fact  then 
that  the  defendants  assumed  to  be  and  did  business  as  a  de,  facto  bank, 
even  if  that  assumption  is  deemed  conveyed  to  plaintiffs  by  the  name 
of  the  bank  and  issue  of  the  certificates,  is  manifestly  no  protection  to 
defendants  against  liability  in  their  individual  capacities. 

We  do  not  understand  that  the  testimony  as  to  the  dealings  of  the 
plaintiffs  with  the  bank  attributes  to  them  any  knowledge  at  the  time 
they  made  the  deposit  of  the  attempted  organization.  The  estoppel 
seems  to  rest  on  the  deposit  and  the  certificate  issued  by  the  institu- 
tion known  as  the  Traders'  Bank.  It  is  possible  to  conceive  of  one 
depositing  his  money  in  a  bank  with  full  knowledge  the  institution 
had  proposed  organization  as  a  corporation  under  the  laws,  had  failed, 
and  yet  was  doing  business.  If  anybody  had  that  knowledge,  in  all 
human  probability  no  such  deposit  would  ever  be  made,  certainly  not, 
unless  the  depositor  was  satisfied  of  the  personal  responsibility  of  the 
parties  engaged  in  the  business,  and  relied  on  it,  and  on  it  alone.  We 
cannot,  therefore,  find  the  basis  for  any  estoppel  based  on  any  know- 
ledge on  plaintiffs'  part  of  the  attempted  organization  or  its  failure, 
for  if  he  had  any  such  notice  he  must  be  deemed  to  have  acted  on  the 
faith  of  that  personal  liability  it  is  now  claimed  he  is  estopped  from  as-  ^^^^  ,*^^ 
serting.  If  there  was  any  estoppel  of  this  character,  the  plaintiffs  -/^  ^_,  . 
would  be  in  this  predicament;  it  is  conceded  the  bank  never  organ-  i     ^ 

ized,  and  hence  plaintiffs  have  none  of  the  remedies  given  bv  our  legis-    ^""^"^ 
lation  to  creditors  of  corporations.    Revised  Statutes,  sec.  275,  et  seq.  ;     j-^^^^ 
Act  No.  150  of  1888 ;  No.  95  of  1882.    Nor  have  they  any  recourse  on   ^    Sj^^ 
the  individual  members  of  the  unincorporated  association  if  their  the-     /^L-^jt^ 
cry  on  estoppel  prevails.     The  plaintiffs,  when  they  made  the  deposit,    ' 
acted  on  the  ordinary  faith  of  responsibility  for  that  deposit.     Their 
knowledge  that  the  institution  was  not  chartered  came  to  them  after 
the  deposit.     There  is^in  our  view,  no  basis  to  infer  anyjiotice  to      ^l,r^^^ 
plaintiffs  of  any  kind  on  which  an  estoppel  can  be  based,  unless  we  are 
to  hold  that  the  externals  usual  to  all  private  banks,  of  the  name  of  a^ 
bank_andj)residenFs  and_cashiers,  witirtKeHsiie  of  "certiBcates  of  de-' 
posit,  estop  plaintiffs  from  asserting~tlie  individual  liability  of  those" 
who  receive  deposits.       ~ 

The  courts  have  iiot  frequently  applied  the  estoppel  against  denying 
the  existence  of  the  corporation.  It  will  be  found  that  in  such  cases 
the  estoppel  has  rested  on  conduct  of  the  corporation  which  made  it 
inequitable  for  it  to  avail  of  the  estoppel,  and  it  strikes  us  if  there  is 
any  room  in  this  case  for  any  estoppel,  it  would  be  that  arising  from 
defendants  taking  plaintiff's  money  on  deposit  as  bankers  with  no 
license  to  do  that  business.  It  would  be,  in  our  view,  a  palpable  wrong 
to  plaintiffs  if  they  were  precluded  from  enforcing  against  defendants 
the  liability  announced  in  express  terras  by  our  statute  and  with  equal 
clearness  by  the  commercial  law  that  unincorporated  bankers  shall  be 
liable  to  the  full  extent  of  their  engagements.    Revised  Statutes,  sec. 


ip 


216  WILLIAMS   V.    HEWITT. 

282 ;  Story  on  Partnership,  sec.  164,  77 ;  Angell  and  Ames  on  Corpora- 
tions, sec.  41,  591.  Estoppels  in  favor  of  corporations  have  been 
placed  on  dealings  with  them  resulting  in  some  benefit  or  advantage 
obtained  from  the  corporation,  and  very  naturally,  it  has  been  held 
that  the  party  holding  such  advantage  or  benefit  could  not  dispute  the 
resulting  liability  by  denying  the  existence  of  the  corporation  when 
sued  by  it  on  his  obligation.  It  is  in  great  part  the  long  line  of  cases 
of  estoppels  against  or  for  corporations  or  asserted  corporations  all 
resting  on  some  basis  of  conduct  or  of  benefit  obtained,  or  other  cause 
forbidding  as  inequitable  the  estoppel  attempted  to  be  invoked,  from 
which  the  defendants  claim  to  derive  support  for  the  estoppel  of  con- 
duct they  plead.  These  cases,  cited  in  defendant's  brief,  have  had  our 
attention  and  are  covered,  we  think,  by  the  comment  we  make.  Thus 
in  Douglas  County  v.  Bolles,  94  U.  S.  104,  it  was  held  the  corporate 
existence  could  not  be  denied  by  its  debtors ;  the  same  principle  is 
applied  in  another  case  cited  by  defendants  of  suits  to  enforce  stock 
subscriptions.  Casey  v.  Galli,  94  U.  S.  680,  and  there  are  similar  types. 
The  case  of  Wallace  v.  Loomis,  97  U.  S.  446,  affirms  that  corporate 
capacity  assumed  to  obtain  a  standing  in  court  cannot  be  afterward 
denied.  Another  phase  of  estoppel  having  some  affinity  to  defendant's 
case,  is  that  of  a  creditor  selling  to  a  corporation  in  progress  of  forma- 
tion when  the  goods  were  sold,  and  the  organization  completed  after, 
of  all  of  which  the  creditor  was  fully  advised  when  he  sold  the  goods : 
in  the  suit  brought  by  him  against  the  individuals  of  the  corporation 
it  was  very  properly  held  he  was  estopped  by  the  explicit  communica- 
tion to  him,  arising  from  the  transaction  itself  and  the  correspondence, 
that  he  was  dealing  with  an  inchoate  corporation,  and  was  to  rely 
alone  on  its  responsibility.  Whitney  v.  Wyman,  101  U.  S.  392.  In 
these  and  similar  cases  in  which  any  dispute  of  the  corporate  existence 
has  been  deemed  precluded,  we  can  find  nothing  to  support  defend- 
ant's contention.  The  plaintiffs  have  obtained  no  benefit  or  advantage 
from  defendants,  nor  done  any  act  or  pursued  any  line  of  conduct  by 
which  defendants  have  been  prejudiced,  or  at  all  inconsistent  with 
I  plaintiffs'  suit  to  obtain  their  money  from  those  who  took  it  on  deposit. 
The  plaintiffs  put  their  money  in  defendants'  bank  under  the  usual 
I  obligation  of  those  who  received  the  money  to  return  the  deposit  when 
'  called  upon.  We  can  find  no  estoppel  arising  out  of  this  transaction 
to  defeat  the  plaintiff. 

We  have  given  the  case  in  all  its  aspects  careful  attention,  and  in 
our  view  there  was  no  defence.  If  we  have  not  noticed  all  phases  of 
the  able  discussion  of  the  defendants,  it  is  because  the  views  expressed 
dispose  of  the  case. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  affirmed  with  costs. 
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1890.     91  Alabama,  224.^  />-,o<y-     a<j      4_      A*^^ 

Action  for  goods  sold  by  plaintiffs,  in  1888,  to,  or  on  the  order  of,     -  ^ 

The  Dispatch  Publishing  Co.     The  complaint  alleged  that  said  Com-  '^    '»•«-<*-' 
pany  was  at  the  time  a  partnership,  and  that  defendant  was  one  of  the  i-^-^^e.^j^^/'* « 
partners  ;  that  the  Company  claimed  to  be  a  corporation,  but  was  never  ^    A*    *'/ 
in  fact  incorporated.     Plea,  setting  out  certain  steps  taken,  in  1885,  by 
defendant  and  other  persons  to  organize  a  corporation  by  the  above  ^cc-i^C^jt-y^ 
name  ;  also  alleging  that  the  debt  now  sued  for  was  contracted  b}'  said    /^^^». 
Compan}'  as  such  corporation,  and  'not  otherwise ;  and  that  plaintiff 
dealt  with  it  as  a  corporation,  and  not  as  a  partnership  or  association    iZiaJ     ^ 
of  individuals.     A  demurrer  to  the  plea  was  overruled,     ci-o    u,    /^  Axi>ZII,v*..jCiy 
E.  P.  Morrissett^  for  appellant.  a-c^^  A  .  2  i/  ^^ 

Tompkins  &  Troy^  contra.  / 

Clopton,  J.     A  corporation  de  facto  exists  when,  from  irregularity  ir-*^ 

or  defect  in  the  organization  or  constitution,  or  from  some  omission  to  ^2*m/(.*1«^ 
comply  with  the  conditions  precedent,  a  corporation  de  jure  is  not  ^yjji,        ^ 
created,  but  there  has  been  a  colorable  compliance  with  the  require-    ^^/^ 
ments  of  some  law  under  which  an  association  might  be  lawfully  incor-   6yCo^f\J0^-,^ 

porated  for  the  purposes  and  with  the  powers  assumed,  and  a  user  of   ,^^   

the  rights  claimed  to  be  conferred  b}'  the  law,  when  there  is  an  organi-     ,    ^ 
zation  with  color  of  law,  and  the  exercise  of  corporate  franchises  and   ^^^*^^C  ./, . 
functions.     M.  E.  Church  v.  Pickett,   19  N.  Y.  482  ;  Stout  v.  Zulick, 
48  N.  J.  Law,  599,  7  Atl.  Rep.  362. 

The  enabling  law  under  which  a  corporation  for  the  purposes  and 
objects  of  the  Dispatch  Publishing  Compan}-,  and  with  the  powers 
assumed,  might  have  been  lawfully  created  at  that  time,  is  contained 
in  sections  1803-1812  of  the  Code  of  1876,  and  the  amendatory  acts, 
which  authorize  and  provide  for  the  incorporation  of  two  or  more  per- 
sons desirous  of  forming  a  private  corporation  for  the  purpose  of  carr}'- 
ing  on  an}'  industrial  or  other  lawful  business  not  otherwise  specially 
provided  for  by  law.  Acts  1882-83,  p.  40.  The  plea  avers  that  de- 
fendant and  two  other  named  persons  filed,  September  2,  1885,  with 
the  judge  of  probate  of  Montgomery  county,  a  written  declaration^ 
signed  by  themselves,  setting  forth  substantially  the  matters  required 
b}'  the  statute,  except  the  residences  of  the  persons,  that  they  organ- 
ized by  the  election  of  three  directors,  and  commenced  and  continued 
to  do  business  in  a  corporate  capacity,  and  were  so  doing  business 
when  the  debt  sued  for  was  contracted.  If  the  averments  of  the  plea 
be  true,  the  truth  of  which  is  admitted  by  the  demurrer,  the  Dispatch 
Publishing  Company  was  an  association  having  capital  stock  divided 
into  shares,  organized  by  the  election  of  officers,  and  transacting  busi- 
ness, and  exercising  franchises,  functions,  and  powers,  after  an  at» 

^  Statement  abridged.    Arguments  omitted.  —  Ed. 
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tempted  incorporation,  as  if  it  were  a  corporation  dejure,  a  colorable 
compliance  with  the  requirements  of  an  existing  and  enabling  law,  and 
user  of  the  rights  claimed  to  be  conferred  thereby,  the  essential  ele- 
ments of  a  corporation  de  facto.  Central,  A.  &  M.  Ass'n  v.  Alabama 
G.  L.  Ins.  Co.,  70  Ala.  120. 

Appellant  seeks  by  the  action  to  hold  defendant,  who  was  a  member, 
liable  as  a  partner  for  paper  and  other  supplies  sold  to  the  Dispatch 
Publishing  Company.  Whether  the  shareholders  in  a  corporation  de 
facto  are  individually  liable  for  the  corporate  debts,  in  the  absence  of 
fraud  or  a  statute,  is  a  question  as  to  which  the  authorities  are  in  direct 
antagonism.  In  Cook,  Stocks,  §  233,  the  doctrine  asserted  is:  "A 
corporate  creditor,  seeking  to  enforce  the  payment  of  his  debt,  may 
ignore  the  existence  of  the  corporation,  and  may  proceed  against  the 
supposed  stockholders  as  partners,  by  proving  that  the  prescribed 
method  of  becoming  incorporated  was  not  complied  with  by  the  com- 
pany in  question."  The  leading  cases  supporting  this  doctrine  are 
Bigelow  V.  Gregory,  73  111.  197  ;  Abbott  v.  Smelting  Co.,  4  Neb.  416  ; 
Garnett  v.  Richardson,  35  Ark.  144 ;  Ferris  v.  Thaw,  72  Mo.  446  ; 
Ridenour  v.  Mayo,  40  Ohio  St.  9  ;  Coleman  v.  Coleman,  78  Ind.  344. 
We  have  omitted  reference  to  a  few  cases,  sometimes  cited,  for  the 
reason,  that  either  the  question  of  liability  as  partners  was  not  before 
the  court,  as  in  Blanchard  v.  Kaull,  44  Cal.  440 ;  or  the  debt  was 
contracted  before  an}'  steps  were  taken,  other  than  the  mere  filing  of  a 
certificate,  towards  organization,  as  in  Bergen  v.  Fishing  Co.,  (N.  J.) 
3  Atl.  Rep.  404 ;  or  it  was  contracted  after  the  expiration  of  the  char- 
ter bj'  its  own  limitation  without  reorganization,  as  in  Bank  v.  Landon, 
45  N.  Y.  410.  In  the  case  last  cited,  the  shareholders  entered  into  a 
special  agreement,  which  by  its  terms  created  a  partnership  as  to  third 
persons.  In  2  Mor.  Priv.  Corp.  §  748,  the  doctrine  is  stated  as  follows  : 
"If  an  association  assumes  to  enter  into  a  contract  in  a  corporate 
capacity,  and  the  part}'  dealing  with  the  association  contracts  with  it 
as  if  it  were  a  corporation,  the  individual  members  cannot  be  charged 
as  parties  to  the  contract,  either  severall}'  or  jointl}'  or  as  partners." 
The  following  cases  maintain  the  doctrine  that  the  members  of  a  cor- 
poration de  facto  cannot  be  held  liable  as  partners  for  the  corporate 
debts.  Fay  v.  Noble,  7  Cush.  188;  Bank  v.  Almy,  117  Mass.  476; 
Stout  V.  Zulick,  48  N.  J.  Law,  599,  7  Atl.  Rep.  362  ;  Bank  v.  Padgett, 
69  Ga.  164 ;  Bank  v.  Stone,  38  Mich,  779  ;  Humphreys  v.  Mooney,  6 
Colo.  282  ;  Bank  v.  Walker,  66  N.  Y.  424  ;  Coal  Co.  v.  Maxwell,  22 
Fed.  Rep.  197 ;  Whitney  v.  Wyman,  101  U.  S.  392. 

The  plea  and  demurrer  do  not  raise  the  question  of  the  liability  of 
the  supposed  stockholders,  as  partners,  where  there  has  been  no  inten- 
tion or  attempt  to  incorporate,  where  they  are  acting  as  a  body  cor- 
porate without  even  color  of  legislative  authority,  by  sheer  usurpation. 
The  plea  avers  that  the  debt  sued  for  was  contracted  by  the  Dispatch 
Publishing  Compan}',  which  is  alleged  to  have  been  a  de  facto  corpora- 
lion,  and  that  plaintiff  sold  the  goods  to,  and  contracted  with,  the  com- 
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pany  as  a  corporation,  knowing  that  it  was  doing  business  as  such. 
The  question  before  us,  and  the  only  question  we  propose  to  decide,  is 
whether,  there  being  no  fraud  alleged,  nor  statute  making  the  stock- 
holders individually  liable,  a  creditor,  who  has  dealt  with  a  de  facto 
corporation  as  a  corporation,  who  has  entered  into  contractual  relations 
with  it  in  its  corporate  name  and  capacity,  can  disregard  the  existence 
of  the  corporation,  and,  electing  to  treat  it  as  a  partnership,  enforce  the 
collection  of  his  debt  from  the  stockholders  individually  ?  The  conflict- 
ing authorities  afford  aid  in  the  solution  of  this  question,  only  so  far  as 
their  opinions  may  be  in  accord  with  settled  principles  and  sustained 
by  reason.  Though  it  is  an  undecided  question  in  this  state,  principles 
have  been  well  settled  which  materially  bear  upon  the  inquiry,  and 
mark  the  waj'  to  a  correct  conclusion. 

Corporations  may  exist  either  de  jure  or  de  facto.  If  of  the  latter 
class,  they  are  under  the  protection  of  the  same  law,  and  governed  by 
the  same  legal  principles,  as  those  of  the  former,  so  long  as  the  state 
acquiesces  in  their  existence  and  exercise  of  corporate  functions,  a' 
private  citizen,  whose  rights  are  not  invaded,  and  who  has  no  cause  of 
complaint,  has  no  right  to  inquire  coUaterallj'  into  the  legality  of  its 
existence.  This  can  onlj-  be  done  in  a  direct  proceeding  on  the  part 
of  the  state,  from  whom  is  derived  the  right  to  exist  as  a  corporation, 
and  whose  authority  is  usurped.  This  principle  was  clearly  and  em- 
phatically declared  in  Lehman  v.  Warner,  61  Ala.  455,  in  the  following 
language:  "The  corporation  must  of  necessity  be  presumed  to  be 
rightfully  in  possession  of  the  franchise,  and  rightfully  to  exercise  the 
power  which  the  legislative  grant  confers.  Individual  right  is  not  in- 
vaded, if  the  negative  is  true  in  fact,  and  there  is  usurpation.  It  is 
the  state  —  the  sovereign  —  whose  rights  are  invaded  and  whose  au- 
thority is  usurped.  The  individual  could  not  create  the  corporation, 
could  not  grant,  define,  limit  its  powers,  and  no  grant  of  these  by  the 
sovereign  can  lessen  his  rights.  There  can  consequently  be  no  cause 
of  complaint  by  the  citizen,  and  no  right  to  inquire  whether  corporate 
existence  is  rightful  de  jure.,  or  merely  colorable."  Taylor,  Corp. 
§  145  ;  4  Amer.  &  Eng.  Enc.  Law,  198.  The  creditor  cannot  proceed 
against  the  stockholders  as  partners,  without  proving  non-compliance 
with  prescribed  conditions  precedent,  thus  inquiring  collaterally,  not 
into  the  fact,  but  the  legality,  of  its  existence. 

It  is  also  an  established  rule  of  general  application,  that  a  party  who 
contracts  with  a  corporiBon.  pvprfMsitior  corporate  powers  and  perform- 
ing corporate  functions,  existing  as  a  de  facto  corporation,  in  its  cor- 
porate name  and  capacity,  will  not  be  permitted  in  a  suit  on  the  contract 
to  deny  and  disprove  the  rightfulness  of  its  existence.  4  Amer.  & 
Eng.  Enc.  Law,  198.  In  Swartwout  v.  Railroad  Co.,  24  Mich.  390, 
CooLET,  J.,  declares  the  rule  as  follows :  "  Where  there  is  thus  a  cor- 
poration de  facto,  with  no  want  of  legislative  power  to  its  due  and  legal 
existence,  when  it  is  proceeding  in  the  performance  of  corporate  func- 
tions, and  the  public  are  dealing  with  it  on  the  supposition  that  it  is 
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■what  it  professes  to  be,  and  the  questions  are  only  whether  there  has 
been  exact  regularity  and  strict  compliance  with  the  provisions  of  the 
law  relating  to  corporations,  it  is  plainly  a  dictate  alike  of  justice  and 
public  policy,  that,  in  controversies  between  the  de  facto  corporation 
and  those  who  have  entered  into  contract  relations  with  it,  as  corpo- 
rators or  otherwise,  such  questions  should  not  be  suffered  to  be  raised." 

The  general  rule  is  thus  stated  by  Brickell,  C.  J. :  "  Whoever 
contracts  with  a  corporation  in  the  use  of  corporate  powers  and  fran- 
chises, and  within  the  scope  of  such  powers,  is  estopped  from  den3'ing 
the  existence  of  the  corporation,  or  inquiring  into  the  regularity  of  the 
corporate  organization,  when  an  enforcement  of  the  contract,  or  of 
rights  arising  under  it,  is  sought."  Cahall  v.  Association,  61  Ala.  232  ; 
Central  A.  &  M.  Ass'n  v.  Alabama  G.  L.  Ins.  Co.,  70  Ala.  120  ;  Schloss 
V.  Trade  Co.,  87  Ala.  411,  6  South.  Rep.  360. 

It  is  conceded  that  the  rule  has  been  invoked  and  applied  most  fre- 
quently in  suits  against  the  stockholders  or  corporation,  or  persons 
who  have  contracted  with  it,  where  the  stockholder,  or  corporation,  or 
person,  is  seeking  to  avoid  a  liability  by  denying  the  legality  of  the 
corporate  organization.  But  why  should  it  not  be  applicable  in  other 
cases?  Wh}'  should  the  stockholder  be  estopped  in  a  suit  b}-  a  creditor 
of  an  insolvent  corporation  to  require  payment  of  his  unpaid  subscrip- 
tion, and  the  creditor  allowed  to  ignore  the  existence  of  the  corporation, 
and  proceed  against  the  stockholder  as  a  partner?  Why  should  not 
the  estoppel  be  mutual?  Taj^lor,  in  his  work  on  Corporations,  §  148, 
having  stated  tne  general  rule,  that  a  corporation,  when  sued  on  its 
contract,  and  the  person  who  contracted  with  it,  when  sued  on  his  con- 
tract, is  estopped  to  deny  its  legal  incorporation,  adds  :  '•  Furthermore, 
persons  who  have  contracted  with  a  corporation  as  such,  and  have 
acquired  claims  against  it,  are  estopped  from  denying  its  corporate 
existence  for  the  purpose  of  holding  its  shareholders  liable  as  part- 
ners." And  the  same  rule  was  applied  in  several  of  the  cases  cited 
above,  in  which  a  corporate  creditor  was  seeking  to  hold  the  stockholder 
liable  as  a  partner  for  a  corporate  debt.  The  abrogation  of  the  fore- 
going well-established  rule  is  the  logical  sequence  of  maintaining  a  suit 
by  a  creditor  of  a  de  facto  corporation,  charging  the  stockholders  as 
partners. 

Another  consideration.  Section  8,  art.  14,  of  the  constitution,  de- 
clares :  "  In  no  case  shall  any  stockholder  be  individually  liable  other- 
wise than  for  the  unpaid  stock  owned  b}'  him  or  her."  Exemption  from 
liability  other  than  for  unpaid  stock  is  the  declared  polic}^  of  the  state. 
It  cannot  be  imposed  by  legislation  or  by  the  judgment  of  a  court.  In 
view  of  the  constitutional  provision  it  is  manifest  that  the  shareholders 
of  the  Dispatch  Publishing  Company  intended,  by  the  attempt  to  incor- 
porate, to  avoid  individual  liability  for  the  debts  contracted  by  the  cor- 
poration. When  a  party  deals  and  contracts  with  a  corporation  as 
corporators,  exemption  from  individual  liability  enters  as  an  element 
of  the  contract.     It  is  true  that  the  liability  of  persons  associated  in  an 
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enterprise  or  adventure  is  not  determinable  b}'  the  name  they  may 
assume,  but  by  the  legal  consequences  of  their  acts.  A  partnership 
may  arise  as  to  third  persons^by  mere  operation  of  law,  and  contrary 
to  the  intention  of  the  parties,  but,  to  have  the  effect,  the  elements 
essential  to  constitute  a  partnership  as  to  third  persons  must  exist.  A 
corporation  de  facto  has  an  independent  status,  recognized  b}'  the  law 
as  distinct  from  that  of  its  members.  A  partnership  is  not  the  neces- 
sary legal  consequence  of  an  abortive  attempt  at  incorporation.  As 
said  in  Fay  v.  Noble,  supra :  "  Surely,  it  cannot  be,  in  the  absence  of 
all  fraudulent  intent,  that  such  a  legal  result  follows  as  to  fasten  on 
parties  involuntarily,  for  such  a  cause,  the  enlarged  liabilit}'  of  copart- 
ners, a  liability  neither  contemplated  nor  assented  to  by  them.  The 
statement  of  the  proposition  carries  with  it  a  sufficient  refutation." 

Maintenance  of  such  suit  involves  judicial  nullification  of  franchises 
and  powers  enjoj-ed  and  exercised  by  a  de  facto  corporation  as  a  dis- 
tinct entity  recognized  b}'  the  law,  acquiesced  in  by  the  state  ;  defeats ' 
the  corporate  character  of  the  contract ;  changes  the  relation  from  that 
of  stockholders  to  that  of  partners ;  substitutes  other  and  new  parties 
to  the  contract ;  effects  the  imposition  of  an  enlarged  liability,  which 
they  did  not  assume,  but  intended  to  avoid,  so  understood  by  the 
creditor  when  he  contracted  the  debt  with  the  corporation  as  such. 
The  contract  is  valid  and  binding  on  the  corporation,  which  the  cred- 
itor trusted.  No  injustice  is  done  him,  for  all  his  rights  and  remedies 
are  preserved  by  the  principle,  that  the  corporation  and  the  share- 
holder are  estopped  from  denying  its  legal  existence,  as  against  him. 
It  will  not  answer  to  say  that  he  is  not  repudiating,  but  enforcing,  the 
contract.  He  repudiates  the  party,  the  corporation,  with  which  he 
made  the  contract,  and  seeks  its  enforcement  against  parties  who  never 
entered  into  contractual  relation  with  him.  The  doctrine  that  a  cred- 
itor who  has  dealt  with  a  de  facto  corporation  in  its  corporate  capacity 
cannot  charge  the  stockholders  as  partners  with  the  corporate  debt, 
there  being  no  fraudulent  intent  alleged  and  proved,  seems  to  us  to  be 
sustained  hy  the  weight  of  authority,  maintained  by  stronger  reasoning 
consistent  with  well-settled  principles,  and  in  harmonj'  with  the  policy 
of  the  state.     Affirmed. 
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District  Court  for  the  District  of  South  Dakota. 
On  March  21,  1900,  creditors  of  the  Bank  of  Plankinton  filed  a  pe- 
tition, praying  that  the  Bank  of  Plankinton  be  adjudged  bankrupt,  as 
a  private  banking  institution,  and  a  co-partnership  consisting  of  the 
above-named  defendants.     In  their  answer  defendants  deny  generally 
the  allegations  of  the  petition,  and,  further  answering,  allege  that  the 
\    Bank  of  Plankinton  was  during  the  times  alleged  in  the  petition,  and 
^  now  is,  a  corporation  duly  organized  under  the  laws  of  the  territory  of 
Dakota  and  the  state  of  South  Dakota.     It  appears  from  the  testi- 
mony and  admission  of  the  parties  to  this  proceeding  that  on  the  27th 
day  of  November,  1885,  articles  of  incorporation,  duly  signed  and  ac- 
knowledged by  Edwin  S.  Eowley,  Fred  L.  Stevens,  Charles  A.  John- 
i    son,  Joseph  D.  McCormick,  and  William  M.  Smith,  were  duly  filed  in 
the  office  of  the  secretary  of  the  territory  of  Dakota,  wherein  it  was 
stated  that  the  business  of  the  proposed  corporation,  which  was  to  be 
called  the  Bank  of  Plankinton,  should  be  a  general  banking,  real 
estate,  and  loan  business.     Upon  the  filing  of  said  articles  there  was 
\   issued  by  the  secretary  of  the  territory  of  Dakota  a  certificate  of  cor- 
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porate  existence  to  the  parties  above  named,  wherein  it  was  certified 
that  said  parties,  their  associates  and  successors,  had  become  a  body 
vpolitic  and  corporate  under  the  corporate  name  of  Bank  of  Plankinton. 
,^^   r  .  .  It  further  appears  that  the  Bank  of  Plankinton  did  business  as  a 
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banking  corporation  from  the  time  of  its  alleged  incorporation  until 
about  Jan.  10, 1900,  when  it  closed  its  doors  and  ceased  to  do  business. 
Garland,  District  Judge.  [After  stating  the  case.]  It  is  claimed 
b}^  the  petitioners  that,  as  there  was  no  law  of  the  territory  of  Dakota 
which  authorized  the  incorporation  of  individuals  to  do  a  banking 
business,  the  defendants  in  this  proceeding,  who  are  alleged  to  have 
owned  stock  in  this  corporation,  were  simply  partners,  and  as  sucb 
were  doing  business  as  a  private  bank,  and  thus  subject  to  be  adjudi- 
cated a  bankrupt  as  a  private  bank.  It  is  contended  by  the  defend- 
ants that  whether  or  not  the  Bank  of  Plankinton  was  a  corporation 
cannot  be  inquired  into  collaterally,  and  that  the  state  of  South  Da- 
kota is  the  only  power  which  could,  by  proceedings  in  the  nature  of  a 
quo  warranto,  inquire  into  the  legal  organization  of  this  corporation. 
If  the  Bank  of  Plankinton  was  a  de  facto  corporation,  this  position 
would  be  unassailable.  But,  in  order  that  there  may  be  a  de  facto  cor- 
poration, it  must  have  been  possible  for  the  territory  of  Dakota  to  have 
chartered  a  dc  jure  corporation,  and  as  there  was  no  law  of  the  terri- 
tory of  Dakota  permitting  the  incorporation  of  banking  corporations 
at  the  time  the  Bank  of  Plankinton  received  its  certificate  of  corporate 
existence,  it  results  that  there  cannot  be  a  de  facto  corporation.     The 
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limitation  of  the  doctrine  that  the  validity  of  corporate  existence  can- 
not be  litigated  collaterally  is  that,  where  there  is  no  law  under  which 
a  corporation  might  exist,  then  the  validity  of  corporate  existence  may 
be  attacked  collaterally.  Jfeastonv.  Railroad  Co.,  16  Ind.  275;  Krutz 
V.  Toivn  Co.,  20  Kan.  397 ;  Eaton  v.  Walker,  76  Mich.  579,  43  N.  W. 
638,  6  L.  R.  A.  102 ;  1  Thomp.  Corp.  §  505.  As  is  said  in  section  502, 
1  Thomp.  Corp.  : 

"  We  must  not  get  too  far  away  from  the  primal  proposition  that  the 
legislature  alone  can  create  a  corporation,  and  that  a  collection  of  in- 
dividuals cannot  make  themselves  a  corporation  by  merely  resolving 
to  be  such,  or  calling  themselves  such.  The  three  tailors  of  Tooley 
street  did  not  make  themselves  the  people  of  England  by  passing  a 
resolution  in  which  they  styled  themselves  such.  There  must  be  some 
basis  for  the  operation  of  the  rule,  and  accordingly  we  find  a  better 
statement  of  it  in  the  proposition  that  where  a  corporation  exists  de 
facto,  and  in  fact  exercises  corporate  powers,  the  question  whether  it 
exercises  such  powers  lawfully  cannot  be  litigated  in  a  collateral  pro- 
ceeding between  private  parties,  or  between  a  private  party  and  the 
corporation.  The  question  can  only  be  litigated  between  the  corpora- 
tion and  the  state." 

Defendants  invoke  section  2892  of  the  Compiled  Laws  of  Dakota, 
which  is  in  the  following  language : 

"The  due  incorporation  of  any  company  claiming  in  good  faith  to 
be  a  corporation  under  this  chapter  and  doing  business  as  such,  or  its 
right  to  exercise  corporate  powers,  shall  not  be  inquired  into  collater- 
ally in  any  private  suit  to  which  such  de  facto  corporation  may  be  a 
party,  but  such  inquiry  may  be  had  and  action  brought  at  the  suit  of 
the  territory  in  the  manner  prescribed  in  the  Code  of  Civil  Procedure." 

This  section,  as  I  understand  it,  simply  declares  the  law  in  the  same 
manner  that  the  courts  declare  it.  It  presupposes  that  there  is  a  de 
facto  corporation,  which  cannot  exist  if  there  could  have  existed  no  de 
jure  corporation.  In  the  case  of  Oroville  &  V.  R.  Co.  v.  Supervisors 
of  Plumas  Co.,  37  Cal.  354,  it  was  held  by  the  Supreme  Court  of  Cali- 
fornia that  a  similar  provision  in  the  laws  of  that  state  did  not  go  to 
the  extent  of  precluding  private  persons  from  denying  the  existence  7  h^^  xt^v^ 
c^ejiwre  or  cZe/acto  of  the  alleged  corporation.  ^^     jLCu-^<:i£y    <J-7U^-\yu^     "^ 

As  the  claims  of  the  creditors  who  are  petitioners  in  this  action  .^      ' 
arise  from   simply  depositing  money  with  the  Bank  of  Plankinton,  ^*  Z'-'*-'*-'^^''-^^ 
there  is  no  such  relation  between  the  bank  and  the  creditors  as  would 
allow  the  principle  of  estoppel  to  be  urged.     L  therefore,  am  of  the 
opinion  that  the  parties  interested  in  the  Bank  of  Plankinton  were  co- 
partners. 

[Petition  dismissed  for  other  reasons.] 
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Long,  J.  Plaintiff,  in  the  year  1883,  was  a  dealer  in  grain  and 
produce,  residing  at  Mason,  in  this  State.  Defendants  were  the  sole 
parties  interested  in  a  business  of  buying  and  selling  grain  and  pro- 
visions for  immediate  and  future  delivery  for  themselves  and  other 
persons  on  commission  at  Detroit,  and  were  members  of  the  Board  of 
Trade  of  Detroit. 

This  action  is  brought  upon  an  account  stated  by  defendants  to 
plaintiff  in  the  sum  of  f  3562.68.  The  account  was  erroneously  made 
out  in  the  name  of  the  firm  of  Walker,  Summer  &  Co.,  with  whom 
plaintiff  had  formerly  done  business,  and  of  whom  Mr.  Walker  was  at 
that  time  a  member. 

No  question  was  made  on  the  trial  as  to  the  amount  due  the  plain- 
tiff from  Walker,  Hopkins  &  Co.,  but  the  defence  rested  on  the  single 
ground  that  Walker,  Hopkins  &  Co.  were  a  corporation,  and  not  liable 
as  individuals. 

The  plaiptifF  rlftniprl  that  Walkpr,  Hopkins  <'^.  C,n.  wprp.  ^ajlQipQration, 
on  the  ground  that  the  law  under  which  the  alleged  corporation  was 
formed  was  unconstitutional.  The  court  held  that  such  law  was  con- 
trary to  that  provision  of  the  Constitution  which  provided  that  "  no 
law  shall  embrace  more  than  one  object,  which  shall  be  expressed  in 
its  title." 

Therefore  there  was  no_sta.tute  undgI_,HJlillh-dp^'^^d/iTi^s  ^onld law- 
fully incorporate  as  a  mercantile  company,  and  their  acts  as  such  are 
wholly  void. 

Defendants'  counsel,  however,  insist  that  Walker,  Hopkins  &  Co. 
were  a  corporation  de  facto,  if  not  de  jure. 

But  there  being  no  valid  law  of  this  State  under  which  the  defend- 
ants could  legally  be  incorporated,  could  they,  even  colorably,  become 
a  corporation,  or  have  any  existence  as  a  corporation  de  facto,  or  would 
the  plaintiff  be  estopped  from  inquiry  into  their  corporate  existence 
under  sucli  circumstances  ? 

Two  things  are  necessary  to  be  shown  in  order  to  establish  a  cor- 
poration de  facto,  viz. :  — 

1.  The  existence  of  a  charter  or  some  law  under  which  a  corpora- 
tion, with  the  powers  assumed,  might  lawfully  be  created. 

2.  A  user  by  the  party  to  the  suit  of  the  rights  claimed  to  be  con- 
ferred by  such  charter  or  law.      U.  S.  Bank  v.  Stearns,  15  Wend.  314. 

If  the  law  exists,  and  the  record  exhibits  a  bona  fide  oXtera^t  to 
organize  under  it,  very  slight  evidence  of  iiser  beyond  this  is  all  that 
can  be  required.     M.  E.  Chvrch  v.  Pickett,  19  N.  Y.  487. 

In  Ueaston  v.  Cincinnati,  etc.,  R.  R.  Co.,  16  Ind.  275,  the  court 
says : — 
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'•'The  estoppel  goes  to  the  mere  (Ze /ac^o  organization ;  not  to  the 
question  of  legal  authority  to  make  an  organization.  A  de  facto  cor- 
poration, that  by  regularity  of  organization  might  be  one  dejiire,  can 
sue  and  be  sued,  and  a  person  who  contracts  with  such  corporation, 
while  it  is  acting  under  its  de  facto  organization  —  who  contracts  with 
it  as  an  organized  corporation  —  is  estopped,  in  a  suit  on  such  con- 
tract, to  deny  its  de  facto  organization  at  the  date  of  the  contract; 
but  this  does  not  extend  to  the  question  of  legal  power  to  organize. 
Hence,  if  an  organization  is  completed  where  there  is  no  law,  or  an 
unconstitutional  law,  authorizing  an  organization  as  a  corporation,  the 
doctrine  of  estoppel  does  not  apply  " 

The  same  rule  was  laid  down  by  implication  by  this  court  in  Swart- 
wont  V.  Michigan  Air  Line  R.  R.  Co.,  24  IMich.  393,  as  follows  :  — 

"Where  there  is  thus  a  corporation  de  facto,  with  no  want  of  legis- 
lative power  to  its  due  and  legal  existence  ;  where  it  is  proceeding  in 
the  performance  of  corporate  ftinctions,  and  the  public  are  dealing 
with  it  on  the  supposition  that  it  is  what  it  professes  to  be  ;  and 
the  questions  suggested  are  only  whether  there  has  been  exact  regu- 
larity and  strict  compliance  with  the  provisions  of  the  law  relating  to 
incorporation,  —  it  is  plainly  a  dictate,  alike  of  justice  and  of  public 
policy,  that  in  controversies  between  the  de  facto  corporation  and 
those  who  have  entered  into  contract  relations  with  it,  as  corporators 
or  otherwise,  such  questions  should  not  be  suffered  to  be  raised." 

And  again  it  was  said  :  — 

"  But  both  in  reason  and  on  authority  the  ruling  should  be  the 
same  where  an  attempt  has  been  made  to  organize  a  corporation 
under  a  general  law  permitting  it.  If  due  authority  existed  for 
the  organization,  and  the  question  is  one  of  regularity  merely,  Hhe 
rule  established  by  law,  as  well  as  reason,  is  that  parties  recognizing 
the  existence  of  corporations  by  dealing  with  them  have  no  right  to 
object  to  an}''  irregularity  in  their  organization.'  " 

In  the  present  case,  however,  there  was  no  law  authorizing  the  par- 
ties to  file  their  articles  of  association,  or  to  become  incorporated ; 
and  there  could,  under  such  circumstances,  be  no  corporation  de  facto. 
It  cannot,  therefore,  in  any  proper  legal  sense,  be  said  that  the  carry- 
ing on  of  the  business  in  the  corporate  name  is  evidence  of  user 
which  can  be  considered  in  aid  of  their  legal  corporate  existence. 

Counsel  for  the  defendants  contend  that  the  case  of  Mercha7its\ 
etc.,  Bank  v.  Stone,  38  Mich.  779,  is  decisive  of  this  case.  In  that  case 
the  defendants  claimed  to  be  incorporated  as  the  "Charles  Stone 
Timber  Company."  It  appeared  that  the  plaintiff  transacted  a  large 
amount  of  business  with  the  defendants,  upon  the  specific  understand- 
ing that  the  concern  was  contracting  as  a  corporation,  and  not  other- 
wise ;  and  this  court  said  :  — 

"  Now,  the  proof  that,  as  a  matter  of  fact,  the  company  carried  on 
business  as  a  corporation  in  the  name  of  *  The  Charles  Stone  Timber 
Company  '  when  the  bank  dealt  with  it,  established,  prima  facie,  that 
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it  was  a  corporation  pursuant  to  law ;  and  certainly  the  evidence  the 
bank  adduced  in  regard  to  the  operations  of  the  company,  the  attitude 
it  maintained,  and  the  character  in  which  the  two  concerns  dealt 
together,  showed  that  the  comj)any  was  a  corporation  de  facto,  and  so 
acknowledged  by  the  bank." 

In  the  present  case  the  plaintiff  offered  evidence  to  show  that  he 
never  knew,  or  had  any  information,  that  the  defendants  claimed  that 
Walker,  Hopkins  &  Co.  were  a  corporation,  but,  on  the  contrary,  that 
Mr.  Walker,  of  that  firm,  asked  him  to  continue  his  business  with  the 
firm  as  he  had  carried  it  on  formerly  with  Walker,  Summer  &  Co., 
and  that  the  firm  was  composed  of  himself,  William  Livingstone,  Jr., 
and  Mark  Hopkins,  Jr. ;  and  that  he  always  believed  and  understood 
that  Walker,  Hopkins  &  Co.  were  a  firm.  This  testimony  the  court 
below  excluded.  In  addition  to  this,  and  upon  this  point,  this  case 
differs  radically  from  the  case  of  Merchants' ,  etc.,  Bank  v.  Stone.  The 
whole  facts  show  that  the  firm  never»had  any  corporate  existence,  and 
never  was  a  corporation,  even  de  facto.  It  is  very  evident  to  us  that 
the  facts  here  presented  do  not  bring  this  case  within  the  ruling  of 
the  former  case. 

In  the  present  case,  as  in  that,  the  name  would  not  indicate  that 
the  firm  was  a  corporation.  It  gave  no  clue  to  the  nature  of  the 
company  as  being  corporated  or  unincorporated,  and  there  is  no  pre- 
tence of  proof  that  the  plaintiff  dealt  with  it  as  a  corporation,  except 
the  fact  that  defendants  were  doing  business  as  a  corporation,  and 
had  published  such  fact  in  two  of  the  Detroit  papers,  and  mailed  cir- 
culars to  their  customers  announcing  that  they  had  organized  as  a 
corporation  under  the  laws  of  the  State  of  Michigan,  and  also  that 
their  letter-heads  showed  this  fact ;  some  of  the  circulars  being  mailed 
to  the  plaintiff,  and  the  corporation  having  also  sent  by  mail  state- 
ments of  its  accounts  to  plaintiff  written  upon  such  letter-heads. 

The  plaintiff  testified  that  he  had  no  recollection  of  receiving  such 
circulars,  or  of  ever  having  seen  such  announcements  in  the  public 
press.  Plaintiff  also  testified  that  he  had  no  recollection  of  ever  hav- 
ing received  any  letter-heads  containing  the  information  that  defend- 
ants were  a  corporation ;  and  it  appears  that  when  the  account  was 
made  up  by  defendants  showing  their  indebtedness  to  plaintilf,  and 
transmitted  to  him,  it  was  upon  the  letter-head  of  Walker,  Summer  & 
Co.,  which  did  not  contain  any  showing  that  Walker,  Hopkins  &  Co. 
/Mvere  a  corporation, 

/  Plaintiff's  counsel  also  offered  to  show  by  the  testimony  of  the 
plaintiff  that  Mr.  Walker  solicited  the  plaintiff  to  do  business  with 
Walker,  Hopkins  &  Co.,  stating  to  him  that  it  was  a  partnership  com- 
posed of  Walker,  Livingstone,  and  Mark  Hopkins,  Jr.,  and  that  in  the 
faith  of  that  statement  the  plaintiff  commenced  business  with  them. 
^  This  testimony  the  court  excluded. 

Defendants'  counsel,  however,  contend  that  inasmuch  as  the  trial 
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court  found  as  a  fact  that  Walker,  Hopkins  &  Co.  were  a  corporation, 
and  that,  during  the  time  it  continued  to  do  business,  plaintiff  had 
full  knowledge  that  they  were  a  corporation,  and  not  a  copartnership, 
and  continued  to  do  business  with  them  as  a  corporation,  such  finding 
is  conclusive,  and  will  not  be  disturbed  by  this  court. 

It  would  be  true  that,  if  there  was  any  proof  to  support  the  find- 
ing, this  court  would  be  bound  by  it,  though,  upon  the  facts,  it  might 
not  be  able  to  agree  with  the  Circuit  Court  in  its  conclusions.  But  the 
fact  is  made  to  appear,  by  the  evidence  returned,  that  the  court 
excluded  the  evidence  of  the  plaintiff  that  he  did  not  know  that  they 
were  a  corporation,  and  did  not  deal  with  them  as  such,  but  was 
informed  by  Walker  that  they  were  a  partnership,  and  dealt  Avith 
them  in  the  belief  that  they  were  a  partnership ;  and  yet  the  court 
below  finds,  under  the  evidence  which  defendants  were  permitted  to 
offer,  that  plaintiff  did  deal  with  them  as  a  corporation,  and  had  full 
knowledge  that  they  were  such,  and  bases  such  finding  and  conclusion 
upon  the  fact  that  defendants  published  the  statements  in  the  public 
press,  and  mailed  circulars  and  letter-heads  to  plaintiff  which  it  is  not 
shown  that  he  ever  received.  Under  such  circumstances,  the  court 
was  in  error  in  excluding  the  testimony,  and  we  think  there  is  no 
proof  to  sustain  the  finding. 

It  is  undoubtedly  well  settled  that  a  person  who  has  entered  into 
contract  relations  with  a  de  facto  corporation  cannot,  in  an  action 
thereon,  deny  its  corporate  character,  or  set  up  any  informality  in  its 
organization,  to  defeat  the  action.  The  distinction  between  such  cases 
and  the  present  one  is  to  my  mind  clear. 

If  there  had  been  any  law  under  which  defendants  had  a  right  to 
incorporate,  and  the  offer  had  been  to  show  a  mere  abuse  or  excess  of 
its  corporate  powers,  or  had  it  appeared  that  it  was  a  de  facto  cor- 
poration, and  the  question  related  to  the  regularity  of  its  organiza- 
tion merely,  there  could  be  no  doubt  that  the  plaintiff  would  be 
estopped  from  questioning  its  corporate  existence. 

But  the  two  things  necessary  to  show  a  corporation,  even  de  facto, 
do  not  exist.  There  is  no  law  under  which  the  powers  they  assume 
might  lawfully  be  created ;  and  the  mere  fact  that  they  assumed  to 
act  as  such,  even  in  the  full  belief  that  they  were  legally  incorporated, 
would  not  constitute  them  a  corporation  de  facto. 

It  is  admitted  upon  this  record  that  an  indebtedness  was  due  to 
the  plaintiff  in  the  sum  of  $3562.68  at  the  date  of  the  trial,  July  19, 
1888,  and  plaintiff  seeks  to  hold  defendants  liable  therefor  as  part- 
ners, and  in  this  contention  we  think  he  is  right.  The  defendants 
were  not  a  corporation.  They  had  associated  together,  each  sharing 
the  profits  and  losses  of  the  business  equally,  according  to  the  money 
each  put  in  as  capital  stock,  each  holding  and  owning  one-third  part 
of  the  shares.  The  fact  that  they  took  counsel  and  acted  in  good 
faith  in  organizing  under  what  they  were  advised  was  a  valid  law 
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does  not  relieve  tliem  of  tbeir  liability.  It  is  well  settled  that  obligors 
are  bound,  not  by  the  style  which  they  give  to  themselves,  but  by  the 
consequences  which  they  incur  by  reason  of  their  acts.  They  have 
had  the  benefit  of  the  plaintiff's  means ;  they  are  indebted  to  him,  as 
is  conceded ;  but  have  sought  to  shift  individual  liability  to  a  cor- 
porate one.  There  is  no  such  corporation,  and  the  mere  fact  that  de- 
fendants assumed  to  act  as  such  does  not  relieve  them  from  personal 
liability. 

Under  the  circumstances  of  this  case,  the  defendants  must  be  held 
liable  as  partners.  The  judgment  of  the  court  below  must  be  set 
aside  and  vacated,  and  judgment  entered  here  in  favor  of  plaintiff  in 
the  sum  of  $3562.68,  with  interest  from  July  27, 1883,  being  the  date 
when  the  parties,  claiming  to  be  a  corporation,  made  an  assignment 
for  the  benefit  of  their  creditors,  together  with  costs  of  both  this  and 
the  Circuit  Court. 

Champlin  and  Campbell,  JJ  ,  concurred.  Sherwood,  C.  J.,  and 
MoKSE,  J.J  did  not  sit. 
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1889.     148  ^fassachuseUs,  249. 


Contract,  to  recover  the  price  of  goods  sold  and  delivered. 

jUx^  At  the  trial  in  the  Superior  Court,  before  Dewey,  J.,  the  only  ques- 

^U/«^     j[      tion  was  whether  the  goods  were  sold  to  a  corporation  called  the  Forbes 

1.  >^      Woolen  Mills,  or  to  the  defendant  as  doing  business  under  that  name. 

^ .  The  plaintiffs  introduced  evidence  tending  to  show  that  subsequently 

^  j>.  to  May,  1885,  they  received  an  order  for  the  goods  by  a  letter,  written 

jy^    upon  paper  with  the  printed  heading,  "Incorporated  1885.     Forbes 

sff  '  Woolen  Mills.     George  E.  Forbes,  Treasurer,"  and  signed,  *'  Forbes 

"i    O^         Woolen  Mills  by  Geo.  E.  Forbes,  Treasurer " ;  that  they  thereupon 

^  shipped  the  goods  to  the  Forbes  Woolen  Mills  and  received  in  payment 

therefor  three  promissory  notes,  together  equal  to  the  price  of  the  goods, 

signed  "Forbes  Woolen  Mills  by  Geo.  E.  Forbes,  Treasurer";  that 

when  they  sold  the  goods  and  took  the  notes,  they  understood  from 

their  correspondence  witli  the  defendant,  as  well  as  from  information 

gained  from  a  commercial  agency,  that  the  Forbes  Woolen  Mills  were 

a  corporation,  and  made  all  charges  on  their  books  against  tliem  as  a 

corporation,  and  took  the  notes  from  the  defendant  as  the  notes  of  a 

corporation  ;  and  that  after  they  sold  the  goods  and  received  the  notes 

they  became  satisfied  there  was  no  such  corporation  as  the  Forbes 

Woolen  Mills  ;  and  contenrled  that  they  were  entitled  to  recover  the 

price  of  the  goods  from  the  defendant  personally. 


\ 
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The  defendant  contended  that  the  Forbes  "Woolen  Mills  was  a  cor- 
poration, and  testified  that  he  purchased  the  goods  as  treasurer  of  the 
Forbes  Woolen  Mills,  but  admitted  that  the}-  had  not  been  paid  for 
except  b}-  the  notes,  which  themselves  had  not  been  paid  ;  that  in  May, 
1885,  for  the  purpose  of  limiting  his  personal  responsibility,  and  because 
the  tax  laws  of  New  Hampshire  were  more  favorable  to  corporations 
than  the  Massachusetts  laws,  he  went  to  Nashua,  New  Hampshire,  to 
form  a  corporation  for  the  manufacture  of  woollen  goods ;  that  he  em- 
ployed an  attorney  at  law  of  Nashua  to  incorporate  the  company  in  a 
legal  and  proper  manner,  under  tlie  laws  of  that  State,  and  subse- 
quentl^y  paid  him  for  his  services  and  disbursements  in  the  premises ; 
that  he  went  to  Nashua  again,  and  with  the  attorne}'  and  three  other 
persons,  selected  and  secured  b}'  the  attorney,  signed  and  executed  an 
agreement  of  association,  which  was  dated  Maj'  6,  1885,  and  was  duly 
recorded  in  the  office  of  the  Secretary  of  State  of  New  Hampshire  on 
May  12,  1885,  and  in  the  office  of  the  clerk  of  the  city  of  Nashua  on 
May  13,  1885,  and  recited  that  the  subscribers  associated  themselves 
for  the  purpose  of  forming  a  corporation,  to  be  called  the  Forbes 
Woolen  Mills,  the  amount  of  the  capital  stock  to  be  twenty  thousand 
dollars,  divided  into  four  hundred  shares  of  fifty  dollars  each  ;  and  that 
the  object  of  the  corporation  was  to  manufacture  and  sell  woollen  and 
other  goods,  and  the  places  of  business  were  Nashua  in  New  Hamp' 
shire,  and  East  Biookfield  in  Massachusetts. 

The  defendant  further  testified  that,  subsequentl}-  to  the  execution 
of  the  agreement  of  association,  one  or  more  meetings  were  held  by 
the  signers,  at  which  he  was  elected  president  and  treasurer  of  the  cor- 
poration, and  such  other  officers  and  directors  were  elected  as  were 
necessar}-  under  the  laws  of  New  Hampshire ;  that  the  attorney  had 
been  recommended  to  him  as  a  reputable  and  reliable  man  and  attorney, 
and  he  left  everything  in  his  hands,  and  supposed  he  did  everything 
necessary  and  proper  to  establish  the  corporation  in  a  legal  manner ; 
that  records  of  the  meetings  were  kept  b}'  the  attorney,  and  that  there 
was  a  stock-book  and  certificates  of  stock  were  issued ;  that  all  the 
stock  was  issued  to  the  defendant,  and  that  no  other  person  was  inter- 
ested in  it ;  that  fifty  per  cent  of  the  capital  stock  of  the  corporation 
was  actually  paid  in  by  him  in  cash  and  supplies ;  that  after  the  or- 
ganization of  the  corporation  he  hired,  as  treasurer  of  the  corporation, 
a  mill  in  East  Brookfield  belonging  to  his  mother,  Roxanna  Forbes, 
and  himself,  and  began  the  manufacture  of  woollen  goods  ;  that  he  pur- 
chased the  necessary  supplies,  including  those  named  in  the  plaintiffs 
account,  and  placed  them  under  the  direction  of  a  superintendent,  em- 
ployed to  supervise  the  manufacture  of  the  goods ;  that  there  was  no 
manufacturing  done  in.  Nashua,  nor  anj'  other  business  except  the 
holding  of  corporate  meetings,  and  possibl}-  the  sale  now  and  then  of 
a  bill  of  goods  in  the  ordinary  course  of  business  ;  and  that  the  prin- 
cipal place  of  business  of  the  corporation  was  in  East  Brookfield  ;  that 
he,  as  president  and  treasurer  of  the  corporation,  continued  to  mauu- 
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facture  woollen  goods  for  about  four  months,  and  sent  the  goods  to 
commission  houses  in  New  York  to  be  sold ;  and  that  at  the  end  of 
said  four  months  he  was  unable  to  continue  the  business  and  gave  it 
up,  and  no  further  business  was  done  by  him  or  b}'  the  corporation. 

The  following  sections  of  chapter  152  of  the  General  Laws  of  New 
Hampshire  of  1878,  were  introduced  in  evidence  : 

"  Sect.  1.  Any  five_oi_mQrej:)ersons  of  lawful  age  may,  by  written 
articles  of  agreement,  associate  together,  for  agricultural,  educational, 
or  charitable  purposes,  or  for  carrying  on  any  lawful  business,  except 
banking  and  the  construction  and  maintenance  of  a  railroad  ;  and  when 
such  articles  have  been  executed  and  recorded  in  the  office  of  the  clerk, 
of  the  town  in  which  the  principal  business  is  to  be  carried^ofl,  and  in 
that  of  the  Secretary  of  State,  they  shall  Ije  a  corporation,  and  such 
corporation,  its  officers  and  stockholders,  shall  have  all  the  rights  and 
powers,  and  be  subject  to  all  the  duties  and  liabilities  of  similar  cor- 
porations, their  officers  and  stockholders,  except  so  far  as  the  same  are 
limited  or  enlarged  by  this  chapter. 

"  Sect.  2.   The  object  for  which  the  corporation  is  established,  ^thfi__ 
place  in  which  its  business  is  to  be  carried  on,  and  the  amount  of  capi- 
tal stock  to  be  paid  in,  shall  be  distinctly-  set  forth  in  its  articles  of 
agreement." 

Upon  this  evidence,  the  defendant  asked  the  judge  to  rule  that  the 
plaintiffs  were  not  entitled  to  recover,  that  the  account  in  question  had 
been  paid  b}'  the  notes  of  the  Forbes  Woolen  Mills  as  a  corporation, 
and  that  there  was  no  evidence  to  authorize  the  jury  to  find  for  the 
plaintiffs. 

The  judge  declined  so  to  rule,  and  submitted  the  following  questions 
to  the  jury :  "1st.  Did  the  Forbes  Woolen  Mills  and  the  members  of 
said  alleged  corporation,  including  said  Forbes,  at  the  time  of  its  at- 
tempted organization,  intend  to  carry  on  its  business  as  a  manufactur- 
ing corporation  (other  than  holding  meetings  of  its  members  and 
officers)  in  whole  or  in  part  in  the  city  of  Nashua,  New  Hampshire? 
2d.  Was  there  an  attempt  in  good  faith  on  the  part  of  the  defendant, 
Forbes,  to  organize  the  corporation  of  the  Forbes  Woolen  Mills? 
3d.  Did  said  Forbes,  at  and  prior  to  the  time  the  goods  in  controversy' 
were  ordered,  namely,  at  all  times  after  May  12,  1885,  during  his  deal- 
ings with  the  plaintiff,  believe  that  the  organization  of  said  Forbes 
Woolen  Mills  was  a  valid  corporation?" 

The  jury  answered  the  first  two  questions  in  the  negative,  and  the 
third  in  the  affirmative. 

The  judge,  being  of  the  opinion  that,  upon  the  findings  of 'the  jury 
and  the  uncontradicted  evidence  in  the  case,  the  plaintiffs  were  entitled 
to  recover,  directed  the  jury  to  return  a  verdict  for  the  plaintiffs,  and 
reported  the  case  for  the  determination  of  this  court. 

W.  B.  JlarcUnff  &  IT.  F.  Harris.,  for  the  plaintiffs. 

B.  W.  Potter  <jc  31.  M.  Taylor,  for  the  defendant. 
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C.  Allen,  J.  The  apparent  corporation  was  not  a  corporation. 
The  statute  of  New  Hampshire  requires  five  associates,  and  the  articles 
of  agreement  must  be  recorded  in  the  town  in  which  the  principal 
business  is  to  be  carried  on,  and  the  place  in  which  the  business  is  to 
be  carried  on  must  be  distinct!}'  stated  in  the  articles ;  otherwise  there 
is  no  corporation.  The  defendant's  pretended  associates  were  asso- 
ciates onl}-  in  name  ;  he  alone  was  interested  in  the  enterprise.  The 
articles  of  agreement  were  recorded  in  Nashua,  and  stated  that  the 
business  was  to  be  carried  on  there  ;  but  it  was  not  in  fact  carried  on 
there,  and  was  not  intended  to  be.  The  defendant  took  all  the  shares 
of  the  capital  stock,  and  paid  in  to  himself  as  treasurer  onh*  fifty  per 
cent  of  the  amount  thereof.  This  is  not  a  case  where  there  has  been  a 
defective  organization  of  a  corporation  which  has  a  legal  existence 
under  a  valid  charter.  Here  there  was  no  corporation.  It  was  just 
the  same  as  if  the  defendant  had  done  nothing  at  all  in  the  way  of 
establishing  a  corporation,  but  had  conducted  his  business  under  the 
name  of  the  Forbes  Woolen  Mills,  calling  it  a  corporation.  Tlie  busi- 
ness was  his  personal  business,  which  he  transacted  under  that  name. 
Fuller  V.  Hooper,  3  Gray,  334,  341.  Bryant  v.  Eastman,  7  Cush. 
111. 

The  jury  found  that  he  did  not  in  good  faith  attempt  to  organize  the 
corporation,  but  that  he  believed  it  to  be  a  valid  corporation.  His 
belief,  in  view  of  the  facts  of  the  case,  is  immaterial.  Under  this  state 
of  things,  the  defendant  bought  goods  of  the  plaintiffs  for  his  own  sole 
benefit,  adopting  the  name  of  the  apparent  corporation,  which  had  no 
real  existence,  and  which  represented  nobod}-  but  himself.  He  cannot 
escape  responsibility  for  his  purchases  by  the  device  of  putting  such  a 
mere  name  between  himself  and  the  plaintiffs.  The  purchase  was  in 
substance  by  and  for  himself  alone.  The  plaintiffs  might  have  repudi- 
ated the  transaction,  and  maintained  replevin,  if  they  had  learned  the 
facts  in  time.  They  may  also  treat  the  transaction  as  a  sale  to  the 
defendant  personally.  Pai/  v.  Noble,  7  Cush.  188,  194.  Kelner  v. 
Baxter,  L.  R.  2  C.  P.  174,  183,  185.     2  Kent  Com.  (13th  ed.)  630. 

Since  the  notes  represented  nothing,  the  plaintiffs  were  at  liberty  to 
treat  them  as  void,  and  recover  on  the  original  contract  for  goods  sold. 
Mdledye  v.  Boston  Iron  Co.  5  Cush.  158,  171. 

Verdict  to  stand* 
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1896.     109  Michigan,  45. 

i^y^  ^^  Moore,  J.  The  complainants  James  Gow  and  John  Campbell,  are 
copartners  composing  the  firm  of  Gow  &  Campbell,  engaged  in  a  gen- 
eral lumber  business  at  North  Muskegon,  where  they  own  a  mill. 
July  30,  1890,  the  defendants,  William  W.  Collin,  Charles  H.  Parker, 
and  John  A.  Elwell,  incorporated  under  the  name  of  the  Collin  & 
Parker  Lumber  Company,  for  the  purpose  of  "the  purchase,  manufac- 
ture, and  sale  of  lumber,  shingles,  and'other  forest  products,  and  carry- 
ing on  a  general  lumbering  business,  and,  incident  thereto,  to  purchase 
and  sell  timber  lands  and  timber,"  and  to  that  end  executed  and  filed 
'i^  articles  of  association  for  the  incorporation  of  said  company.  The 
capital  stock  of  the  company  was  ^20,000,  divided  into  2000  shares,  of 
which  Collin  held  1998,  and  Parker  and  Elwell  held  one  share  each. 
The  articles  of  association,  filed  with  the  clerk  of  Muskegon  County, 
state  that  the  entire  sum  of  the  capital  stock  was  paid  in.  August  30, 
1890,  the  Collin  t&  Parker  Lumber  Company  increased  its  capital  stock 
to  $30,000.  January  24, 1891,  the  company  filed  its  annual  report  in 
the  office  of  the  clerk  of  Muskegon  County,  in  which  it  was  stated 
that  the  capital  stock  was  divided  as  follows  :  "  William  W.  Collin, 
2059  shares ;  Charles  H.  Parker,  60  shares  ;  John  A.  Elwell,  1  share." 
The  report  also  stated  that  — 

"  The  amount  of  capital  stock  is  $30,000 ;  the  amount  of  capital 
actually  paid  in  is  $21,200 ;  the  amount  invested  in  real  estate  is  none; 
the  amount  of  personal  estate  is  $47,715.87;  the  amount  of  the  debts 
of  the  corporation  is  $45,927.65 ;  the  amount  of  the  credits  of  the  cor- 
poration i?  $21,230.56." 

January  30,  1892,  the  company  filed  its  second  annual  report,  in 
which  it  was  stated  the  division  of  the  capital  stock  had  not  changed 
from  that  of  the  previous  year,  and  that  its  liabilities  and  assets  were 
as  follows:  — 

'•'  The  amount  of  capital  stock  is  $30,000 ;  the  amount  of  capital  act- 
ually paid  in  is  $21,200;  the  amount  invested  in  real  estate  is  $3000; 
the  amount  of  personal  estate  is  $54,580.84 ;  the  amount  of  the  debts 
of  the  corporation  is  $53,630.32 ;  the  amount  of  the  credits  of  the 
corporation  is  $26,509.30." 

The  com})lainants  allege  that,  relying  on  the  statements  in  the 
articles  of  association  and  in  the  annual  reports,  and  believing  that 
the  company  had  a  capital  stock  of  $20,000,  subscribed  in  good  faith 
and  paid  in,  and  that  the  company  was  doing  a  legitimate  and  profit- 
able business,  and  that  the  stock  in  trade  and  assets  of  the  company 
were  increasing,  and  never  having  any  information  to  the  contrary 
prior  to  December  20,  1892,  they,  in  the  year  1891  and  the  early  part 
of  1892,  sold  to  said  company  large  quantities  of  lumber,  for  which 
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the  company  paid  in  full ;  that  complainant  Gow,  on  or  about  May  10,  **-t^-^'i-c-4J7' . 
1891,  and  prior  to  the  time  when  complainants  made  any  sale  of  lum- 
ber to  the  company,  made  inquiries  of  Colon  C.  Billinghurst,  cashier    }i,n^   tfrz 
of  the  defendant  the  Lumberman's  National  Bank,  as  to  the  financial 
responsibility  of  said  company,  in  order  to  ascertain  whether  it  would  ^*""' 

be  safe  for  complainants  to  sell  to  the  company  on  credit,  and  were  ^^^^'  ^Co-*^ 
assured  by  Billinghurst  that  the  company  was  all  right,  and  that  it  ^  -^  ^ 
would  be  safe  for  complainants  to  sell  to  the  company  on  credit ;  that  V^  . 
August  1,  1892,  Collin,  in  behalf  of  the  company,  applied  to  complain-  <^**"**-'»^ 
ants  to  purchase  a  million  feet  of  lumber  ;  that  complainant  Gow,  <^  ^^^-^  ^ 
knowing  that  defendants  Hovey  &  McCracken  had  had  and  were  hav-  -JLw  c-c^v-J^ 
ing  deals  with  said  company,  applied  to  McCracken  for  information  as  /^.^S^t^  u^ 
to  the  financial  strength  and  credit  of  the  company,  and  was  assured  ' 

by  McCracken  that  the  company  was  all  right,  that  its  financial  re-    ^^>-'<'^*-'^    ' 
sponsibility  and  credit  were  good,  and  that  Hovey  &  McCracken  had  I„.,^A>e^A.«j-< 
sold  to  said  company  $20,000  worth  of   lumber  at  a  time,  but  that -j;-^.     v^;^^ 
McCracken  did  not  disclose  to  complainant  that  they  had  any  security 
or  guaranty  for  the  payment  of  the  same,  and  complainants  were  igno-  ^t^-r-^  /*^ 
rant  of  that  fact  until  December  20,  1892 ;  that  complainants,  rely-  ^^i^y^^^^^j^^    t. 
ing  upon  the  financial  strength  and  credit  of  said  company  as  disclosed 
by  its  articles  of  association  and  annual  reports,. as  well  as  upon  the  **"*-^fl^<A  ^ 
representations  of  McCracken,  sold  to  the  company,  August  18, 1892,  a  /l<A-fl.»,s.^t^ 
million  feet  of  lumber  for  $7276.87,  and  delivered  the  same  to  the   i^aj^^i'^ 
company  from  time  to  time,  and  took  in  payment  therefor  the  notes  of  f^/^^^/ 
the  company,  described  as  follows  :  September  10,  1892,  $3000 ;  Sep-  ^^, '  ^  • 
tember  26,  1892,  $2500;  October  11,   1892,   $1776.87, —all  payable ''*^*^''^«— >Ci 
to  the  order  of  complainants,  90  days  after  date,  respectively.  Po  Tx^ 

December  20,  1892,  the  Collin  &  Parker  Lumber  Company  executed 
and  delivered  to  the  Lumberman's  National  Bank  a  chattel  mortgage 
for  $6000,  covering  all  the  personal  property  of  the  company,  its  ac- 
counts, bills  receivable,  and  books  of  account,  which  mortgage  Avas 
recorded  the  sam'e  day  as  a  first  mortgage.  On  the  same  day,  defend- 
ant also  executed  and  delivered  a  second  mortgage  on  the  above-de- 
scribed personal  property,  books  of  account,  etc.,  to  Hovey  &  McCracken, 
for  $14,425.39.  Four  other  mortgages  on  the  same  property,  except 
the  accounts,  bills  receivable,  books  of  account,  etc.,  were  also  executed 
by  the  defendant  in  the  following  order,  for  the  amounts  specified: 
To  complainants,  Gow  &  Campbell,  for  $7276.87 ;  to  Gray  Bros.  Manu- 
facturing Co.,  for  $1302.26 ;  to  C.  S.  Bacon  &  Co.,  for  $3198.47 ;  to 
James  E.  Austin  &  Co.,  for  $531.  All  of  the  mortgages  were  executed 
subject  to  the  lien  of  the  mortgage  or  mortgages  that  preceded  them. 
December  28,  1892,  Bacon  &  Co.  and  Austin  «&  Co.  assigned  their 
mortgages  to  the  complainants. 

The  bill  of  complaint  alleges  that  Collin  &  Parker,  at  the  time  of 
the  incorporation  of  the  Collin  &  Parker  Lumber  Comjiany,  were 
pecuniarily  irresponsible,  and  that  Elwell  was  and  is  a  man  of  large 
means  and  excellent  credit;  that  he  is  the  father-in-law  of  Collin; 
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that  their  incorporation  was  simply  to  procure  a  means  of  credit  for 
Collin  and  Parker  by  lending  the  name  and  business  standing  of 
Elwell ;  that  the  statement  made  by  them  that  the  entire  capital  stock 
was  paid  in  was  false ;  that  the  company  has  never  had  any  capital 
stock  or  stock  in  trade  other  than  the  lumber  acquired  after  their 
incorporation  from  other  firms  and  corporations,  except  some  lumber 
purchased  by  Collin  from  Hovey  &  McCracken,  for  the  payment  of 
which  Elwell  had  become  personally  responsible;  that  this  lumber 
was  turned  over  to  tlie  company  by  Collin  ;  that  the  agreement  between 
Elwell  and  Hovey  &  McCracken  has  been  twice  renewed  and  is  still 
in  force ;  that  no  payment  has  been  made  to  Hovey  &  McCracken  for 
lumber  so  purchased  or  thereafter  purchased  from  them  by  said  com- 
pany or  said  Collin  or  said  Elwell,  except  from  the  proceeds  of  the 
sale  of  the  stock  acquired  by  said  company ;  that  the  annual  reports 
were  false  and  misleading,  and  were  filed  for  the  purpose  of  enabling 
the  company  to  extend  its  credit;  that  all  the  statements  made  by 
the  company  relative  to  its  business  standing  were  intentionally  and 
designedly  for  the  purpose  of  misleading,  deceiving,  and  taking  a 
fraudulent  advantage  of  those  who  should  sell  it  lumber ;  that  the 
defendants  the  Lumberman's  National  Bank  and  Hovey  &  McCracken 
were  cognizant  of  the  true  condition  and  status  of  the  company ;  that, 
by  reason  of  the  premises,  the  Collin  &  Parker  Lumber  Company 
never  existed  as  a  corporation,  and  is  not  now,  and  never  was,  a  cor- 
poration, but  now  is,  and  since  the  date  of  its  pretended  incorporation 
has  been,  a  copartnership ;  and  that  Collin,  Parker,  and  Elwell  are 
now,  and  since  July  30,  1890,  have  been,  copartners,  and  are  jointly 
and  severally  liable  as  such. 

The  bill  also  alleges  that  on  December  20,  1892,  the  bank  and 
Hovey  &  McCracken  took  possession  of  the  company's  property  by 
virtue  of  their  mortgages,  and  proceeded  to  collect  all  outstanding 
accounts ;  that  complainants  were  refused  access  to  the  books  of  the 
company,  and  claim  there  is  yet  sufficient  assets  to  discharge  the  in- 
debtedness due  to  them  ;  that  there  is  now  due  them  on  the  mortgage 
executed  to  them  by  the  company  $5500,  with  interest  on  f  ,3000,  at 
the  rate  of  8  per  cent  from  December  12,  1892 ;  that  there  is  now  due 
complainants  on  the  mortgage  given  by  the  Collin  &  Parker  Lumber 
Company  to  Bacon  &  Co.  $1900,  with  interest  as  follows:  On  $1500 
from  December  19,  1892,  and  on  $400  from  December  25,  1892 ;  that 
there  is  due  complainants  on  the  mortgage  given  by  the  company  to 
Austin  &  Co.  $5.31;  that  the  remaining  sums  secured  by  said  mort- 
gages will  become  due  as  therein  respectively  stated ;  that  no  pay- 
ments have  been  made  on  any  of  said  mortgages,  nor  has  any 
proceeding  at  law  been  had  for  the  recovery  of  the  debts,  or  any 
part  thereof,  secured  thereby. 

The  complainants  ask  that  the  pretended  incorporation  of  the  Collin 
&  Parker  LumV)er  ('ompany  be  declared  to  be  void,  and  that  tlie  stock- 
holders be  decreed  to  be  partners,  and  liable  for  the  debt  of  the  com- 
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plainants,  and  that  the  court  determine  how  much  is  due  complainants ; 
that  the  Collin  &  Parker  Lumber  Company,  William  W.  Collin,  Charles 
H.  Parker,  and  John  A.  Elwell,  may  be  decreed  to  pay  that  amount, 
with  costs ;  that  the  Lumberman's  National  Bank  and  Hovey  & 
McCracken  be  required  to  disclose  the  true  status  of  their  business 
relationship  with  the  company,  and  to  disclose  if  the  company  has 
given  them  other  security  than  the  first  and  second  mortgages  men- 
tioned before  ;  for  a  writ  of  injunction  restraining  the  bank  and  Hovey 
&  McCracken  from  disposing  of  any  of  the  property  of  the  company, 
and  that  they  apply  what  they  have  received  from  the  assets  of  the 
lumber  company'  on  their  mortgages  ;  for  the  appointment  of  a  receiver 
for  the  Collin  &  Parker  Lumber  Company,  and  the  application  on 
complainants'  mortgages  of  the  assets  of  the  company ;  for  a  personal 
decree  for  any  deficiency  against  Collin,  Parker,  and  Elwell,  and  a 
prayer  for  general  relief. 

Defendant  Elwell  demurred  to  the  bill,  and  the  demurrer  was  sus- 
tained. Complainants  failed  to  file  an  amended  bill,  and  the  court 
ordered  the  dismissal  of  the  bill  of  complaint.  The  case  is  brought 
here  for  review. 

The  complainants  seek  to  have  the  corporation  known  as  the  Collin 
&  Parker  Lumber  Company  declared  invalid  and  void,  and  its  stock- 
holders held  to  be  partners,  and  liable  for  the  indebtedness  due  the 
complainants.  Are  the  complainants  in  a  position  to  make  that  claim 
and  to  seek  that  relief  ?  The  company,  in  form,  was  duly  incorpo- 
rated, was  recognized  by  the  public  authorities,  and  filed  its  annual 
reports,  and  did  business  as  a  corporation.  The  complainants  dealt 
with  it  as  a  corporation,  and  accepted  its  mortgages,  made  as  a  cor- 
poration. In  the  case  of  American  Mirror  &  Glass-Beveling  Co.  v.  Bnck- 
ley,  107  Mich.  447,  it  was  held  that,  where  an  association  was  recognized 
by  the  public  authorities  as  a  duly  organized  corporation,  and  did  busi- 
ness and  filed  its  annual  reports  as  such,  a  creditor  who  dealt  with  it 
as  a  corporation  could  not  attack  its  corporate  existence,  and  hold  its 
stockholders  liable  as  partners.  See  Sivartwout  v.  Railroad  Co.,  24 
Mich.  389;  Merchants  &  Manufacturers^  Bank  v.  Stone,  38  Mich. 
779,  and  cases  there  cited.  The  case  at  issue  must  be  governed  in 
that  respect  by  the  above-mentioned  cases. 
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1885.     34  Minnesota,  355. 

On  April  30,  1884,  the  defendants  signed  articles  associating  them- 
selves together  for  the  purpose  of  organizing  as  a  bodj'  corporate  under 
the  name  of  "  The  Sixth  Avenue  North  Extension  and  Improve- 
ment Association."  These  articles  of  association  were  not  filed  for 
record  until  November  21,  1884.  In  the  first  week  in  May,  1884,  by- 
laws were  adopted  and  officei-s  were  elected.  On  June  16j_J[.SM4  a 
contract  in  writing,  in  the  name  of  the  association,  was  made  with 
Egan  &  Salter  for  grading  and  improving  Sixth  Avenue.  Work  was 
begun  under  this  contract,  and  continued  till  August  5,  1884,  when 
the  plaintiff  and  others,  laborers  engaged  upon  the  work,  struck  and 
refused  to  continue  work,  because  they  had  not  received  their  pay. 
Two  of  the  defendants,  the  secretars'  and  vice-president  of  the  associa- 
tion, visited  the  scene  of  work  and  succeeded  in  inducing  plaintiff  and 
his  fellow-laborers  to  return  to  work,  upon  the  promise,  as  claimed  by 
plaintiff  but  denied  by  defendants,  that  the  association  would  pay  them. 
Thereafter  the  plaintiff  continued  work  till  November  18,  1884,  and 
the  officers  of  the  association  paid  them  to  October  1,  1884. 

The  plaintiff  brought  this  action  before  a  justice  of  the  peace  for 
Hennepin  county  against  the  defendants,  as  partners,  to  recover  for 
his  work  and  services  from  October  1,  1884,  to  November  18,  1884. 
Upon  appeal  to  the  district  court,  the  action  was  tried  before  Young,  J., 
and  a  jury,  and  plaintiff  had  a  verdict.  Defendants  appeal  from  an 
order  refusing  a  new  trial. 

Rea,  Kitchel  &  Shaic,  and  Scott,  Longhrake  S  Van  Cleve,  for 
appellants. 

Thomas  Canty  and  Robert  Christensen,  for  respondent. 

Dickinson,  J.^  In  the  spring  of  1884  the  defendants  entered  into 
articles  of  association,  intending  to  acquire  a  corporate  character,  and 
probably  supposed  tliat  this  purpose  had  been  accomplished.  No 
incorporation  was,  however,  effected.  The  articles  of  association 
executed  by  the  defendants  declared  the  purpose  of  the.proposed  cor- 
poration to  be  to  secure  the  extension  of  a  certain  street  in  Minneapo- 
lis, and  to  improve  and  beautify  the  same.  Tiiey  provided  for  no 
capital  stock,  but  that  the  funds  necessary  for  the  accomplishment  of 
the  contemplated  purpose  should  be  raised  by  subscription  from  the 
members.  The  usual  officers  were  named,  and  a  board  of  five  directors 
provided  for  ;  meetings  of  the  members  were  held  ;  officers  and  a  board 
of  directors  elected ;  by-laws  adopted,  which  provided  for  the  appoint- 
ment of  an  executive  committee,  whose  duty  was  declared  to  be  to 
direct  and  superintend  the  work  and  to  employ  the  necessary  labor ; 

*  Mitchell,  J.,  did  not  hear  the  argument  and  took  no  part  in  this  case. 
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subscriptions  were  made  by  all  of  the  defendants,  excepting  Stark,  for 
the  purposes  of  the  association;  a  contract  was  made  between  the  asso- 
ciation, by  its  adopted  name,  and  certain  contractors,  (Egan  &  Salter,) 
I'or  grading  and  improving  the  street,  and  the  performance  of  the  worlc 
under  the  contract  was  entered  upon.  The  plaintiff  was  an  employe  of 
Egan  &  Salter,  and  engaged,  with  others,  in  the  work.  During  the 
progress  of  the  work,  the  employes  of  tlie  contractors,  becoming  dis- 
satisfied with  their  employers,  ceased  to  work.  Then  two  of  the 
defendants,  Mathews  and  Riebeth,  who  were  respectively-  vice-president 
and  secretary  of  the  association,  made  an  agreement  with  the  laborers, 
the  precise  nature  of  which  is  in  dispute.  The  evidence  on  the  part  of 
the  plaintiff  is  sufficient  to  support  what  must  have  been  the  conclusion 
of  the  jury,  that  the  agreement  was  that  if  the  men  would  go  on  with 
the  work,  the  association  would  pay  them ;  while  the  evidence  for  the 
defendants  tended  to  show  that  the  agreement  was  merely  to  pay 
directly  to  the  laborers  the  mone}'  which  should  be  due  to  Egan  and 
Salter  on  their  contract.  B3'  this  action  the  plaintiff  seeks  to  recover 
against  the  defendants  individuall}-  upon  this  agreement. 

The  attempt  to  become  incorporated  was  ineffectual  to  limit  the  indl_ 
vidual  liability  of  the  associates ;  and  upon  any  contract  which  they 
may  be  found  to  Uave  authorized  to  be  made,  or  which  they  may  have 
ratified,  although  in  terms  the  contract  was  made  as  the  contract  of 
the  association  or  assumed  corporation,  the  members  may  be  held  to 
an  individual  responsibiljt}'.  Hess  v.  Werts,  4  Serg.  &  R,  356  ;  Pettis 
7.  Atkins,  60  111.  454;  Bigeloxo  v.  Gregory,  73  111.  197;  Garnett  v. 
Richardson,  35  Ark.  144;  Kaisers.  Lawrence  Sav.  JBanJc,  56  Iowa, 
104;  Abbott  v.  Omaha  Smelting  Co.,  4:  Neb.  416;  Field  v.  Cooks, 
16  La.  Ann.  153  ;  Jessiip  v.  Carnegie,  44  N.  Y.  Super.  Ct.  260.  While, 
if  the  other  contracting  party  were  to  charge  the  defendants  in  their 
assumed  corporate  capacit}',  they  might  not  in  some  cases  be  heard  to 
deny  their  corporate  existence,  yet,  there  being  in  fact  no  such  exist- 
ence, the  plaintiff  may  go  behind  the  assumed  corporate  character,  and 
hold  the  real  principals  to  responsibility  for  the  acts  of  those  whom 
the}'^  maj'  have  clothed  with  authorit}'  to  act  in  behalf  of  the  associa- 
tion. JBigelow  v.  Gregory,  supra;  Kaiser  \.  Laicrence  Sav.  Bank^ 
suj>ra  ;  Jessup  v.  Carnegie,  supra  ;  Hurt  v.  Salisbury,  55  Mo.  310.  ^>-' 

We  deem  the  evidence  to  have  been  sufficient  to  sustain  a  conclusion 
on  the  part  of  the  jury  that  all  of  the  defendants,  the  members  of  the 
association,  authorized  the  prosecution  of  the  contemplated  work,  and 
knew  that  it  was  actualh'  being  carried  forward  under  the  direction  of 
the  appointed  agents  of  the  association  ;  that  the  executive  committee 
was  authorized  by  the  association  to  prosecute  the  work  as  its  ageni, 
and  for  that  purpose  to  employ  laborers;  that  the  alleged  contract 
upon  which  this  action  is  brought  was  made  by  two  members  of  the 
committee  in  behalf  of  the  association ;  and  that  the  whole  committee, 
having  knowledge  of  that  fact,  ratified  the  agreement,  making  pay- 
ments from  time  to  time  in  accordance  with  it.     Onl}*  as  to  two  of 
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these  particulars  does  the  sufficiency  of  the  evidence  seem  questionable, 
and  only  to  that  evidence  shall  we  particularly  refer. 

It  is  in  evidence  that  the  defendant  Stark  did  not  subscribe  or  pay 
anything  for  the  purpose  of  the  association,  and,  after  executing  the 
articles  of  association,  took  no  active  part  in  the  enterprise.  He,  how- 
ever, subscribed  to  the  articles  of  association,  the  declared  purpose  of 
which  was  the  prosecution  of  this  work.  He  was  present  on  the  occa- 
sion when  the  agreement  sued  on  was  made,  and,  as  the  evidence 
tends  to  show,  heard  the  agreement  then  made,  —  that  the  association 
would  pay  the  laborers,  —  although,  according  to  his  own  testimony, 
the  agreement  was  not  such  as  is  shown  on  the  part  of  the  plaintiff. 
We  think  this  sufficient  to  warrant  the  conclusion  that  Stark  was  aware 
that  the  work  was  being  carried  on  in  behalf  of  the  association  with 
which  he  had  united,  and  that  Mathews  and  Riebeth  in  his  presence 
assumed  to  make  this  contract  as  the  contract  of  the  association.  If 
the  fact  were  so,  the  mere  silence  of  Stark  might  be  deemed  to  signify 
his  acquiescence. 

It  is  not  entirely  clear  from  the  evidence  whether  the  agreement 
made  by  Mathews  and  Riebeth  was  communicated  to  all  the  other 
members  of  the  executive  committee.  The  b^'-laws  adopted  by  the 
association  declared  that  there  should  be  an  executive  committee  of 
five,  of  which  the  president,  vice-president,  and  secretary  should  be 
ex  officio  members,  and  of  which  three  members  should  constitute  a 
quorum.  But  it  is  testified  to  that  Jive  members  of  the  executive  com- 
mittee were  elected.  We  are  left  in  doubt  whether  the  association  in 
fact  named  three  or  five  of  its  members,  in  addition  to  the  ex  officio 
members,  as  its  executive  committee.  But  this  is  not  very  material. 
It  is  distinctly  testified  to  that  the  agreement  made  by  two  of  the  ex- 
officio  members  of  the  committee  was  communicated  to  three  of  the 
other  members  of  the  committee,  one  of  whom  was  the  president,  and 
that  they  assented  to  it.  It  further  appears  that  other  members  named 
as  members  of  that  committee  were  present  when  computations  were 
made  of  the  amounts  to  be  paid  to  the  laborers  ;  that  meetings  of  the 
committee  were  held,  at  which  they  took  action  relative  to  the  work 
being  carried  forward  under  the  agreement  made  b}^  Mathews  and  Rie- 
beth ;  and  that  during  a  period  of  several  weeks  the  laborers  were  paid 
by  direction  of  the  committee.  While  this  evidence  is  not  the  most 
satisfactoi'}',  it  is  still  such  as  to  justify  the  conclusion  that  the  agree- 
ment, as  testified  to  on  the  part  of  the  plaintiffs,  was  communicated  to 
the  executive  committee  as  a  whole,  and  was  ratified  and  adopted  by 
them.  Nothing  further  was  necessary  to  charge  the  defendants  with 
liabilit}-. 

The  plaintiff  asserts,  as  a  rule  of  law  applicable  to  the  case,  that, 
from  the  mere  failure  to  perfect  the  contemplated  incorporation,  the 
association,  after  proceeding  to  carry  on  the  proposed  enterprise, 
became  a  partnership,  and  the  members  copartners,  with  authority 
(implied  from  their  relations)  in  each  member  to  bind  all  of  the  associ- 
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ates  by  an}-  act  within  the  scope  of  the  business  carried  on  by  the 
association.  We  cannot  sanction  the  appUcation  to  this  case  of  the 
doctrine  of  implied  agency  as  it  is  recognized  in  ordinary  business 
copartnerships.  If  itbe^  conceded  that  the  principle  upon  which  the 
plaintiff  relies  exists  and  is  applicable  in  cases  where  the  business  con^ 
templated  and  carried  on  by  the  association,  and  the  purposes  for 
wnicn  It  is  prosecuted,  are  such  as  involve  the  essential  eTements  of  a 
partnership  undertaking,  or  where  the  articles  of  association  contain 
all  that  is  essential  to  create  a  partnership,  —  still  the  principle  is  not 
applicaBIelo  this  case,  in  which  those  conditions  do  not  exist.  So  far 
as  appears,  the  business  undertaken  and  carried  on  by  the  defendants 
was  not  of  a  partnership  character,  nor  the  purposes  such  as  to  suggest 
the  relation  of  copartners  between  those  engaged  in  it.  It  was  only 
the  grading  of  a  public  street  by  the  co-operation  of  these  several  per- 
sons,  and  that,  so  far  as  appears,  for  no  purpose  of  gain  or  profit. 
This  would  not  have  constituted  those  uniting  and  contributing  for 
such  a  purpose  copartners ;  nor  can  such  a  result  have  been  accom- 
plished by  the  further  fact  that  an  incorporation  was  contemplated,  and 
attempted  to  be  perfected,  but  failed.  We  deem  the  liability  of  the 
defendants  to  rest  upon  the  ordinary-  principles  of  contract  and  agency, 
and  not  upon  the  ground  of  an  existing  copartnership. 

The  articles  of  association  executed  by  the  defendants  were  properly 
received  in  evidence.  This  evidence  went  to  show  the  co-operation  of 
the  defendants  in  the  enterprise  in  canying  on  which  the  contract 
sued  on  was  made.  The  same  is  true  of  the  proof  of  contributions  of 
money  from  the  defendants. 

Order  affirmed. 


(b)   Where  there  have  been  no  Dealings  between  the  Parties  on  a  Corporate  Basis. 
SOCIETY  PERUN   v.   CLEVELAND. 

1885.     43  Ohio  State,  481. 

Action  by  city  of  Cleveland  to  foreclose  a  mortgage,  as  against  cer- 
tain subsequent  grantees,  mortgagees,  and  purchasers.  Perun,  a  cor- 
poration, Jan.  28, 1874,  executed  and  delivered  a  mortgage  to  the  city. 
This  mortgage  was  not  tiled  for  record  until  Oct.  21,  1879.  In  Feb- 
ruary, 1874,  certain  persons  attempted  to  organize,  under  general  laws, 
a  corporation  by  the  name  of  Society  Perun.  In  May,  1874,  Perun 
delivered  to  Society  Perun  its  deed,  purporting  to  convey  to  the  latter 
the  premises  theretofore  mortgaged  to  the  city.  Between  that  date 
and  Oct.  21,  1879,  Society  Perun,  acting  iu  its  supposed  corporate 
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capacity,  executed  and  delivered  deeds  and  mortgages,  purporting  to 
conve}'  and  incumber  parcels  of  these  mortgaged  premises  to  various 
parties,  who  are  made  defendants  in  the  present  suit.  During  the  pen- 
dency of  the  present  foreclosure  suit,  it  was  adjudged,  in  a  Quo  War- 
ranto proceeding,  instituted  by  the  Attorney  General,  that  the  persons 
who  attempted  to  incorporate  under  the  name  of  Societ}'  Perun  had 
not  been  legally-  incorporated,  and  that  their  attempted  organization  as 
a  corporation  was  wholly  void  ;  and  a  decree  of  ouster  was  rendered. 
Upon  the  trial  of  the  present  foreclosure  suit  in  the  District  Court,  the 
plaintiff  gave  in  evidence,  against  the  objection  of  the  defendants,  the 
record  of  the  Quo  Warranto  proceedings.  Defendants  offered  evidence 
tending  to  prove  an  attempt  in  good  faitli  to  incorporate  Society  Perun. 
This  evidence  was  excluded,  and  defendants  excepted.  The  District 
Court  found,  among  other  things,  that,  as  to  the  city  of  Cleveland, 
Society  Perun  was  not  a  corporation  either  in  law  or  in  fact ;  that  the 
convej'ance  to  it  b}'  Perun  was  void  as  against  the  city  ;  and  that  the 
claims  of  all  the  defendants  (except  certain  claims  for  taxes  and  im- 
provements) were  subsequent  and  inferior  to  the  lien  of  the  city.  To 
reverse  the  judgment  rendered  upon  these  findings,  error  was  brought. 

Willson  db  /Si/kora,  for  plaintiff  in  error. 

B.  H.  Beavis,  for  executors  of  Stone,  cross-petitioners  in  error. 

A.  T.  Brinsmade  and  W.  E.  Sherxcood,  for  city  of  Cleveland. 

Owen,  J.  The  defendants  below,  conceding  that  Society  Perun  had 
never  been  a  corporation  dejure.  maintain  that  the  court  below  should 
have  permitted  them  to  prove  that  such  society  was  a  de  facto  corpora- 
tion ;  that  it  attempted,  in  good  faith,  to  become  a  body  corporate  ; 
proceeded  to  act  and  transact  business  in  good  faith  under  the  sup- 
posed authority  of  incorporation,  and  that  its  acts  ouglit  not  to  have 
been  declared  to  be  wholly  void  as  against  the  city  of  Cleveland. 

The  judgment  of  ouster  was  an  adjudication  between  the  state  and 
the  societ}'  upon  the  right  of  the  latter  to  exercise  corporate  franchises. 
For  the  purposes  of  such  adjudication  it  was  competent  for  this  court 
to  consider  and  determine  what  had  been  its  status  from  its  first  at- 
tempt to  incorporate.  But  it  had  no  power  to  pass  upon  or  determine 
the  rights  of  parties  not  before  it. 

It  was  not  competent  for  this  court  to  determine  in  that  proceeding 
that  Society  Perun  had  never  been  a  corporation  de  facto,  or  that  its 
acts  and  business  transactions,  under  the  color  of  its  supposed  charter 
powers,  were  void.  The  authority  of  the  court  in  that  behalf  was  de- 
rived from  sec.  6774  (Rev.  Stats.),  which  provides:  "  When  a  defend- 
ant is  found  guilt}'  of  usurping,  intruding  into,  or  unlawfully  holding  or 
exercising  an  office,  franchise,  or  privilege,  judgment  shall  be  rendered 
that  such  defendant  be  ousted  and  altogether  excluded  therefrom,  and 
that  the  relator  recover  his  costs." 

When  the  court  had  excluded  the  society  from  its  franchises  to  be  a 
corporation,  it  exhausted  its  jurisdiction  over  the  subject-matter.  It 
bad  no  power  to  speak  concerning  whatever  rights  may  have  been 
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acquired  b}'  the  society  as  a  corporation  de  facto,  or  by  third  parties  in 
their  transactions  with  it  as  an  acting  corporation. 

It  is  conceded  by  the  city  that  parties  who  had  recognized  the  exist* 
ence  of  the  society  by  tlieir  transactions  with  it  as  a  supposed  corpora- 
tion are  estopped  to  den}'  its  corporate  existence.  But  it  is  maintained 
that  the  city,  having  engaged  in  no  transactions  with  it.  is  free  to  chal- 
lenge its  existence  as  a  corporation  de  facto  as  well  as  de  hire.  The 
argument  is  that:  "  JN'o  case  can  be  found  where  it  is  held  that  there 
is  a  corporation  de  facto  against  persons  who  have  in  no  way  recog- 
nized its  existence  as  a  corporation,"  and  that:  "  The  notion  of  a  de 
facto  corporation  is  based  on  the  doctrine  of  estoppel ;  when  estoppel 
can  not  be  invoiced  there  can  be  no  de  facto  corporation." 

The  theory  that  a  de  facto  corporation  has  no  real  existence,  that  it 
is  a  mere  phantom,  to  be  invoked  only  b}-  that  rule  of  estoppel  which 
forbids  a  part}'  who  has  dealt  with  a  pretended  corporation  to  deny  its 
corporate  existence,  has  no  foundation,  either  in  reason  or  authorit}'. 
A  de  facto  corporation  is  a  realit}'.  It  has  an  actual  and  substantial 
legal  existence.     It  is,  as  the  term  implies,  a  corporation. 

'*  It  is  a  self-evident  proposition  that  a  contract  can  not  be  made  with 
a  corporation  unless  the  corporation  be  in  existence  at  the  time.  A 
real  contract  with  an  imaginar}'  corporation  is  as  impossible,  in  the 
nature  of  things,  as  a  real  contract  with  an  imaginary  person.  It  is 
essential,  therefore,  in  order  to  establish  the  existence  of  a  contract 
with  a  corporation,  to  show  that  the  corporation  was  in  existence,  at 
least  de  facto,  at  the  time  the  contract  was  made."  Morawetz  Private 
Corporations,  sec.  137. 

It  is  bound  by  all  such  acts  as  it  might  rightfully  perform  as  a  cor- 
poration de  jure.  Where  it  has  attempted  in  good  faith  to  assume 
corporate  powers ;  where  its  proceedings  in  that  behalf  are  colorable, 
and  are  approved  by  those  officers  of  the  state  who  are  authorized  to  act 
in  that  regard  ;  where  it  has  honestly  proceeded  for  a  number  of  years,  J 
without  interference  from  the  state,  to  transact  business  as  a  corpora- 1  £  /v/^ 
tion  ;  has  been  reputed  and  dealt  with  as  a  dul}'  incorporated  body,  /Ct^>^ 

and  valuable  rights  and  interests  have  been  acquired  and  transferred  \  '^  ^ 

b}'  it,  no  substantial  reason  is  suggested  why  its  corporate  existence,  in  \    \i^h^-     '  '^ 
a  suit  involving  such  transactions,  should  be  subject  to  attack  b}'  any  j  . 

other  party  than  the  state,  and  then  only  when  it  is  called  upon  in  a  I  t^^^"-*"'^  ' 
direct  proceeding  for  that  purpose,  to  show  by  what  authority-  it  assumes  ' 
to  be  a  corporation. 

Proof  was  offered  upon  the  trial  below  to  show,  (1)  that  the  persons 
seeking  to  incorporate  first  filed  with  the  secretary  of  state  a  certificate 
whicli  full}'  complied  with  the  requirements  of  the  statutes,  and  free 
from  the  defect  which  finally  proved  fatal  to  its  existence,  but  which 
was  disapproved  by  the  attorney-general;  (2)  That  the  certificate  of 
incorporation  which  was  finally  filed  with  the  secretary  of  state  recited 
that,  "  said  association  has  been  formed  and  organized  for  the  mutual 
protection  and  relief  of  its  members,  and  for  the  payment  of  stipulated 
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suijjs  of  money  to  the  families  or  heirs  of  the  deceased  members  of  said 
association  ;  that  the  officers  of  said  association  have  been  dulj'  chosen  ; 
that  for  tlie  purpose  of  becoming  a  body  corporate  under  an  act  passed 
^y  the  general  assembl}"  of  the  state  of  Ohio,  entitled,  an  act  sup- 
^)lementary  to  an  act,  entitled  an  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed  May 
(,  1852,  passed  April  20,  1872  ;  "  (3)  That  this  certificate  was  approved 
by  the  secretary  of  state,  and  also  by  the  attorne^'-general,  as  provided 
b}'  the  statutes  (69  Ohio  L.  150)  ;  (4)  That  it  proceeded  in  good  faith 
to  transact  business  peculiar  to  cori^orations  provided  for  by  the  act 
under  which  it  attempted  to  incorporate. 

All  this  was  excluded,  and  the  decision  of  the  court  below  practically 
rested  on  the  proof  offered  by  the  cit}^,  that  Society  Perun  had  beon 
ousted  of  its  franchises,  which  was  evidently'  construed  as  determining 
that  such  society  had  from  the  first  no  corporate  existence,  either  de 
jure  or  de  facto,  and  consequently  no  capacity  to  receive  or  impart  any 
interest  in  or  title  to  real  estate  except  as  against  such  parties  as  were 
by  reason  of  their  recognition  of  or  dealings  with  it,  estopped  to  deny 
its  incorporate  existence. 

Did  the  court  err?  This  fairl}'  presents  the  controlling  and  ver}-  im- 
portant question :  Was  it  competent  to  show,  as  against  a  part}"  who 
was  not  estopped  to  den}'  its  corporate  existence,  that  Society  Perun 
was,  at  the  time  of  the  transactions  involved  in  controvers}',  a  corpora- 
tion de  facto  1^ 

In  Attorney-  General  ex  rel.  Pettee  v.  Stevens,  Saxton  (N.  J.  Eq.)  369, 
the  relator  sought  to  enjoin  the  Camden  and  Amboy  R.  R.  and  Trans- 
portation Co.  and  others  acting  under  its  authority  from  erecting  a 
bridge  over  a  navigable  stream.  The  claim  was  that  the  act  author- 
izing the  corporation  had  been  perverted  and  disregarded,  and  that 
there  was  no  legal  incorporation.  The  relators  were  in  no  manner 
estopped  to  attack  the  corporate  existence  of  the  respondent.  The 
court  held : 

"  Where  a  set  of  men  claiming  to  be  a  legally  incorporated  company 
under  an  act  of  the  legislature,  have  done  everything  necessary  to  con- 
stitute them  a  corporation,  colorably  at  least,  if  not  legally, ^and  are 
exercising  all  the  powers  and  functions  of  a  corporation ;  they  are  a 
corporation,  de  facto,  if  not  dejure;  and  this  court  will  not  interfere, 
in  an  incidental  way,  to  declare  all  their  proceedings  void,  and  treat 
them  as  a  body  having  no  rights  or  powers." 
The  chancellor,  speaking  for  the  court,  said : 

"  Here,  then,  is  a  set  of  men  claiming  to  be  a  legally  incorporated 
company  under  the  act  of  the  legislature,  exercising  all  the  powers  and 
functions  of  a  corporation.  They  are  a  corporation  de  facto,  if  not 
dejure.  Every  tiling  necessary  to  constitute  them  a  corporation  has 
been  done,  colorably  at  least,  if  not  legally ;  and  I  do  not  feel  at 
liberty,  in  this  incidental  wa}',  to  declare  all  their  proceedings  void,  and 
treat  them  as  a  body  having  no  rights  or  powers.     It  has  been  seen 
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that  the  court  will  not  do  this  where  a  corporation  properlj'  organized 

has  plainly  forfeited  its  privileges  ;  and  there  is  but  little  difference  in 

principle  between  the  two  cases.     In  both  tlie  corporation  is  actually  in 

existence,  but  whether  legalh'  and  rightfull}-  so  is  the  question.     And 

it  appears  to  me  that  if  the  court  can  take  cognizance  of  the  matter  in 

this  case,  it  must  in  all  others  wliere  it  can  be  brought  up,  not  only  •£ 

directl}',  but  incidentally."  a  H 

This  case  is  approved  and  followed  in  National  Docks  R.  Co.  v.^iy  '^  i 

Central  R.  R.  Co.,  32  N.  J.  Eq.  755,  which  held  :   "  When  a  corpora-         ,     ^  ' 
tion  exists  de  facto,  the  court  of  chancery  can  not,  at  the  instance  of  ^  w      , 
private  parties,  restrain  its  operations  upon  the  ground  that  its  organi- 
zation is  not  dejure.     In  such  case  the  proper  remedy  is  b}'  quo  v:ar- 
ranto,  or  information  in  the  nature  thereof,  instituted  b}'  the  attorne}'- 
general."     The  rule  of  estoppel  found  no  place  in  this  case. 

In  S.  &  L.  G.  R.  Co.  v.  S.  <&  C.  R.  R.  Co.,  45  Cal.  680,  it  was 
held  that:  "  If  a  corporation  de  facto  is  in  the  actual  possession  of  a 
public  highway,  under  a  grant  of  a  franchise  to  improve  and  collect 
tolls  on  tlie  same,  a  mere  trespasser  can  not  justify  his  entry  thereon 
on  the  ground  that  it  was  onij-  a  corporation  de/acto,  and  was  not  de 
jure  entitled  to  the  franchise^"        "  "" 


In  Williams  v.  Kokomo  B.  <Sb  L.  Ass'n.,  89  Ind.  339,  one  Leach 
gave  to  an  acting  corporation  his  mortgage  on  real  estate.  Subsequent 
to  the  execution  and  recording  of  it,  he  executed  another  mortgage  on 
the  same  land  to  Williamson.  In  a  proceeding  to  foreclose  the  junior 
mortgage,  Williamson  maintained  that  the  pretended  corporation  had 
no  legal  existence,  b}'  reason  of  defects  and  omissions  in  the  proceed- 
■  ings  to  incorporate,  and  that  the  senior  mortgage  was  void.  He  was  in 
no  manner  estopped,  by  dealings  with,  or  recognition  of,  the  first  mort- 
gagee to  den}-  its  corporate  existence.  The  court  held  that :  ''  A  junior 
mortgagee  can  not  defeat  a  senior  mortgage  by  showing  that  the  corpo- 
ration to  which  the  senior  mortgage  was  executed  was  defectively  or- 
ganized, if  it  be  a  corporation  de/acto."  Elliot,  J.,  said:  "Where 
persons  assume  to  incorporate  under  the  laws  of  the  state,  and  in  part 
comply  with  their  requirements,  assume  corporate  functions  and  trans- 
act business  as  a  corporation,  private  persons  can  not  collaterally 
question  the  right  of  such  an  association  to  a  corporate  existence, 
although  there  has  not  been  a  full  compliance  with  the  provisions  of 
the  statute.  Baker  v.  JVeff,  73  Ind.  68.  This  rule  is  not  limited  to 
cases  where  one  by  contract  admits  corporate  existence.,  hut  is  a  rule 
of  general  application.'''  It  is  not  eas}'  to  distinguish  the  principle  of 
this  case  from  that  of  the  case  at  bar. 

In  Pape  v.  Capitol  Bank,  20  Kan.  440,  Pape  and  wife  gave  their 
notes  to  "James  M.  Spencer  or  bearer,"  and  their  mortgage  on  real 
estate  to  secure  tliem.  Spencer  transferred  the  notes  to  the  Capital 
Bank  of  Topeka,  an  acting  corporation,  with  this  indorsement:  "  Pay 
the  bearer,  without  recourse  on  me ;  James  M.  Spencer."  The  mort- 
gage was  also  transferred  to  the  bank,  which  proceeded  by  suit  to  co^ 
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lect  the  notes  and  foreclose  the  mortgage.  Pape  and  wife  interposed 
the  defense  that  the  bank  was  not,  and  never  had  been,  a  bod}'  corpo- 
rate, b}'  reason,  among  others,  of  a  defective  organization.  The  bank 
had  assumed  corporate  functions  after  an  attempt,  in  good  faith,  to  in- 
corporate, and  for  a  number  of  years  was  in  the  actual  and  notorious 
exercise  of  corporate  franchises.  Pape  had  transacted  banking  business 
with  the  plaintiff  prior  to  the  purchase  of  the  notes  and  mortgage,  but 
such  business  was  wholl}'  unconnected  with  the  notes  and  mortgage  in 
suit.  His  wife,  however,  had  not  in  any  manner  recognized  the  exist- 
ence of  the  bank  as  a  corporate  bod}',  and  the  doctrine  of  estoppel  was 
not  invoked  to  aid  the  court  in  sustaining  a  judgment  of  foreclosure 
against  Pape  and  wife.  Brewer,  J.,  says:  "The  corporation  is  one 
de  facto  ;  and  onl}'  the  state  can  inquire,  and  that,  in  a  direct  proceed- 
ing, whether  it  be  one  dejure.  .  .  .  There  must,  in  such  cases,  be  a  law 
under  which  the  incorporation  can  be  had ;  there  must,  also,  be  an  at- 
tempt, in  good  faith,  on  the  part  of  the  corporators,  to  incorporate 
under  such  law ;  and  when,  after  this,  there  has  been  for  a  series  of 
years  an  actual,  open,  and  notorious  exercise,  unchallenged  by  the 
state,  of  the  powers  of  a  corporation,  one  who  is  sued  on  a  note  held 
b}'  such  corporation  will  not  be  permitted  to  question  the  validit}'  of  the 
incorporation  as  a  defense  to  the  action.  No  mere  matters  of  technical 
omission  in  the  incorporation,  no  acts  of  forfeiture  from  misuser  after 
the  incorporation,  are  subjects  of  inquiry  in  such  an  action.  This  is 
not  upon  the  ground  of  equitable  estop2)el  but  upon  grounds  of  public 
policy.  If  the  state,  which  alone  can  grant  the  authority  to  incorporate, 
remains  silent  during  the  open  and  notorious  assertion  and  exercise  of 
corporate  powers,  an  individual  will  not,  unless  there  be  some  powerful 
equity  on  his  side,  be  permitted  to  raise  the  inquiry." 

In  Thompson  v.  Candor,  60  111.  244,  Willetts,  in  February,  1858, 
deeded  to  "  Mercer  Collegiate  Institute,"  a  body  pretending  to  be  a 
corporation,  the  tract  of  land  in  controversy.  He  died  in  March,  1858. 
In  1868  his  heirs  quit-claimed  their  interest  in  the  land  to  Thompson, 
who  filed  a  bill  in  chancery  for  the  cancellation  of  the  deed  from  Wil- 
letts to  the  "Institute,"  alleging,  as  one  of  the  grounds  of  relief,  that 
the  named  grantee  was  not  legally  incorporated  —  had  no  capacity  to 
take  the  title,  and  that  the  deed  was  void.     The  court  held  : 

"  Where  parties  endeavor  to  organize  a  corpoi'ation  for  educational 
purposes,  under  the  general  law,  adopt  a  name,  elect  trustees,  and  or- 
ganize by  electing  a  president  and  ollicers,  and  the  trustees  had  acted 
for  years  in  managing  the  property,  had  leased  and  mortgaged  it,  and 
expended  a  large  sum  of  money  in  its  improvement,  these  acts  consti- 
tute it  a  corporate  bod}'  de  facto,  and  the  regularity  of  its  organization 
can  not  be  questioned  collaterally.  Such  irregularity  can  only  be  ques- 
tioned by  quo  warranto  or  scire  facias." 

Thornton,  J.,  says:  "In  1856  an  attempt  was  made  to  organize  a 
corporation  under  the  general  incorporation  law.  A  corporate  name 
'was  selected,  trustees  were  appointed,  and  an  organization  effected  by 
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the  election  of  a  president  and  proper  officers.  The  trustees  thus  ap« 
pointed  acted  for  j'ears  in  the  general  management  of  the  property, 
leased  and  mortgaged  it,  and  expended  a  large  amount  of  mone}'. 
Here  then  was  a  corporate  body  de  facto,  which  had  been  engaged 
in  an  undertaking  involving  important  interests.  The  regularity  of  its 
organization  can  not  be  questioned  collaterally.  Any  alleged  non- 
compliance with  the  law  can  only  be  inquired  into  by  the  writ  of  quo 
wcwranto  or  scire  facias.''^ 

There  is  no  suggestion  throughout  the  entire  case  of  the  rule  of 
estoppel  as  an  element  affecting  its  disposition. 

In  Pamr  WorksjL,  WiUett,  1  Robertson  (N.  Y.  Sup.),  131,  it  is  held 
that  formal  defects  in  proceedings  to  organize  a  corporation  are  not 
available  to  ciettjat  an  action  brought  by  a  corporation  for  trespass  in 
wrongfully  taking  property  out  of  its  possession. 

See  also,  as  illustrating  the  principle  under  discussion  :  Smith  v. 
Sheeley,  12  Wall.  361 ;  Grand  Gulf  B<mk  v.  Archer,  8  S.  &  M.  151, 
173  ;  Dunning  v.  R.  R.  Co.  2  Carter  (Ind.),  437:  Dannebroge  Miu' 
ing  Co.  v.  AUment,  26  Cal.  286  ;  Searsburgh  Turnpike  Co.  v.  Cutler, 
6  Vt.  315  ;  Mitchell  v.  Deeds,  49  111.  416  ;  Eliz.  Academy  v.  Lindsey, 
6  Ired.  476  ;  Darst  v.  Gale,  83  111.  136  ;  Rondell  v.  Fay,  32  Cal.  354  ; 
De  Witt  v.  Hastings,  40  N.  Y.  (Superior  Court)  463 ;  Rice  v.  R.  R. 
Co.,  21  111.  93  ;  Douglas  County  v.  Bolles,  94  U.  S.  104  ;  The  Banks 
V.  Poitiaux,  3  Randolph  (Va.),  136  ;  Goundie  v.  Northampton  Water 
Co.,  7  Pa.  St.  233  ;  Baker  v.  Backus,  32  111.  79  ;  Tarbell  v.  Pa(/e,  24 
111.  46;  Thornburgh  v.  R.  R.  Co.,  14  Ind.  499;  Tar  River  Nav. 
Co.  V.  Neal,  3  Hawks,  520  ;  Bear  Camp  River  Co.  v.  Woodman, 
2  Me.  404. 

In  Jones  v.  Dana,  24  Barb.  395,  it  was  held  that  if  a  company  has 
in  form  a  charter  authorizing  it  to  act  as  a  bod}'  corporate,  and  is  in 
fact  in  the  exercise  of  corporate  powers  at  the  time  of  taking  a  note 
from  an  individual,  it  is,  as  to  him  and  all  third  j^ersons,  a  corporation 
de  facto,  and  the  validit}-  of  its  corporate  existence  can  onlj-  be  tested 
hy  proceedings  on  behalf  of  the  people. 

In  the  case  at  bar,  the  certificate  which  was  last  filed  by  the  society 
embraced  a  full  statement  of  the  objects  of  incorporation  and  indicated 
what  the  nature  of  its  business  must  necessarily  be,  and  was  strongly 
suggestive  of  the  manner  in  which  it  must  necessarily  be  transacted ; 
and  while  it  is  not  our  purpose  to  call  in  question  the  action  of  this  court 
in  the  quo  warranto  proceedings,  we  have  no  hesitation  in  saying  that  if 
we  were  now  called  upon  to  determine  whether  the  corporate  life  of 
Society  Perun  should  be  taken,  the  question,  upon  the  facts  offered  in 
proof  at  the  trial  below,  would  not  be  free  from  doubt  and  difficult}'. 
It  is  very  clear  that  the  proceedings  to  incorporate  were  colorable  :  and 
BO  far  as  this  fact  is  a  test  of  the  existence  of  a  corporation  de  facto, 
it  is  most  ampl}'  established.  That  there  was  proof  of  user  is  mani- 
fest from  the  evidence  which  was  received  without  objection. 

That  the  judgment  of  ouster  did  not  and  could  not  have  a  retroactive 


246  SOCIETY   PERUN   V.   CLEVELAND. 

effect  upon  the  rights  of  the  societ}*,  and  of  parties  who  had  dealt  with 
it  during  its  de  facto  existence,  is  suggested  by  the  opinion  of  Wright,  J., 
in  G'ffv.  Fhsher,  33  Ohio  St.  115. 
.      •  The  evidence  which  was  offered  and  excluded  would,  if  credited, 

^'^^^^^^-^^^''^^^ave  shown  Society  Pcrun  capable  of  holding  and  transferrin^  the  le^l 
title  to  the  lands  in  controversy.  WaUh  v.  Barton,  24  Ohio  St.  43 ; 
Dar.^t  V.  Gale,  83  111.  136  ;  Shewalter  v.  Pirner,  55  Mo.  218  ;  JVat. 
Bank  v.  Mattheirs,  98  U.  S.  628  ;  Goundie  v.  Northampton  Water 
Co.,  7  Penn.  St.  233  ;  Barrow  v.  Nashville  Turn.  Co.,  9  Humph.  304  ; 
Kelly  V.  People's  Trans.  Co.,  3  Ore.  189 ;  Bogardua  v.  Trinity 
Church,  4  Sandf  Ch.  758. 

The  public  and  all  persons  dealing  with  this  society  were  justified  in 
assuming  that  the  certificate  filed  with  the  secretary  of  state,  and  by 
him  admitted  to  record  in  his  ofl^ce,  had  been  approved  by  him,  and 
also  bv  the  attorney-general,  as  required  by  statute  (69  Ohio  L.  150), 
and  that  it  so  far  conformed  to  all  legal  requirements  that,  as  provided 
in  section  2  of  the  act  of  incorporation  (69  Oliio  L.  83),  "  a  cop}-, 
duly  certified  by  the  secretar3-of  state,  under  the  great  seal  of  the  state 
of  Ohio,  shall  be  evidence  of  the  existence  of  such  association." 

It  would  seem  that  such  approval,  record,  and  certificate,  followed 
by  uninterrupted  and  unchallenged  user  for  nearly  six  years,  of  all  of 
wliich  proof  was  tendered,  would  constitute  a  corporation  de  facto,  if 
such  a  body  is,  under  any  circumstances,  entitled  to  legal  recognition. 

The  highest  considerations  of  public  policy  and  fair  dealing  protest 
against  treating  such  an  organization  as  a  nullitA,  and  all  of  its  trans- 
actions void. 

The  principle  of  the  above  cases  ig  to  bp  distingiiishpd  from  n.  ca^ 
.aA  •  where  a  mere  corporation  de  facto  attempts  to  assert  the  power  of  emi- 

iient  domain  by  the  appropriation  of  private  property  to  public  use^ 
It  has  been  held  tliat  the  exercise  of  tliis  right  (wliicli  is  but  a  delega- 
tion of  the  sovereign  power  of  the  state),  depends  upon  the  sufiiciency 
and  legal  validity  of  the  certificate  of  incorporation  and  public  record 
of  its  organization.  M.  li.  Co.  v.  Sallivant,  5  Ohio  St.  276  ;  Atkinson 
V.  B.  B.  Co.,  15  Ohio  St.  21. 

The  case  of  Baccoon  Bicer  Nav.  Co.  v.  Eagle,  29  Ohio  St.  238,  is 
relied  upon  by  the  defendant  in  error.  It  was  an  action  to  recover 
upon  a  stock  subscription.  A  plea  of  n^il  tiel  corjwration  was  inter- 
posed. The  plaintiff  claimed  to  be  organized  under  an  act  to  authorize 
the  incorporation  of  companies  "  for  the  purpose  of  improving  any 
stream  of  water  .  .  .  declared  navigable  by  any  law  of  the  state  of 
Ohio."  On  the  trial  the  plaintiff  offered  in  evidence  a  certificate 
by  which  it  appeared  that  the  company  was  formed  for  the  pur- 
pose of  improving,  etc..  Big  Raccoon  river.  Unfortunately  there  was 
no  navigable  stream  in  Ohio  by  that  name.  No  other  testimou}-  was 
offered.  There  was  no  proof  of  user.  There  was  no  defect  in  the 
form  of  the  proceedings  to  incorporate,  but  an  attempt  to  organize  and 
Incorporate  for  a  purpose  impossible  of  accomplishment.     T'here  was 
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neither  a  de  jure,  nor  de  facto  corporation.     Judgment  was  properly 
rendered  for  defendant. 

In  excluding  proof  of  what  was  actuall}'  done  looking  to  the  incor- 
poration of  Societ}-  Perun,  and  of  the  subsequent  acts  of  user,  which 
was  offered  in  evidence,  there  was  error,  for  which  the  judgment  in  the 
first  entitled  case  (as  well  as  that  in  the  same  plaintiff  against  Ha}-  et 
al.,  which  was  tried  with  it  and  involves  the  same  general  questions) 
are  reversed.  Numerous  other  questions  are  presented  b}-  the  volumi- 
nous records  in  these  cases,  but  as  they  all  depend  upon  the  one  cen« 
tral  and  controlling  question  discussed  above,  and  as  the  disposition 
here  made  of  the  cases  must  lead  to  a  re-trial  in  the  light  of  the  prin- 
ciples indicated  in  this  opinion,  they  are  not  separately  considered. 

Judgment  reversed. 


REPPELL. 

133  Missouri,  bib. 

This  is  an  action  in 


1895. 


ir    - —  _ 


BRADLEY  et  als.  v> 

Brace,  P.  J.     This  is  an  action  in  ejectment  in  common  form  to    *^ 
recover  the  possession  of  certain  lands  described  in  the  petition,  situate   ^>va,«^   v--*-o 
in  Kansas  City  ;  instituted  in   the   Circuit  Court  of  Jackson  County,   j^u-o 
taken  thence  by  change  of  venue,  and  tried,  in  the  Circuit  Court  of     ,  ^^/ 
Clay  County. 

The  answer  was  a  general  denial,  and  a  plea  of  the  statute  of  limita- 
tions as  to  a  part  of  the  land,  and  no  claim  as  to  the  remainder.  Issue 
was  joined  by  reply. 

On  the  trial,  at  the  close  of  the  plaintiff's  evidence,  the  court  sus- 
tained a  demurrer  to  the  evidence  as  to  the  plaintiff  T.  C.  Bradley,  and 
overruled  it  as  to  the  other  plaintiffs,  Samuel  F.  Freeman  and  the  Atlas 
Investment  Company.  The  trial  then  proceeded,  and  after  all  the  evi- 
dence was  heard,  the  issue  was  submitted  to  the  jur}-,  who  returned  a 
verdict  for  the  defendant.  Thereupon  plaintiffs  filed  motions  for  new 
trial  and  in  arrest  of  judgment.  The  motion  for  new  trial  coming  on 
to  be  heard,  was  sustained  and  the  verdict  set  aside  on  the  following 
grounds,  "  specified  of  record." 

"  9th.  Because  the  Court  erred  in  refusing  to  admit  as  evidence  a  certified 
copy  of  the  Warranty  Deed  dated  August  20,  1880,  from  the  AV^est  Kansas 
City  Land  Company  to  Charles  W.  Whitehead,  which  certified  copy  was 
offered  in  evidence  by  plaintiff. 

16th.  Because  the  Court  erred  in  refusing  to  admit  as  evidence  the  certi- 
fied copy  of  the  Quit  Claim  Deed  from  the  West  Kansas  City  Land  Company 
to  Charles  W.  Whitehead,  which  is  offered  in  evidence  by  the  plaintiff." 

From  the  order  sustaining  this  motion  and  setting  aside  the  verdict, 
the  defendant  appeals. 

(1).   By  a  Special  Act  of  the  Legislature  approved  March  14,  1859 
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(Sess.  Acts,  1855,  p.  292),  The  West  Kansas  Cit}'  Land  Company 
was  incorporated  with  power  "to  make  contracts,  sue  and  be  sued," 
and  to  "  purchase  and  hold  any  quantity  of  land  in  Kaw  township  in 
Jackson  County,  Missouri,  not  exceeding  one  thousand  acres ;  to  lay 
the  same  off  into  parks,  squares,  and  lots,  improve,  sell  or  conve}'  the 
same  by  deed  ;  to  re-purchase  and  re-convey  an}'  portion  of  the  same, 
when  necessary  in  transacting  the  legitimate  business  of  said  com- 
pan}' ;  and  purchase  and  hold  any  personal  property-  necessary'  for  the 
purposes  above  indicated."  Nothing  was  said  in  the  act  either  directly 
or  indirectly  as  to  the  duration  of  the  company's  corporate  existence. 
By  the  general  law  in  force  at  the  time  this  compan}'  was  thus  incor- 
porated  it  was  provided  tliat  "  Ever}-  corporation,  as  such,  has  power, 
to  have  succession  by  its  corporate  name  for  the  period  Umited  in  its 
charter  and  when  no  period  is  limited^  fojM^wentyj^ears^'*  R,  S.  1855, 
Vol.  1,  p.  369,"  l^ec.  1.  "And  thaT  upon  the  dissolution  of  any  cor- 
poration, the  president  and  directors  or  managers  of  the  affairs  of  the 
corporation  at  the  same  time  of  the  dissolution  shall  be  trustees  of 
such  corporation  with  full  power  to  settle  its  affairs."  R.  S.  1855, 
Vol.  1,  p.  375,  Cap.  34,  Sec.  24.  The  corporation  thus  chartered  was 
an  ordinary  business  corporation  whose  corporate  existence  by  virtue 
of  these  statutory  provisions  expired  on  the  14th  of  March,  1879, 
State  ex  rel.  vs.  Payne,  29  Mo.  468,  and  the  two  deeds  rejected.'by  the 
court  upon  the  trial  vvere  executed  after  that  date  in  the  name  and 
under  tlio  corporate  seal  of  the  company  "by  William  McCoy,  Presi- 
dent." "Attest:  Edw.  A.  Allen,  Secretary."  The  defendant  objected 
to  the  introduction  of  these  deeds  offered  in  evidence  by  the  plaintiffs  as 
constituting  a  part  of  their  chain  of  title,  and  in  support  of  his  objec- 
tions read  in  evidence  the  Act  of  the  Legislature  aforesaid  incorporat- 
ing said  corapan}-,  and  it  was  admitted  that  said  compau}'  in  whose 
behalf  said  deeds  had  been  so  executed,  was  the  same  company-  by 
said  act,  incorporated,  and  that  it  was  never  thereafter  re-incorporated. 
The  defendant's  claim  of  title  was  by  adverse  possession,  and  tliere  is 
not  in  the  case  anj"  question  of  estoppel  to  den}'  the  existence  oTlthe^ 
corporation  by  reason  of  the  relation  sustained  by  the  defendant  to  the 
land  compan}',  or  of  any  dealings  by  him  directly  or  indirectly  with  it, 
or  a"y  poygnn  rn^por^tpd  with,  or  repre«p"t'no;  \t  "Why  then  should 
the  defendant  be  precluded  from  showing,  bj-  the  law  that  gave  that 
company  its  corporate  existence,  that,  at  the  time  these  deeds  were 
made,  it  was  dead,  incapable  of  executing  a  legal  conveyance  of  the 
real  estate  in  question,  and  that  said  deeds  were  therefore  void,  and  no 
evidence  of  title?  The  answer  returned  by  the  counsel  for  plamtiffs  to 
this  question  is,  "  That  it  is  the  settled  law  of  this  State  that  a  con- 
veyance to,  or  by  a  corporation  de  facto  can  be  assailed  on  the  ground 
of  lack  of  corporate  existence  o)ily  by  the  State.'^ 

This  answer  does  not  meet  the  question,  unless  it  be  assumed  that  a 
corporation  whose  corporate  existence  has  expired  b}'  the  terms  of  the 
law  which  created  it,  still  exists  as  a  de  facto  corporation  as  to  all  per- 
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sons  except  the  State,  an  assumption  that  we  think  is  not  sustained  by 

the  authorities  cited,  and  is  not  "  the  settled  law  in  this  State."     On    .LuJi     '^^ 

the  contrary,    in  this   State,  as  elsewhere  unless  otherwise  provided  y- 

b}'  statute,  the  law  is,  that  where  the  term  of  the  existence  of  a  cm'z-    i^  f*^"*^ 

poration  is  fixed  b}'  its  charter  or  the  general  law^  upon  th^  p^piratinn 

of  that  term,  the  corporation  becomes  ipso  facto  dissolved  ;  it  can  no 

longer  act  in  a  corporate  capacity,  and  its  title  to  propertj-  ceases.     2 

Beach  on  Private  Cor.  Sec.  780;  2  Morawetz,  Sec.  1031.     In  such  an 

event  in  this  State  the  title  to  its  property  is  b}'  statute  devolved  upon 

trustees  for  the  settlement  of  its  affairs  and  the  distribution  of  its 

assets.     R.  S.  1855  supra,  R.  S.  1889,  Sec.  2513  ;  and  thereafter  it  has 

no  power  to  make  a  legal  contract  or  convey  property  in  its  corporate 

name  and  capacitj'.     It  ceases  to  be  a  corporation,  dejure  et  de  facto, 

for  the  reason  that  there  is  no  law  in  force  authorizing  its  existence, 

and  no  law  by  virtue  of  which  it  might  exist,  and  no  person   unless 

estopped  by  his  own  action,  ought  to  be,  or  can  be  precluded  from 

showing  this  fact,  apparent  on  the  face  of  the  law  itself,  without  the 

necessity  of  an}'  judicial  investigation  ;  in  an  issue  involving  his  own 

personal  rights  and  interests. 

An  examination  of  the  authorities  cited  bj'  counsel  for  respondents, 
and  of  all  the  other  cases  touching  this  question,  will  show  that  it  has 
never  been  otherwise  ruled  in  this  State,  nor  elsewhere  so  far  as  we 
have  been  able  to  discover. 

The  first  case  cited  b}'  counsel  for  respondent  Mclndoe  vs.  St.  Louis, 
10  Mo.  576,  docs  not  touch  the  question,  side,  edge,  or  bottom 

The  cases  of  Chambecs  v.  St.  Louis,  29  Mo.  543  ;  Land  v.  Coffman, 
50  Mo.  243  ;  Shewalter  v.  Pirner,  55  Mo.  218  ;  and  Conn.  Mutual  Life 
Ins.  Co.  vs.  Smith,  117  Mo.  26  ;  go  no  farther  in  the  direction  of  our 
present  inquiry  than  to  hold  that  where  an  existing  corporation  has 
power  to  acquire,  hold  and  dispose  of  land  the  question  whether  such 
corporation  has  transcended  the  limits  of  such  power  in  respect  thereto 
can  only  be  raised  and  determined  in  a  direct  proceeding  by  the  State 
against  the  corporation.  But  this  falls  far  short  of  the  question  here  ; 
which  goes  to  the  fact  of  the  existence  of  the  corporation,  conceded  in 
these  cases. 

It  is  also  well  settled  law  that  one  who  has  contracted  with  an 
organization  as  a  corporation,  in  its  corporate  name,  is  estopped 
from  denying  the  existence  of  such  corporation  at  the  time  of  making 
the  contract,  or  of  alleging  anj-  defect  in  its  organization  affecting  its 
capacity  to  contract  or  sue  as  a  corporation  upon  such  contract. 
4  Thomp.  Corp.  5275  ;  4  Am.  &  Kng.  Encycl.  of  law,  p.  198  and  cases 
cited  note  1,  p.  199  ;  2  Morawetz  Priv.  Corp.  Sec.  750,  753  ;  Beach 
on  Corp.,  Sec.  13.  And  so  it  has  been  ruled  in  this  state  in  many 
cases,  including  those  next  cited  in  the  brief  of  counsel  for  respond- 
ent. Oliio  &  M.  R.  R.  Co.  vs.  McPherson,  35  Mo.  13;  Farmers  & 
Merchants  Ins.  Co.  v.  Needles,  52  Mo.  18  ;  Citj-  of  St.  Louis  v.  Shield, 
62  Mo.  247 ;  Stoutimore  vs.  Clark,  70  Mo.  471  ;  Studebaker  Bros,  v. 
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Montgomery,  74  Mo.  101  ;  St.  Louis  Gas  Light  Co.  v.  City  of  St.  Louis, 
84  Mo.  302,  afHrniing  11  Mo.  App.  55  ;  Broadwell  v.  Menitt,  87  Mo. 
95 ;  Grand}'  Mining  Co.  vs.  Ricliards,  95  Mo.  106,  Of  course  such 
estoppel  extends  as  well  to  the  privies  of;  as  to  the  parties  to  such 
contracts.  Hasenritter  v.  Hirchhoffer,  79  Mo.  239  ;  Ragan  v.  Mc- 
Eh-oy,  98  Mo.  349  ;  Broadwell  v.  Merritt,  87  Mo.  95  ;  Reinliard  v. 
Va.  Lead  Mining  Co.  107  Mo.  616.  Tlie  rulings  in  none  of  these  cases, 
however,  support  the  contention  that  the  deeds  should  have  been  ad- 
mitted in  evidence  in  the  case  in  hand,  in  which,  as  has  been  already 
seen,  there  is  no  question  of  estoppel. 

Nor  do  the  cases  of  Finch  v.  UUraan,  105  Mo.  255,  or  Crenshaw 
V.  Ullman,  113  Mo.  633,  cited  by  plaintiff's  counsel;  in  which  it 
was  ruled  where  there  was  a  law  authorizing  the  existence  of  a  cor- 
poration, at  the  time  when  the  organization  assumed  to  act,  and  did 
act  as  such  corporation,  —  that  its  corporate  existence  as  to  such  act 
could  not  be  called  in  question  in  a  collateral  proceeding  ;  sustain 
respondent's  contention.  It  is  true  in  these  and  other  cases,  it  is 
sometimes  broadly  stated  as  settled  law,  in  substance,  "  that  a  trans- 
fer of  property  to  or  by  a  corporation  de  facto  will  be  binding  and 
valid  as  against  all  parties  except  the  state,"  but  this  is  simply  a  re- 
statement in  another  form  of  the  proposition  ruled.  It  implies  that 
the  case  is  one  in  which  a  corporation  may  by  law  exist,  for  there  can 
be  no  corporation  de  facto  when  there  cannot  be  a  corporation  de 
Jure.  1  Beach  on  Priv.  Corp.  Sec.  13;  4  Thomp.  Corp.  Sec.  523- 
5275  ;  at  least  as  to  any  person  who  is  not  precluded  by  his  own 
action,  or  that  of  those  under  whom  he  claims,  from  questioning  its 
existence.  Whatever  may  be  the  rule  as  to  these,  as  to  all  other  per- 
sons, there  must  be  at  least  color  of  law  for  its  corporate  existence  to 
preclude  such  inquiry,  and  it  would  seem  to  go  without  saying,  that 
a  law  which  gives  existence  to  a  corporation  for  a  certain  number  of 
years  at  the  end  of  which  time  it  must  surely  die,  cannot  give  color 
to  its  corporate  existence  after  the  date  of  its  death  as  decreed  by  the 
terms  of  that  same  law. 

Judge  Thompson  in  his  recent  work  on  Private  Corporations  says : 
•'  There  is  much  judicial  authority  for  the  proposition  that  where  a  corpora- 
tion is  brought  to  an  end  by  the  lapse  of  time,  that  is,  by  the  expiration  of 
the  distinct  limitation  of  its  life  in  its  charter,  any  further  exercise  of  its  cor- 
porate powers,  may  be  questioned  collaterally.  The  governing  principle  here 
is  that  upon  tlie  expiration  of  the  time  limited  by  the  charter  for  the  existence 
of  the  corporation  its  dissolution  is  complete.  '  The  dissolution  in  such  case,' 
it  has  been  said,  '  is  declared  by  the  act  of  the  Legislature  itself.'  Tlie  lim- 
ited time  of  existence  has  expired,  and  no  judicial  determination  of  that  fact 
is  requisite.  The  corporation  is  de  facto  dead."  Thomp.  Corp.  Sec.  530,  cit- 
ing in  support  of  the  text.  People  v.  Manhatten  Co.,  9  Wend.  N.  Y.  3.51 ;  Mor- 
gan  V.  Lawrenceburg  Ins.  Co.,  3  Ind.  285;  Wilson  v.  Tesson,  12  lud.  285; 
Grand  lta[>ids  Bridge  Co.  v.  Prague,  35  Mich.  400;  Dobson  v.  Simonton,  86 
N.  C.  402;  Sturgfs  v.  Vanderbilt,  73  N.  Y.  384;  Bank  of  U.  S.  v.  McLaugh- 
lin, 2  Cranch  C.  C.  (U.  S.)  20.     Further  on  in  the  same  section,  however,  he 
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says:  "On  the  other  hand  it  has  been  ruled  in  Missouri,  that  the  question 
wiiether  the  charter  of  a  corporation  has  expired  Vjy  limitation  of  time,  can  be 
adjudicated  only  in  a  direct  proceeding  by  the  State,  that  such  a  defense  can- 
not be  set  up  collaterally  in  an  action  by  the  corporation,"  —  citing  the  single 
case  of  St.  Louis  Gas  Light  Co.  v.  City  of  St.  Louis,  84  Mo.  202,  affirming  11 
Mo.  App.  55. 

In  Sturgos  v.  Vanderbilt,  supra,  decided  in  1878,  Rapallo  J.  said: 
"  Tt  is  further  claimed  that  until  a  corporation  is  declared  dissolved  bv  Ju- 
dicial decree,  creditors  may  proceed  against  it  by  its  corporate  name,  and  that 
it  remains  in  esse,  until  formally  adjudged  dissolved.  AH  the  cases  cited  in 
support  of  this  proposition  relate  to  a  dissolution  in  consequence  of  insolvency, 
or  non  user,  or  mis-user  of  the  corporate  franchises,  or  some  other  cause  of 
forfeiture.  In  such  cases  it  is  well  settled  that  the  dissolution  does  not  take 
effect  until  judicially  declared.  But  the  principle  upon  which  that  class  of 
cases  rests,  is  not  applicable  to  a  dissolution  by  expiration  of  the  charter. 
The  dissolution  in  such  case  is  declared  by  the  act  of  the  Legislature  itself. 
The  limited  time  of  existence  has  expired,  and  no  judicial  determination  of 
that  fact  is  requisite.  The  corporation  is  de  facto  dead.  People  v.  Walker,  17 
N.  Y.  503 ;  Greely  v.  Smith,  3  Story  C.  C.  R.  658.  Where  the  charter  of  u 
corporation  is  annulled  by  act  of  the  legislature  the  corporation  is  extinct  and 
no  judgment  can  be  rendered  against  it  (Mumma  v.  Potomac  Co.,  8  Pet.  286; 
ISIerrill  v.  Suffolk  Bank,  .31  Me.  57).  We  have  been  referred  to  no  authority 
holding  a  contrary  doctrine." 

After  a  very  extended  search  for,  and  a  careful  examination  of,  the 
cases,  both  before  and  since  the  date  of  this  decision,  we  also  have 
been  unable  to  find  an}'  authority  contrary  of  this  doctrine  ;  unless  it 
can  be  found  in  the  Gas  Light  Co.  case  above  cited  by  Judge  Thomp- 
son or  in  Miller  v.  Coal  Co.  81  W.  Va.  836  also  cited  by  him,  and  to 
these  cases  our  attention  will  now  be  directed. 

In  St.  Louis  Gas  Light  Co.  v.  City  of  St.  Louis,  which  was  an  action 
by  a  corporation  upon  a  written  contract  entered  into  between  plaintiff 
and  defendant,  the  defendant  claimed  that  the  plaintiff  could  not  main- 
tain its  action  thereon,  because  its  corporate  life  had  expired  before  C^ 
the  making  of  the  contract    and  the   institution  of  the  suit.      Upon 
this  claim  the  court  ruled,  that,  the  defendant  having  by  entering  into 
the  contract  with  the  plaintitf  admitted  the  capacity  of  the  plaintiff  to 
enter  into  a  binding  obligation  as  a  corporation,  the  defendant  was 
estopped  to  deny  plaintiffs  corporate  existence,  when  sued  upon   a 
promise  contained  in  such  contract.     After  having  b}'  this  ruling  fully 
covered  the  point  in  issue,  Judge  Thompson,  who  delivered  the  opinion 
of  the  court,  in  the  same  connection,  closed  this  paragraph  of   his  x^    o^    t-o^ 
opinion  by  adding  the  following  dicta:    "Whether  or  not  its  charter  ^vv.^l<^  ^ 
has  expired  by  limitation  is  a  question  which  cannot  be  adjudicated  in     ^-T 
a  collateral   proceeding  such  as  this.     It  can  only  be  raised  in  a  direct    ^:Z—tf—l^ 
proceeding  betioeen  the  state  of  Missouri  and  the  defendant.     City  of  w*^  ~U^ 
St.  Louis  vs.  Shields,  62  Mo.  247,  251."    The  case  cited  b}-  the  learned  tAoXZcA^    i 
judge  was  one  in  which  it  was  sought  to  draw  in  question  the  constitu-v  <7Lj^ii^ 
lionalitv  of  an   act  incorporating  the  plaintiff,  in  which  the  court  hola    ^     ,      _     ' 
that  the  act  was  constitutional,  and  further  that  the  defendant  having 
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entered  into  the  contract  witli  the  city  admitted  its  corporate  capacity 
and  was  estopped  from  denying  it  in  an  action  upon  such  contract. 
While  the  latter  ruling  supports  the  ruling  in  the  case  in  which  it  is 
cited  by  Judge  Thompson,  and  is  in  harmony  with  all  the  cases,  it 
does  not  support  his  dicta  therein,  that  the  question  whether  the  char- 
ter of  the  corporation  has  expired  by  limitation  "  can  only  be  raised  in 
a  direct  proceeding  between  the  State  of  Missouri  and  the  defendant." 
The  dicta  being,  then,  obiter^  to  the  case  then  in  hand,  and  unsup- 
ported by  the  case  cited  for  it,  is  not  to  be  regarded  as  authority.  In 
the  case  of  Miller  v.  Coal  Co.  31  West.  Va.  836,  it  was  held,  under  the 
statute  of  that  state,  providing,  in  effect,  that  when  a  corporation  shall 
expire  or  be  dissolved,  suits  may  be  brought,  continued  or  defended,  prop- 
erty conveyed,  and  all  lawful  acts  be  done  in  the  corporate  name  in  the 
•^ike  manner  and  with  like  effect  as  before  such  dissolution  or  expiration 
eo  far  as  is  necessary  to  wind  up  its  affairs  :  That,  a  corporation  con- 
tinuing in  business,  and  committing  a  tort  after  the  expiration  of  the  term 
of  its  existence,  as  provided  by  its  charter,  was  precluded  from  setting 
up  the  expiration  of  its  corporate  existence  as  so  provided  in  an  action 
against  it  by  the  person  injured  by  such  tort.  Here  we  have  a  law  b}' 
which  the  corporation  might  exist  for  certain  purposes  after  its  charter 
term  had  expired,  and  a  state  of  facts  which  precluded  the  corporation 
from  denying  its  existence  ;  in  other  words  :  law  for  the  existence  of  the 
corporation.,  and  an  estoppel  to  deny  it.  These  two  elements  are  alike 
wanting  in  the  proposition  of  the  dicta  of  Judge  Thompson,  and  in  the 
facts  of  the  case  under  consideration,  and  this  West.  Va.  case,  no  more 
than  the  case  of  the  St.  Louis  Gas  Light  Co.  v.  St.  Louis,  1 1  Mo.  55  {the 
ruling  in  v^hich,  bnt  noi  the  dicta,  was  approved  in  84  Mo.  202)  is  author- 
ity for  his  proposition  or  the  respondent's  contention  in  the  case  in  hand- 

We  are  cited  by  counsel  for  respondent  to  one  other  case,  which  has 
not  yet  been  noticed,  the  case  of  the  Catholic  Church  v.  Tobein,  82 
Mo.  418,  in  which  it  was  held  that  the  plaintiff  suing  as  a  corporation 
acquired  no  right  to  property  devised  to  an  unincorporated  organiza- 
tion of  the  same  name,  by  a  will  which  took  effect  before  the  plaintifif 
was  incorporated. 

It  cannot  be  seen  how  this  case  can  in  any  way  support  the  re- 
spondent's contention.  On  the  contrary  the  ruhng  could  have  been 
made  only  upon  an  inquiry  and  finding  that  the  alleged  corporation 
was  non-existent  at  the  time  the  will  took  effect.  It  was  non-existent 
then  because  there  was  no  law  authorizing  its  existence.  If  inquiry 
could  be  legitimately  made  in  that  case  whether  there  was  any  law  in 
force  authorizing  the  existence  of  that  corporation,  why  can  not  a  like 
inquiry  be  made  in  the  present  case?  The  defendant  was  not  pre- 
cluded from  making  such  inquiry  by  any  act  of  his  own,  or  of  any 
other  person  under  whom  he  claimed.  He  did  not  propose  to  bring  in 
question  the  validity  of  any  law,  authorizing  the  existence  of  the  cor- 
poration at  the  time  these  deeds  were  made,  or  the  regularity  or 
validity  of  the  corporation  organized  under  such  a  law,  or  the  validity 
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of  any  of  the  acts  of  such  corporation  to  determine  which  would  re- 
quire judicial  investigation";  but  simply  to  show  b}-  the  law  which  once 
had  given  corporate  existence  to  the  West  Kansas  City  Land  Company 
that,  at  the  time  these  deeds  purport  to  have  been  executed,  that  cor- 
poration had  ceased  to  exist,  and  could  not  have  executed  them.  Upon 
no  principle  of  law  with  which  we  are  familiar  can  he  be  precluded 
from  so  doing,  and  we  think  no  well-considered  case  can  be  found,  that 
properly  understood,  gives  support  to  a  ruling  to  that  effect.  AVe  have 
been  speaking  of  the  law  of  the  company's  existence  as  a  unit,  for  we 
fail  to  discover  how  the  fact  that  the  limit  of  the  term  of  existence, 
being  contained  in  the  general  law,  and  not  in  the  special  Act,  can  in 
an}-  way  affect  the  principle  we  have  been  discussing.  The  general 
law  became  a  part  of  the  charter  of  the  companj'  at  the  moment  of  its 
creation,  and  must  be  read  into  it,  the  same  as  if  it  had  been  written 
therein.  ItfoUows  from  what  has  been  said  t.ha^,  thp  tria]  npurt  com- 
mitted [no"|  error  in  rejecting  the  deeds  aforesaid  when  offered  in  evi- 
dence by  the  plaintiffs,  and  that  it  did  commit  error  in  setting  aside 
the  verdict  for  defendant,  and  granting  a  new  trial  on  the  ground  that 
it  did  commit  error  in  refusing  to  admit  said  deeds  in  evidence. 

We  can  review  cases  onh'  upon  the  record  made  bj'  the  trial  court, 
authenticated  to  us  in  the  manner  provided  b}'  law,  and  having  thus 
reviewed  this  case  and  found  that  the  trial  court  committed  error  in 
setting  aside  the  verdict  and  granting  a  new  trial  for  the  reasons  speci- 
fied of  record,  and  no  other  ground  for  such  action  appearing  upon  the 
record  thereof  before  us,  the  same  is  reversed  and  set  aside  and  the 
cause  will  be  remanded  to  the  circuit  court  with  directions  to  enter  up 
judgment  in  accordance  with  the  vordict.     All  concur. 

Per  Curiam  :  The  foregoing  opinion  handed  down  in  Division  No.  1, 
is  adopted  as  the  opinion  of  the  Court  in  Banc.  Gantt,  Sherwood, 
Macfarlane,  and  Burgess,  J  J.,  concurring  with  Brace,  C.  J.,  therein. 
Barclay  and  Robinson,  JJ.,  dissenting.  Judgment  will  therefore  be 
entered  as  directed  in  the  opinion. 
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BREWER  V.  THE  STATE. 

1881.     7  Lea  {Tennessee),  682. 

Turkey,  J.,  delivered  the  opinion  of  the  court. 

Brewer  was  indicted  and  convicted  in  the  Circuit  Court  of  Hancock 
County,  for  selling  intoxicating  liquors  within  four  miles  of  "McKin- 
ney  High  School,"  an  incorporated  institution  of  learning. 

The  proof  shows  the  sale  to  have  been  in  the  town  of  Sneedville, 
within  four  hundred  yards  of  the  building  in  which  the  school  was 
taught. 

The  act  of  1875,  ch.  142,  entitled  "  An  act  to  provide  for  the  organ- 
ization of  corporations,"  makes  provision  for  the  oi'ganizatiou  of  such 
corporations  as  the  "McKinney  High  School."  The  charter  of  said 
institution  was  passed  in  the  form  required  by  law,  and  was  acknow- 
ledged and  registered  and  transmitted  to  the  Secretary  of  State,  but 
his  certiiicate  and  the  fac  simile  of  the  seal  of  the  State  had  not  been 
registered  in  the  county  at  the  time  of  the  alleged  offence. 

By  sec.  3  of  the  act  it  is  provided  :  "  The  said  instrument  registered 
as  aforesaid,  shall  be  transmitted  to  the  Secretary  of  State,  who  shall 
copy  the  same  in  a  book  to  be  kept  for  that  purpose,  with  the  pro- 
bates, acknowledgments,  certificates  of  clerk,  register,  etc.  The  Sec- 
retary of  State  shall  then  certify  in  the  original  instrument,  that  the 
same  has  been  registered  in  his  office,  to  which  certificate  shall  be 
affixed  the  great  seal  of  the  State,  and  upon  the  affixing  of  the  great 
seal  of  tlie  State  to  said  certificate  or  said  original  instrument,  and 
the  registration  of  said  secretary's  certificate  and  the  fac  simile  oi  said 
seal  in  the  register's  office  where  said  instrument  was  originally  regis- 
tered, the  formation  of  the  association  as  a  body  politic  and  corpo- 
rate is  hereby  declared  complete,  and  the  validity  of  the  same  shall 
not  be  in  any  legal  proceeding  collaterally  attacked." 

As  we  have  seen,  these  things  were  not  done  when  the  offence  is 
alleged  to  have  been  committed  ;  hence  the  *'  McKinney  Higli  School" 
was  not  then  an  incorporated  institution  in  the  sense  of  the  statute, 
the  defendant  is  therefore  not  guilty  of  the  offence  charged. 

It  is  urged  on  the  part  of  the  State  that  sec.  20  of  the  act  enacts 
"  that  the  Secretary  of  State  shall  have  published  and  bound  with  the 
acts  of  each  general  assembly  a  certified  list  of  all  corporations  organ- 
ized under  this  or  any  subsequent  act  of  the  legislature,  since  the  last 
])ublication,  giving  the  name  and  date  of  organization  of  each  corpora- 
tion, and  such  publication  shall  be  legal  evidence  of  the  existence  of 
such  corporations."  That  this  section  having  been  complied  with, 
the  offence  was  complete. 

The  object  of  this  section  was  convenience  simply.  The  legal  evi- 
dence created  by  it  is  only  jjrima  facie,  and  may  be,  as  it  was  in  this 
case,  rebutted, 

Heversed. 
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EAST  NORWAY   LAKE   CHUECH  v.   EROISLIE.    . "     >^- 

1887.     37  Minnesota,  447.  '^"^c-v^ 

The  plaintiffs  in  this  action  are  "  The  Trustees  of  the  East  Xorway^*"^  i._. 
Lake  Norwegian  Evangelical  Lutheran  Church  of  Kandiyohi  Count}', 
Minnesota,"  and  "  The  Trustees  of  the  West  Norway  Lake  Norwegian 
Evangelical  Lutheran  Church  of  Kandiyohi  County,  Minnesota,"  and 
they  brought  the  action  in  the  District  Court  for  Kandiyohi  County, 
to  recover  the  possession  of  certain  real  property  detained  by  the  de- 
fendant, and  of  which  the  plaintiffs  allege  that  they  are  the  joint  own- 
ers. The  answer  denies  plaintiffs'  incorporation  and  ownership,  admit 
defendants'  possession,  and  justifies  the  same  under  a  lease  from  the 
administrator  of  the  estate  of  L.  J.  Markus,  deceased,  under  the  cir- 
cumstances stated  in  the  opinion.  The  action  was  tried  before  BrowTi, 
J.,  and  a  jury,  and  plaintiffs  had  a  verdict.  Judgment  was  entered 
thereon,  from  which  the  defendants  appeal. 

Mitchell,  J.  .  .  .  Defendants,  however,  attack  plaintiffs'  title. 
They  claim  that  they  were  never  legally  organized,  and  hence  were 
incapable  of  taking  or  holding  property.  The  points  made  in  support 
of  this  contention  are  that  the  meetings  at  which  the  organizations 
were  attempted  to  be  made  were  not  held  after  sufficient  notice  ;  that 
the  certificates  of  incorporation  were  not  properly  executed,  acknow- 
ledged, or  recorded,  etc. ;  and  that  Sp.  Laws  1878,  c.  193,  purporting 
to  legalize  the  organizations,  is  unconstitutional.  Under  the  view  we 
take  of  the  case  it  is  wholly  unnecessary  to  consider  any  of  these  ques- 
tions. The  plaintiffs  are  at  least  corporations  de  facto.  Such  a  cor- 
poration, at  least  where  there  is  a  law  under  which  a  corporation  might 
have  been  legally  formed  with  such  power,  is  cajjable  of  taking  and 
holding  property  as  grantee  as  well  as  a  corporation  de  jure,  and  con- 
veyances to  it  are  valid  as  to  all  the  world,  except  the  state  in  pro- 
ceedings in  quo  warranto,  or  other  direct  proceedings  to  inquire  into 
its  right  to  exercise  corporate  franchises.  And  in  an  action  by  it  to 
recover  such  property,  no  private  person  will  be  allowed  to  inquire 
collaterally  into  the  regularity  of  its  organization.  This  rule  is  not  /  j  ^j 
founded  upon  any  principle  of  estoppel,  as  is  sometimes  assumed,  but/  I  r 
upon  tne  broader  nrincinles  of  common  justice  and  public  policy.  It/  / 
would  be  unjust  jinjl  intolera.l^le  i.fj_llII<igL-''^^^'^^^  circumS-tances'>.evQry 
interloper  and  intruder  were  allowed  thus  to  take  advantage  of  every 
informality  or  irregularity  of  organization. 

Judgment  affirmed. 
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1873.       46  Indiana,  142.1 

From  the  Marion  Circuit  Court. 

Hendricks,  Hard  &  Hendricks  and  Test,  Burns  <&  Wright,  for 
appellant. 

J.  E.  3Ic Donald  and  J.  M.  Butler,  for  appellee. 

WoKDEN,  J.  Complaint  bj-  the  appellant  against  the  appellee  on  the 
following  paper  subscribed  b}-  the  defendant. 

"Articles  of  association  of  the  Indianapolis  Furnace  and  Mining 
Company,  organized  for  the  purpose  of  operating  in  the  counties  of 
Marion  and  Cla},  in  the  State  of  Indiana. 

"  Article  First.  The  name  of  said  company'  shall  be  the  Indianapolis 
Furnace  and  Mining  Company. 

"  Article  Second.  The  capital  stock  of  said  company'  shall  be  one 
hundred  thousand  dollars,  and  be  divided  into  shares  of  fifty  dollars 
each,  to  be  paid  for  in  such  amounts  and  at  such  times  as  may  be 
ordered  by  the  board  of  directors. 

"  Article  Third.  The  stockholders  shall  elect  directors,  who  shall 
from  their  number  elect  a  president,  secretary,  and  treasurer,  who  shall 
hold  their  office  for  one  ^^ear  and  until  their  successors  are  elected  and 
qualified. 

"  Article  Fourth.  The  board  of  directors  shall  have  the  control  and 
management  of  the  business  of  the  compan}-,  except  as  they  ma}'  ap- 
point some  one  or  more  persons  to  take  charge  of  the  same,  in  which 
case  the  record  of  the  action  of  the  board  in  appointing  them  shall  be 
evidence  of  their  authority  to  act  for  said  company. 

"Article  Fifth.  The  board  of  directors  shall  have  power  to  make 
assessments  on  stock,  collect  the  same,  issue  certificates  therefor,  and 
declare  and  pay  dividends,  which  shall  be  at  least  twice  a  year. 

"  Article  Sixth.  All  the  expense  incurred  by  the  compan}'  shall  be 
paid,  and  all  the  indebtedness  of  the  same  shall  likewise  be  discharged 
before  an}-  dividends  shall  be  paid  to  the  stockholders,  unless  the  direc- 
tors shall  direct  otherwise. 

"  Article  Seventh.  We,  the  undersigned,  hereb}'  subscribe  to  all  the 
foregoing  articles,  provisions,  conditions,  and  stipulations,  and  agree 
to  tlie  organization  of  a  compan}'  as  therein  stated,  binding  ourselves 
to  take  and  pay  for  the  number  of  shares  of  stock  set  opposite  our 
names  respectivel}',  and  pa}-  for  the  same  at  such  times  and  in  such 
^  Only  part  of  the  opiuion  is  giveu.  — Ed. 
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amounts  as  the  board  of  directors  ma}-  order  the  same  to  be  paid  for, 
without  relief  from  valuation  or  appraisement  laws. 

"  Subscribers'  Names.  No.  of  Shares. 

"  J.  D.  Herkimer,  by  D.  Root,  100." 

There  were  three  paragraphs  in  the  complaint,  each  counting  upon 
the  same  instrument,  in  each  of  which  it  was  alleged  that  at  the  time  of 
the  execution  of  the  instrument  by  the  defendant,  the  plaintiff  was  a 
duly  organized  corporation  ;  but  it  is  not  alleged  in  either  paragraph 
that  after  the  execution  of  the  instrument  any  steps  were  taken  to  per- 
fect the  organization. 

The  defendant  demurred  to  each  paragraph,  assigning  for  cause  the 
want  of  a  statement  of  sufficient  facts,  but  the  demurrers  were  over- 
ruled, and  the  defendant  excepted. 

The  defendant  then  answered, 
•  1.  B}'  general  denial. 

2.  JV^til  tiel  corporation. 

3.  Nid  tiel  corporation,  setting  out  specially  the  omission  of  the  per- 
formance of  the  acts  required  by  the  statute,  in  order  to  perfect  the 
corporate  organization. 

4.  A  denial  of  the  execution  of  the  instrument,  sworn  to. 

Trial  by  the  court,  finding  and  judgment  for  the  defendant,  the 
plaintiflT  having  unsuccessfully  moved  for  a  new  trial. 

"We  may  properly  here  notice  another  proposition,  which,  though  not 
perhaps  directly  involved,  is  in  some  measure  connected  with  the 
motion  for  a  new  trial.  We  are  of  opinion  that  a  radical  error  was 
committed  in  overruling  the  demurrers  to  the  several  paragraphs  of  the 
complaint.  The  articles  of  association  signed  by  the  defendant,  includ- 
ing his  subscription  for  stock,  were  ver}'  clearh'  mere  preliminary 
articles,  contemplating  a  future  perfection  of  the  organization  as  a  cor- 
poration. The  defendant's  contract  did  not  purport  to  be  with  an  exist- 
ing corporation,  but  with  one  to  be  brought  into  existence  in  the  future. 
The  averment  in  the  complaint  that  the  plaintiff  was,  at  the  time  the 
subscription  was  made,  an  existing  corporation,  cannot  change  the 
nature  and  legal  effect  of  the  defendant's  contract.  That  contract 
was,  in  legal  effect,  that  the  defendant  would  take  and  pay  for  the 
stock  subscribed  for,  in  case  the  organization  should  be  perfected  and 
the  corporation  brought  into  legal  existence,  and  not  otherwise.  Such 
preliminary  subscriptions  seem  to  enure  to  the  benefit  of  the  corporation 
when  formed.     Heaston  v.  The  Cincinnati,  etc.,  Hailroad  Co.,  siqjra. 

But  unless  the  subsequent  steps,  necessary  to  bring  into  existence 
the  corporation,  were  taken,  there  was  no  corporation  to  whose  benefit 
the  contract  could  enure,  and  the  defendant  could  not  be  liable  ;  and  it 
should  have  been  averred  in  the  complaint  that  such  steps  had  been 
taken.      Wert  v.   The   Craicfordsville  a?id  Alamo   Turnpike  Co.,  19 
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Ind.  242  ;    Williams  v.  The  Franklin  Township  Acadeinical  Associa- 
tion, 26  Ind.  310. 

In  such  case,  the  estoppel  growing  out  of  a  contract  with  a  party  as 
an  existing  corporation  does  not  apply.  In  the  case  last  cited,  the 
court  say : 

' '  This  rule  of  estoppel  does  not  apply  to  a  suit  brought  on  a  sub- 
scription made  with  a  view  to  the  organization  of  a  corporation,  and  as 
preliminary  thereto,  where  other  acts  are  required  b}'  the  law  as  a  con- 
dition precedent  to  the  exercise  of  corporate  powers." 

[The  court  then  held,  that,  under  the  statute,  it  was  an  indispensable 
prerequisite  to  the  legal  existence  of  the  corporation  that  a  certificate 
should  be  filed  in  the  ofiice  of  the  Secretary  of  State,  which  was  not 
done  in  the  present  case.] 

Now,  although  the  complaint  was  held  good,  the  pleas  of  nul  tiel 
corporation  put  in  issue  the  existence  of  the  corporation  ;  and  we  think, 
under  the  issues,  the  plaintiff  was  bound  to  prove  such  existence  by 
showing  a  compliance  with  the  statutory'  requisites.  The  burthen  was 
on  the  plaintiff,  because  the  defendant  was  not  estopped  by  his  con- 
tract to  dispute  the  existence  of  the  corporation,  and  because  the  per- 
fection of  the  organization  was  a  condition  precedent  to  the  plaintiff's 
right  to  recover. 

We  now  proceed  to  consider  the  ground,  upon  which  it  is  claimed  that 
a  new  trial  should  have  been  granted.     There  were  six  reasons  assigned 
for  a  new  trial.     [One  reason  was,  the  refusal  of  the  court  to  hear  the  tes- 
timony of  Horace  W.  Hibbard,  to  the  effect  that  the  defendant  told  him 
that  he  had  five  thousand  dollars  of  the  stock  of  said  company,  and 
offered  to  trade  the  same  to  him.     As  to  this  Worden,  J.,  said] :    The 
evidence  of  Hibbard  was  properly  rejected,  because  such  recognition  by 
the  defendant  of  the  existence  of  the  corporation  could  not  estop  him  to 
controvert  the  fact ;  nor  could  it  supply  the  omission  of  an  act  which 
the  law  requires  to  be  performed  before  the  corporation  can  be  called 
into  being. 

■  •••••  •• 

Judgment  below  affirmed. 

1874.       ON   PETITION   FOR   A   REHEARING. 

Worden,  C.  J.  The  appellant  has  filed  a  petition  for  a  rehearing  in 
this  case,  claiming,  as  we  understand  the  argument,  that  as  it  was  shown 
b}'  averment  and  proof,  that  the  defendant's  contract  was  made  with 
an  existing  corporation,  it  should  be  treated  as  such  ;  and  therefore  it 
was  unnecessary  for  the  plaintiff  to  show  that  the  proper  steps  had 
been  taken  to  perfect  the  organization  of  the  corporation. 

In  the  original  opinion,  we  set  out  in  full  the  contract  entered  into 
by  the  defendant.  That  contract  very  clearly  was  not  with  an  existing 
torporation.  It  contemplated  a  future  organization  of  the  corporation, 
to  which  he  was  to  become  liable  on  his  subscription.  To  treat  him  as 
having  promised  to  pay  the  amount  of  his  subscription  to  a  corporation 
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which  then  existed,  would  be  to  make  a  new  contract  for  him  in  place 
of  the  one  which  he  made  for  himself.  There  may  have  been  a  cor- 
poration of  the  same  name,  and  organized  for  the  same  purpose,  in 
existence  at  the  time  the  defendant  made  his  contract ;  but  if  so,  the 
contract  set  out  was  not  made  with  such  existing  corporation.  That 
contract  was  to  pay  a  corporation  to  be  thereafter  organized  and 
brought  into  existence.  The  ground  upon  which  a  party  who  has  con- 
tracted with  a  corporation  as  such  is  estopped  to  deny  its  existence,  is 
that  by  his  contract  he  has  recognized  the  existence  of  the  corporation. 

The  contract  in  question,  instead  of  purporting  to  be  made  with  an 
existing  corporation,  utterly  excludes  the  idea  of  its  present  existence, 
but  contemplates  the  future  organization  of  the  corporation,  to  which 
he  was  to  pay  the  amount  of  his  subscription. 

The  legal  effect  of  a  written  contract  cannot  be  thus  changed  by 
averment  or  parol  evidence. 

The  petition  for  a  rehearing  is  overruled. 


NEW  YORK  CABLE  CO.  v.   MAYOR,  ETC.,  OF  NEW  YORK. 

1887.     104  Neio  York,  1. 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  in 
the  first  judicial  department,  made  December  1, 1884,  denying  a  motion 
on  the  part  of  the  petitioner,  the  New  York  Cable  Railway  Company, 
to  confirm  the  report  of  commissioners  appointed  by  the  Supreme 
Court  to  determine  whether  the  railways  described  in  the  petition  of 
said  company  ought  to  be  constructed  and  operated. 

The  report  of  the  commissioners  was  in  favor  of  the  petitioner.  The 
refusal  to  confirm  their  report  was  upon  the  ground  that  the  petitioner 
had  no  legal  right  to  construct  or  operate  a  railway. 

Rapallo,  J.  .  .  .  Third.  It  is  claimed  that  this  court  overlooked 
the  authorities  cited  on  the  appellants'  points,  to  the  effect  that  a  de- 
fect in  articles  of  association  or  in  the  affidavits  annexed  thereto,  is 
not  fatal  to  the  existence  of  a  corporation  or  its  faculty  to  acquire 
franchises,  but  that  the  State  alone  can  interpose  and  take  advantage 
of  such  defects. 

This  court  did  not  deem  it  necessary  to  comment  in  its  opinion  upon 
those  authorities,  for  the  simple  reason  that  we  did  not  deem  them 
applicable  to  the  case  at  bar.  In  order  to  sustain  proceedinp;s  by  which 
a  body  claims  to  be  a  corporation,  and  as  such  empowered  to  exercise 
the  right  of  eminent  domain,  and  under  that  right  to  take  the  property 
of  a  citizen,  it  is  not  sufficient  that  it  be  a  corporation  de  facto.  It 
must  be  a  corporation  de  jure.  Where  it  is  sought  to  take  the  property 
of  an  individual  under  powers  granted  by  an  act  of  the  legislature  to 
a  corporation  to  be  formed  in  a  particular  manner  therein  directed, 


^i  "  GUCKERT  V.    HACKE. 

•  ^  .  the  constitutional  protection  of  the  rights  of  private  property  requires 
'*'^7'**''^*^'that  the  powers  granted  by  the  legislature  be  strictly  pursued,  and  all 
the  prescribed  conditions  be  performed.  Where  the  power  is  conferred 
upon  a  corporation,  duly  formed,  it  will  not  be  defeated  simply  because 
the  corporation  has  done  or  omitted  some  act  which  may  be  a  cause  of 
forfeiture  of  its  rights  and  franchises,  for  it  rests  with  the  State  to 
determine  whether  such  forfeiture  will  be  enforced.  Judicial  proceed- 
ings are  necessary  to  enforce  such  a  forfeiture,  and  it  may  be  waived. 
That  was  the  point  to  which  the  opinion  in  the  matter  of  the  Brooklyn, 
etc.,  llailroad  Company  (72  N.  Y.  245),  cited  by  the  appellant  was 
directed.  It  was  assumed  that  this  distinction  was  well  understood, 
and  a  considerable  portion  of  the  opinion  of  this  court  in  the  present 
case  was  devoted  to  showing  that  the  omissions  and  defects  in  the 
organization  of  the  company  were  failures  to  comply  with  the  condi- 
tions precedent  to  the  existence  of  the  petitioner  as  a  corporation,  and 
the  exercise  by  it  of  the  right  of  eminent  domain,  instead  of  being 
mere  causes  of  forfeiture  of  rights  acquired. 


^    ^       ^  GUCKEET  V.  HACKE. 

1893.     159  Pennsylvania,  303. 


;^-.j  ^ 


-      ,   *^       Assumpsit  against  incorporators  for  debt  of  corporation. 
)^  sj^         At  the  trial  before  Porter,  J.,  it  appeared  that  plaintiff  entered  into 


jf  '  ^  a  contract  to  make  some  alterations  and  repairs  in  a  building  occupied 
■"^  ''^  by  the  Hughes  &  Gawthrop  Co.  In  October,  1890,  a  certificate  of  in- 
V*^  corporation  in  proper  form  was  presented  by  the  Hughes  &  Gawthrop 

lA^  '1  Co.  to  the  governor,  asking  for  a  charter.  The  certificate  was  ap- 
/^  *  proved  and  letters  patent  were  duly  issued.  All  of  the  details 
^ljo  required  by  tlie  act  of  April  29,  1874,  P.  L.  77,  were  complied  with, 

•  |>]         excepting  only  the  recording  of  the  certificate  in  the  recorder's  office 
\  *^      '         of  Allegheny  County.     The  certificate  was  not  recorded  until  June, 
t  0^^       1891.     In  the  mean  time,  plaintiff,  without  knowledge  of  the  incorpo- 
^    ^^  A^      ration,  made  the  contract  with  Gawthrop,  upon  which  he  sued.     Sub- 
sequently he  accepted  a  note  for  the  debt,  signed  with  the  corpoi'ate 
name. 

Mr.  Chief  Justice  Sterrett.  It  is  essential  to  the  creation  of  a 
corporation  under  an  enabling  statute  that  all  material  provisions 
should  be  substantially  followed ;  and,  exemption  from  personal  lia- 
bility being  one  of  the  chief  characteristics  distinguishing  corpora- 
tions from  partnerships  and  unincorporated  joint  stock  companies,  it 
follows  that  those  who  transact  business  upon  the  strength  of  an 
organization  which  is  materially  defective  are  individually  liable,  as 
partners,  to  those  with  whom  they  have  dealt.  What  provisions  are 
material  must  ])e  gathered  from  the  relation  of  each  to  the  purpose 
and  scope  of  the  act ;  and  when,  therefore,  successive  steps  are  pre- 
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scribed  for  the  creation  of  corporations,  these  must  obviously  be  re- 
garded as  imperative.  Enabling  statutes,  on  the  principle  of  expressio 
unius  est  exdusio  alterius,  impliedly  prohibit  any  other  mode  of  doing 
the  act  which  they  authorize ;  they  must  be  strictly  construed :  Suth- 
erland on  Stat.  Construction,  sec.  454.  Hence  it  has  been  uniformly 
held  that  requirements  iu  respect  of  filing  charters  are  imperative  : 
Childs  V.  Smith,  55  Barb.  45 ;  Smith  v.  Warden,  86  Mo.  382 ;  Abbott 
V.  Smelting  Co.,  4  Neb.  416 ;  Beach  on  Corporations,  sec.  162. 

It  is  plain  even  from  a  cursory  reading  of  the  act  of  April  29, 1874, 
P.  L.  77,  that  recording  of  the  certificate  "  in  the  office  for  the  record- 
ing of  deeds,  in  and  for  the  county  where  the  chief  operations  are  to 
be  carried  on,"  was  intended  to  be  made  one  of  the  conditions  pre- 
cedent to  corporate  existence.  That  was  the  last  of  successive  steps 
required  to  be  taken,  and  the  right  to  begin  the  transaction  of  cor- 
porate business  was  made  to  depend  upon  the  taking  of  that  step. 
"  From  thenceforth,"  the  act  expressly  declares,  the  subscribers  and 
their  associates  and  successors  "  shall  be  a  corporation  for  the  pur- 
poses and  upon  the  terms  named  in  the  said  charter."  One  of  the 
purposes  of  the  act  being  exemption  from  personal  liability  in  the 
transaction  of  business,  it  is  obviously  material  that  the  public  should 
have  notice,  and  notice  by  record  was  accordingly  prescribed.  Failure 
to  record  was  failure  to  comply  with  one  of  the  express  conditions  of 
incorporation,  and  consequently  of  exemption  from  liability. 

It  may  be  conceded  that  had  plaintiff  dealt  with  defendants  as  a 
corporation  he  would  have  been  estopped  from  claiming  against  them 
m  anv  other  capacity,  even  though  they  failpd  tr>  rp.mrrl  tVipir  p.harf-.pr ; 
Svahr  v.  Bank,  94  Fa.  429.  But  it  is  not  pretended  that  he  had  any 
knowledge  of  the  existence  of  the  charterjand  there  was  certainlj 
notnmg,  either  in  thp  nanTA  imtlfJl'  whip.h  f.hpydid  business  or  in  their 
conduct,  which  should  have  put  him  upon  inquiry.  In  these  circum- 
stances  he  was  amply  justified  in  dealing  with  them  as  partners.  It 
was  through  their  default  —  not  his  —  that  they  were  so  treated;  and 
it  would  be  manifest  injustice  that  he  should  lose  his  admittedly  hon- 
est claim. 

In  the  absence  of  an  express  agreement  the  acceptance  of  a  note 
from  the  defendants,  as  a  corporation,  after  plaintiff  had  performed 
his  part  of  the  contract,  cannot  operate  by  way  of  election  or  estoppel. 
The  relation  of  the  parties  was  fixed  by  their  status  when  the  original 
contract  was  made,  and  cannot  be  changed  by  gratuitous  inference. 
The  members  of  the  alleged  corporation  were  the  defendants,  and 
were  not  injured  by  the  acceptance  of  the  note.  The  principle  which 
treats  the  acceptance  of  a  note  as  additional  security  to  and  not  as 
satisfaction  of  a  mechanic's  lien  {Jnnes  v.  Shawhan,  4  W.  &  S.  257) 
is,  with  even  more  justice,  applicable  here. 

It  follows  from  what  has  been  said  that  the  instructions  complained 
of  are  erroneous. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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CHAPTER  V. 

COLLATERAL  ATTACK  UPON  THE  POWERS  OF  A  CORPORATION. 
HEREIN  OF  THE  EXPRESSION  "  ULTRA   VIRES." 


(a)  Executory  Transactions. 
ASHBURY    RAILWAY   CARRIAGE   &   IRON  CO.   v.   RICHE. 

1875.     Law  Reports,  7  House  of  Lords,  653.^ 

Mr.  John  Ashbdry  had  carried  on  at  two  places  in  Lancashire  a 
very  extensive  business  in  making  railway  carriages  and  waggons, 
turn-tables,  points,  crossings,  and  roofs,  and  other  things  of  a  like 
sort  needed  by  a  railway  company,  but  had  not  been  concerned  in  the 
construction  of  railways  themselves. 

A  company  called  "  The  Ashbury  Railway  Carriage  S  Iron  Com- 
pany "  incorporated  under  the  Companies  Act,  1862,  was  started  for 
the  purpose  of  buying  Mr.  John  Ashbury's  business,  and  among  the 
other  articles  in  the  agreement  for  its  purchase  was  this,  that  the  said 
John  Ashbury  shall  not  be  interested  (except  as  shareholder  in  a 
company)  in  "the  business  of  a  railwaj'-carriage  maker,  iron  manu- 
facturer or  contractor,  or  an}'  other  business  or  branch  of  business 
theretofore  carried  on  by  him  at  the  said  works." 

A  Memorandum  of  Association  of  the  compan}',  dated  on  the  12th 
of  September,  18G2,  was  drawn  up.  By  the  3rd  clause  of  this  memo- 
randum of  association  the  objects  of  the  company  were  thus  delinod  : 
"  The  objects  for  which  the  company  is  established  are  to  make  and 
sell,  or  lend  on  hire,  railway-carriages  and  waggons,  and  all  kinds  of 
railway  plant,  fittings,  machinery,  and  rolling-stock ;  to  carry  on  the 

1  Statement  .abridged.  The  .arpjuments  of  counsel  and  portions  of  the  opinion  ot 
Lord  Caiuks,  are  omitted.  The  concurring  opinions  of  Lords  Chelmsford^ 
Uatherley,  O'Haoak,  and  Selborne  are  omitted.  — Ed. 
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business  of  mechanical  engineers  and  general  contractors  ;  to  purchase 
and  sell,  as  merchants,  timber,  coal,  metals,  or  other  materials ;  and  to 
buy  and  sell  any  sucli  materials  on  commission,  or  as  agents." 

[Portions  of  the  Articles  of  Association  are  set  forth  in  the  case.] 

In  1864  Mr.  Hiche,  the  Defendant  in  Error,  was  carrying  on  business 
in  Belgium,  in  partnersliip  with  his  brother  (since  deceased)  as  a  rail- 
way contractor.  On  the  14th  of  March,  1864,  the  Belgian  Government 
granted  to  certain  persons  named  Gillon  and  Bertsoen  a  provisional 
concession  for  making  a  line  of  railway  from  Antwerp  to  Tournay,  the 
payment  of  two  sums  of  £4000  and  £16,000  being  settled  as  what  is 
called  "caution  money."  The  two  concessionaries  desired  a  company 
to  be  formed  to  carry  this  concession  into  effect.  It  was  agreed  that 
Messrs.  Riclie  were  to  have  the  construction  of  the  line  ;  and  in  the 
earh'  part  of  1865  the  two  concessionaries  and  Messrs.  Biche  and  the 
directors  of  the  Ashhury  Company  met  together,  and  agreed  to  form  a 
company  (Societe  Anonyme)  to  work  the  concession.  The  arrangement 
was  for  the  Ashbury  Company  to  purchase  the  concession  from  Messrs. 
Gillon  for  £70,000,  and  to  give  the  contract  for  its  construction  to 
Messrs.  Biche,  the  company  thus  becoming,  in  fact,  the  contractor  for 
the  construction  of  the  line.  In  this  negotiation  Mr.  James  Ashbury, 
one  of  the  directors  of  the  English  compan}-,  represented  that  company, 
and  entered  into  the  contracts.  Sir  Cusack  Roney  afterwards  acted  in 
the  same  character. 

The  formation  of  a  societe  anonyme  in  Belgium,  and  the  agreement 
with  Messrs.  Biche  that  they  should  construct  the  line  —  the  Ashbury 
compau}'  undertaking  to  suppl}'  the  societe  anonyme  with  the  requisite 
funds  —  was  said  to  have  been  adopted  because  the  rails,  &c.,  supplied 
by  a  Belgian  house  would  be  free  from  the  duty  that  the  Belgian  Gov- 
ernment imposed  on  rails  imported  from  England,  and  consequently 
the  profit  from  the  construction  of  the  line  would  be  increased. 
Messrs.  Biche  began  and  for  some  time  continued  the  works  for  the 
construction  of  the  line  ;  and  for  some  time,  too,  the  Ashbury  directors 
paid,  in  the  name  of  their  company,  money  to  the  societe  anonyme  to 
which  Messrs.  Biche  had  become  entitled. 

Difficulties  about  payment  arose  as  the  work  went  on,  the  English 
shareholders  not  adopting  the  views  of  their  directors  as  to  the 
speculation. 

[The  case  sets  forth  various  proceedings  at  meetings  of  stockholders  ; 
the  claim  being  made  by  plaintiff's  counsel  that  the  stockholders  of  the 
Ashbur\-  Company  had  ratified  the  contract  entered  into  in  the  name  of 
the  Company.] 

The  Ashbury  Company  repudiated  the  contract  for  constructing  the 
line  as  one  ultra  vires.  Messrs.  Riche  brought  this  action  for  damages 
for  breach  of  contract.  The  case  was  referred  to  a  barrister  to  state  a 
special  case  ;  the  Court  to  be  at  liberty  to  draw  inferences  of  fact. 

Tlie  case  setting  forth  the  above  matters  was  first  heard  ])efore  the 
Court  of  Exchequer.     Two  judges  against  one  decided  that  the  verdict 
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should  be  entered  for  the  plaintiffs,  tbe  Messrs,  Riche.  L.  R.  9  Exch. 
224.  The  case  was  then  taken  on  error  to  the  Exchequer  Chamber. 
The  judges  in  that  Court  being  equally  divided,  the  judgment  of  the 
Court  below  was  affirmed.  L.  R.  9  Exch.  249.  Error  was  then  brought 
to  the  House  of  Lords. 

Watkin  Williams,  Q.C.,  and  Coheyi,  Q.C.,  for  the  plaintiffs  in  error 
(the  original  defendants). 

Giffard,  Q.C.,  and  Benjamin,  Q.C.  (  W.  G.  Harrison  with  them), 
for  defendants  in  error  (the  original  plaintiffs). 

Lord  Cairns,  Lord  Chancellor. 

The  action  was  brought  b}-  the  Plaintiffs,  who  appear  to  be  con- 
tractors in  Belgium,  and  it  was  brought  for  damages  for  the  breach 
of  an  agreement  entered  into  between  the  Plaintiffs  and  the  sharehold- 
ers, constituting  the  Ashhxiry  Raihoay  Carriage  and  Iron  Company^ 
Limited. 

These  persons  constituted  a  compan}'  established  under  the  Joint 
Stock  Companies  Act  of  1862.  I  think  your  Lordships  will  find  it 
necessary  to  consider  with  some  minuteness  some  of  the  leading  pro- 
visions of  that  Act  of  Parliament.  But,  in  the  first  place,  you  will 
find  it  convenient  to  ascertain  the  purposes  for  which  this  company 
was  formed,  and  then  the  nature  of  the  agreement,  or  contract,  for 
the  breach  of  which  the  present  action  was  brought. 

[After  discussing  the  above  points  and  quoting  from  the  opinion  of 
Bramwell,  B.,  in  L.  R.  9  Exch.  234.] 

My  Lords,  I  agree  entireh',  both  with  the  description  given  here  by 
Mr.  Baron  Bramwell  of  the  nature  of  the  contract  and  with  the  con- 
clusion at  which  he  arrived,  that  a  contract  of  this  kind  was  not  within 
the  words  of  the  memorandum  of  association.  In  point  of  fact  it  was 
not  a  contract  in  which,  as  the  memorandum  of  association  implies,  the 
limited  company  were  to  be  the  employed,  they  were  the  employers. 
The}'  purchased  the  concession  of  a  railway  —  an  object  not  at  all  within 
the  memorandum  of  association ;  and  having  purchased  that,  they 
employed,  or  they  contracted  to  pay,  as  persons  employing,  the  Plain- 
tiffs in  the  present  action,  as  the  persons  who  were  to  construct  it. 
That  was  reversing  entirely  the  whole  hypothesis  of  the  memorandum 
of  association,  and  was  the  making  of  a  contract  not  included  within, 
but  foreign  to,  the  words  of  the  memorandum  of  association. 

Those  being  the  results  of  the  documents  to  which  I  have  referred, 
I  will  ask  your  Lordships  now  to  consider  the  effect  of  the  Act  of 
Parliament  —  Wiq  Joint  Stock  Companies  Act  oi  1862  —  on  this  state 
of  things.  And  here,  my  Lords,  I  cannot  but  regret  that  b}'  the  two 
Judges  in  the  Court  of  Exchequer  the  accurate  and  precise  bearing  of 
that  Act  of  Parliament  upon  the  present  case  appears  to  me  to  have 
been  entirely  overlooked  or  misapprehended  :  and  that  in  the  Court  of 
Exchequer  Chamber,  speaking  of  the  opinion  of  those  learned  Judges 
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who  thought  that  the  decision  of  the  Court  of  Exchequer  should  be 
maintained,  the  weight  which  was  given  to  the  provisions  of  tliis  Act 
of  Parliament  appears  to  me  to  have  entirely  fallen  short  of  that  which 
ought  to  have  been  given  to  it.  Your  Lordshii)s  are  well  aware  that 
this  is  the  Act  which  put  upon  its  present  permanent  footing  the  regu- 
lation of  joint  stock  companies,  and  more  especiall}-  of  those  joint 
stock  companies  which  were  to  be  authorized  to  trade  with  a  limit  to 
their  liabilitv. 

Tlie  })rovisions  under  which  that  system  of  limiting  liability  was 
inaugurated,  were  m'ovisions  not  merely,  perhaps  I  might  say  not 
mainly,  for  the  benefit  of  the  shareholders  for  the  time  being  in  the 
company ,  but  were  enactments  intended  also  to  provide  for  the  inter- 
ests of  two  other  very  important  bodies :  in  the  first  place,  those  who 
might  become  shareholders  in  succession  to  the  i)ersons  who  were 
shareholders  for  the  time  Deingj  and,  secondly,  fbe  outside  public,  and 
more  particularly  those  who  might  be  creditors  of  companies  of  this 
^ind!  And  I  will  ask  3-our  Lordships  to  observe,  as  I  refer  to  some  of 
the  clauses,  the  marked  and  entire  difference  there  is  between  the  two 
documents  which  form  the  title  deeds  of  companies  of  this  description 
—  I  mean  the  Memorandum  of  Association  on  the  one  hand,  and  the 
Articles  of  Association  on  the  other  hand.  With  regard  to  the  memo- 
randum of  association,  3-onr  Lordships  will  find,  as  has  often  already 
been  pointed  out,  although  it  appears  somewhat  to  have  been  over- 
looked in  the  present  case,  that  that  is,  as  it  were,  the  charter,  and 
defines  the  limitation  of  the  powers  of  a  company  to  be  established 
under  the  Act.  With  regard  to  the  articles  of  association,  those  ar- 
ticles  pla}"  a  part  subsidiary  to  the  memorandum  of  associatiorT  They 
accept  the  memorandum  of  association  as  the  charter  of  incorporation 
of  the  company,  and  so  accepting  it,  the  articles  proceed  to  de- 
fine the  duties,  the  rights  and  the  powers  of  the  governing  body  as 
between  themselves  and  the  company  at  large,  and  tlie  mode  and  form 
in  which  the  business  of  the  company  is  to  be  carried  on,  and  the 
mode  and  form  in  which  changes  in  the  internal  regulations  of  the 
company  ma}-  from  time  to  time  be  made.  With  regard,  therefore, 
to  the  memorandum  of  association,  if  you  find  anything  which  goes 
beyond  that  memorandum,  or  is  not  warranted  by  it,  the  question  will 
arise  whether  that  which  is  so  done  is  ultra  vires,  not  only  of  the 
directors  of  the  company,  but  of  the  company  itself.  With  regard  to 
the  articles  of  association,  if  you  find  anything  wiiich,  still  keeping 
within  the  memorandum  of  association,  is  a  violation  of  the  articles 
of  association,  or  in  excess  of  them,  the  question  will  arise  whether 
that  is  anything  more  than  an  act  extra  vires  the  directors,  but  intra 
vires  the  com  pan \'. 

[Here  his  Lordship  quoted  and  commented  upon  various  clauses  of 
the  Com[)anies  Act  of  1862.J 

The  memorandum  of  association  is,  as  it  were,  the  area  beyond 
which  the  action  of  the  company  cannot  go  ;  inside  that  area  the  share- 
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holders  may  make  such  regulations  for  their  own  government  as  they 

tb.ink  fit. 

Now,  my  Lords,  bearing  in  mind  the  difference  which  I  have  just 
taken  the  liberty  of  pointing  out  to  your  Lordships  between  the 
memorandum  and  tlie  articles,  we  arrive  at  once  at  all  which  appears 
to  me  to  be  necessary  for  the  purpose  of  deciding  this  case.  I  have  used 
the  expressions  extra  vires  and  intra  vires.  I  prefer  either  expression 
very  much  to  one  which  occasionally  has  been  used  in  the  judgments  in 
the  present  case,  and  has  also  been  used  in  other  cases,  the  expression 
"  illegality." 

In  a  case  such  as  that  which  3'our  Lordships  have  now  to  deal  with, 
it  is  not  a  question  whether  the  contract  sued  upon  involves  that  which 
is  malum  prohibitum  or  malum  in  se,  or  is  a  contract  contrar}'  to 
public  policy,  and  illegal  in  itself.  I  assume  the  contract  in  itself  to  be 
perfectly  legal,  to  have  nothing  in  it  obnoxious  to  the  doctrine  involved 
in  the  expressions  which  I  have  used.  The_guestion  Js^not  as  tojhe 
legality  of  the  contract ;  the  question  is  as  to  the  competeiTCj-  and  power 
of  the  company  to  make  the  contract.  Now,  I  am  clearly  of  opinion 
that  this  contract  was  entirely',  as  I  have  said,  beyond  the  objects  in 
the  memorandum  of  association.  If  so,  it  was  thereby  placed  be3'ond 
the  powers  of  the  company  to  make  the  contract.  If  so,  my  Lords,  it 
is  not  a  question  whether  the  contract  ever  was  ratified  or  was  not 
ratified.  If  it  was  a  contract  void  at  its  beginning,  it  was  void  because 
thejiompany  could  not  make  the  contract.  If  every  shareholder  of  the 
company  had  been  in  the  room,  and  ever3'  shareholder  of  the  compan}' 
had  sajd,  "That  is  a  contract  which  we  desire  to  make,  whTclPwe 
authorize  the  directors  to  make,  to  which  we  sanction  the  placing  the 
seal  of  the  company,"  the  case  would  not  have  stood  in  any  different 
position  from  that  in  which  it  stands  now.  The  shareholders  would 
thereby,  by  unanimous  consent,  have  been  attempting  to  do  the  very 
thing  which,  by  the  Act  of  Parliament,  they  were  prohibited  from  doing. 

But,  my  Lords,  if  the  shareholders  of  this  company  could  not  ab 
ante  have  autliorized  a  contract  of  this  kind  to  be  made,  how  could 
the3'  subsequently  sanction  the  contract  after  it  liad,  in  point  of  fact, 
been  made.  I  endeavoured  to  follow  as  accurately  as  I  could,  the  very 
able  argument  of  Mr.  Benjamin  at  your  Lordships'  Bar  on  this  point ; 
but  it  appeared  to  me  that  this  was  a  difficult}^  with  which  he  was 
entirely  unable  to  grapple.  He  endeavoured  to  contend  that  when  the 
shareholders  had  found  that  something  had  been  done  by  the  directors 
which  ought  not  to  have  been  done,  they  might  be  authorized  to  make 
the  best  they  could  of  a  didiculty  into  which  they  had  thus  been  thrown, 
and  therefrom  might  be  deemed  to  possess  power  to  sanction  the  con- 
tract being  proceeded  with.  My  Lords,  I  am  unable  to  adopt  that 
suggestion.  It  appears  to  me  that  it  would  be  perfectly  fatal  to  the 
whole  scheme  of  legislation  to  which  I  have  referred,  if  you  were  to 
hold  that,  in  the  first  place,  directors  might  do  that  which  even  the 
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whole  company  could  not  do,  and  that  then,  the  shareholders  finding    "O'iiif'i- 
r^'  out  what  had  been  done,  could  sanction,  subsequently,  what  they  could  ^  a 

*         not  antecedently  have  authorized.  ""WKc3^    ^ 

Um  My  Lords,  if  this  be  the  proper  view  of  the  Act  of  Parliament,  it    ^>^^       / 

reconciles,  as  it  appears  to  me,  the  opinion  of  all  the  Judges  of  the     "*^'*^^*' 
Court  of  Exchequer  Chamber  ;   because  I  find  Mr.  Justice  BlacJcburn^  '>*-ii3   <<»■«.■«> « 
(t^X-   whose  judgment  was  concurred  in  b^'  two  other  Judges  who  took  the  .CA^ 
»  same  view,  expressing  himself  thus  :  ^   "  I  do  not  entertain  any  doubt      ^« 

.that  if,  on  the  true  construction  of  a  statute  creating  a  corporation  it  Afi^.4^^^„^ 
*^*''  appears  to  be  the  intention  of  the  Legislature,  expressed  or  implied,  , 

J  that  the  corporation  shall  not  enter  into  a  particular  contract,  every    ^y"*'*-*-*-<i 

Court,  whether  of  law  or  equity,  is  bound  to  treat  a  contract  entered    K.,,^^  ^  ,.  ^ 
into  contrar}'  to  the  enactment  as  illegal,  and  therefore  whoU}-  void, 
♦"*-^    and  to  hold  that  a  contract  wholly  void  cannot  be  ratified."     My  Lords,  ""^"'^    '**%,*, 
that  sums  up  and  exhausts  the  whole  case.     In  m}'  opinion,  beyond  all  .»^.n„,^J    ^ 
■•         doubt,  on  the  true  construction  of  the  statute  of  1862,  creating  this 
ytjiyKi    corporation,  it  appears  that  it  was  the  intention  of  the  Legislature,  nof.     *^      ^^ 
,  J.      implied,  but  actually  expressed,  that  the  corporation  should  not  enter,      f^  "r 

^•^     having  regard  to  its  memorandum  of  association,  into  a  contract  of  this    ^"^^    ''^'"^ 
description.     If  so,  according  to  the  words  of  Mr.  Justice  Blaclchurn^    <flU'C.*«vij^^ 
every  Court,  whether  of  law  or  of  equity,  is  bound  to  treat  that  contract,  Jf-f__^.       /   i 
entered  into  contrary  to  the  enactment,  I  will  not  sa}-  as  illegal,  but  as      >       *"<-*^ 
extra  vires,  and  wholly  null  and  void,  and  to  hold  also  that  a  contract     ^**-<Mu. 
wholly  void  cannot  be  ratified. 

My  Lords,  that  relieves  me,  and,  if  your  Lordships  agree  with  me,      T'yO-v.*. 
relieves  your  Lordships  from  an}-  question  with  regard  to  ratification.    *_ 
I  am  bound  to  say  tliat  if  ratification  had  to  be  considered  I  have  found  ^^^    p^'-^^ 
in  this  case  no  evidence  which  to  m}'  mind  is  at  all  sufficient  to  prove  ^»v 
ratification  ;  but  I  desire  to  say  that  I  do  not  wish  to  found  m}'  opin-  v  '    ^"^ 
ion  on  any  question  of  ratification.      This  contract,  in  mv  judgment,    /p^    A*.-»^ 
could  not  haY^_been  ratified   by  the  unanimous  assent  of  the  whole  , 

corporation.  jJ*^  f  •  /Jir 

I  have  only  to  add  to  what  I  have  alread}'  said,  that  I  observe  that 
some  cases  have  been  referred  to  here  —  those  arising  out  [of]  the    ''*~'  ^ 
Agriculturist  Cattle  Insurance  Company  in  3-our  Lordships'  House,* 
and  the  case  of  the  Phosphate  of  Lime  Company  v.  Green,  in  the  Court  (*'    ^7 
of  Common  Pleas  ^ — as  if  they  had  some  bearing  on  the  present  ques-, 
tion.     Those  cases  have  a  bearing  upon  some  of  the  observations  with 
which  I  have  troubled  your  Lordships.     They  are  cases  which  illustrate  ^t^./" 
.  extremely  well  what  I  have  said  just  now,  that  the  articles  of  association  ^. 

of  a  company  of  this  kind  are  the  documents  which  define  the  power  ***^^»*^(W 
of  directors  as  between  themselves  and  the  company.  In  those  cases  ,'.  .  ^l-nJ^ 
which  I  have  mentioned  the  whole  question  was,  whether  the  directors  , 

1  Law  Rep.  9  Ex.  262.  \>^^'>,Ut^       C 


»  Spackman  v.  Evans,  Law  Rep.  3  H.  L.  171;  Evans  v.  Smallcombe,  Ibid.  249; 
Would swnrth  v.  Evans.  Ibid.  263- 

»  Law  Rep.  7  C.  P.  43.  ^^^    ,      ,.     ,     J-    a.*..  Jritt'.  ■  '   ■ 
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had  gone  beyond  the  powers  which  were  intrusted  to  them,  and  by 
which  their  authority  was  limited  under  the  articles  of  association,  or 
whether  that  which  had  been  agreed  to  had  been  duly  performed.  In 
no  one  of  those  cases  was  there  any  question  as  to  whether  the  power 
of  the  whole  company  had  been  exceeded. 

Those  cases  have  no  application  whatever  to  the  present  case.  The 
present  case  stands  upon  the  power,  not  of  the  directors  alone,  but  of 
the  whole  company  as  settled  by  the  Act  of  Parliament. 

My  Lords,  for  the  reasons  which  I  have  thus  endeavored  to  express, 
I  submit  to  your  Lordships  and  move  your  Lordships  that  the  judgment 
in  the  present  case  should  be  reversed,  and  judgment  entered  for  the 
Defendants. 


^' 
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1890.    139  United  States,  24. 

A  coBPOBATioK,  formed  by  articles  of  association,  called  a  certificate 
or  charter,  under  the  general  laws  of  Pennsylvania  concerning  manu- 
facturing companies,  with  a  certain  capital  stock,  for  twenty  years, 
for  "the  transportation  of  passengers  in  railroad  cars  constructed  and 
owned  by  the  said  company  "  under  certain  patents,  carried  on  the  busi- 
ness of  manufacturing  sleeping  cars  under  its  patents,  and  of  hiring  or 
letting  the  cars  to  railroad  companies  by  written  contracts,  receiving 
a  revenue  from  the  sale  of  berths  and  accommodations  to  passengers. 
Seven  years  afterwards,  by  a  special  act  of  the  legislature  of  Penn- 
sylvania, the  charter  was  extended  for  ninety-nine  years,  and  the  cor- 
poration was  empowered  to  double  its  capital  stock,  and  "  to  enter  into 
contracts  with  corporations  of  this  or  any  other  State  for  the  leasing  or 
hiring  and  transfer  to  them,  or  any  of  them,  of  its  railway  cars  and  other 
personal  property."  The  corporation  forthwith  entered  into  an  inden- 
ture with  a  corporation  of  another  State  engaged  in  a  similar  business, by 
which  it  leased  and  transferred  to  that  corporation  all  its  cars,  railroad 
contracts,  patent  rights  and  other  personal  property,  moneys,  credits 
and  rights  of  action,  for  the  term  of  ninety-nine  years,  except  so  far 
as  tlie  contracts  and  patents  should  expire  sooner ;  and  covenanted  not 
to  "  engage  in  the  business  of  manufacturing,  using,  or  hiring  sleeping 
cars  "  while  the  indenture  should  remain  in  force ;  and  the  lessee  cov- 
enanted to  pay  all  existing  debts  of  the  lessor,  and  to  pay  to  the  lessor 
annually  the  sum  of  ^2C)l,0()0,  during  the  entire  term  of  ninety-nine 
years,  unless  the  indenture  should  be  sooner  terminated  as  therein 
provided.  The  question  was  whether  an  action  could  be  maintained 
by  the  lessor  upon  this  contract  to  recover  the  sums  thereby  payable 
for  a  period  during  which  the  lessee  had  enjoyed  the  benefits  of  the 
contract. 
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Mr.  Justice  Gray.  .  .  .  The  clear  result  of  these  decisions  may  be 
summed  up  thus :  The  charter  of  a  corporation,  read  in  the  light  of 
any  general  laws  which  are  applicable,  is  the  measure  of  its  powers, 
and  the  enumeration  of  those  powers  implies  the  exclusion  of  all  others 
not  fairly  incidental.  All  contracts  made  by  a  corporation  beyond  the 
scope  of  those  powers  are  imlawful  and  void,  and  no  action  can  be 
maintained  upon  them  in  the  counts,  and  this  upon  three  distinct 
grounds :  the  obligation  of  every  one  contracting  with  a  corporation, 
to  take  notice  of  the  legal  limits  of  its  powers  ;  the  interest  of  the 
itockJioiaers,  not  to  be  subjected  to  risks  which  they  have  never  under- 
taken ;  and,  above  all,  the  interest  of  the  public,  that  the  corporation 
shall  not  transcend  the  powers  conferred  upon  it  by  law.  A  corpora- 
tion cannot,  without  the  assent  of  the  legislature,  transfer  its  franchise 
to  another  corporation,  and  abnegate  the  performance  of  the  duties  to 
the  public,  imposed  upon  it  by  its  charter  as  the  consideration  for  the 
grant  of  its  franchise.  Neither  the  grant  of  a  franchise  to  transport 
passengers,  nor  a  general  authority  to  sell  and  dispose  of  property, 
empowers  the  grantee,  while  it  continues  to  exist  as  a  corporation,  to 
sell  or  to  lease  its  entire  property  and  franchise  to  another  corporation. 
These  principles  apply  equally  to  companies  incorporated  by  special 
charter  from  the  legislature,  and  to  those  formed  by  articles  of  asso- 
ciation under  general  laws. 

The  view  which  this  court  has  taken  of  the  question  presented  by 
this  branch  of  the  case,  and  the  only  view  which  appears  to  us  con- 
sistent with  legal  principles,  is  as  follows  :  — 

A  contract  of  a  corporation,  which  is  ultra  vires,  in  the  proper  sense, 
that  is  to  say,  outside  the  object  of  its  creation  as  defined  in  the  law    ^ 
of  its  organization,  and  therefore  beyond  the  powers  conferred  upon 
it  by  the  legislature,  is  not  voidable  only,  but  wholly  void,  and  of  no 
legal  effect.     The  objection  to  the  contract  is,  not  merely  that  the  cor- 
poration ought  not  to  have  made  it,  but  that  it  could  not  make  it.    The 
contract  cannot  be  ratified  by  either  party,  because  it  could  not  have 
been  authorized  by  either.     No  performance  on  either  side  can  give|| 
the  unlawful  contract  any  validity,  or  be  the  foundation  of  any  right  jl  I 
of  action  upon  it. 

When  a  corporation  is  acting  within  the  general  scope  of  the  powers 
conferred  upon  it  by  the  legislature,  the  corporation,  as  well  as  persons  • 
contracting  with  it,  may  be  estopped  to  deny  that  it  has  complied  with 
the  legal  formalities  which  are  prerequisites  to  its  existence  or  to  its 
action,  because  such  requisites  might  in  fact  have  been  complied  with. 
But  when  the  contract  is  beyond  the  powers  conferred  upon  it  by  ex- 
isting laws,  neither  the  corporation,  nor  the  other  party  to  the  contract, 
can  be  estopped,  by  assenting  to  it,  or  by  acting  upon  it,  to  show  that 
it  was  prohibited  by  those  laws. 

The  doctrine  of  the  common  law,  by  which  a  tenant  of  real  estate  is 
estopped  to  deny  his  landlord's  title,  has  never  been  considered  by  this 
court  as  applicable  to  leases  by  railroad  corporations  of  their  roads  and 
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francliises.  It  certainly  has  no  bearing  upon  the  question  whether  this 
defendant  may  set  up  that  the  lease  sued  on,  Avhich  is  not  of  real 
estate,  but  of  personal  property,  and  which  includes,  as  inseparable 
from  the  other  property  transferred,  the  inalienable  franchise  of  the 
plaintiff,  is  unlawful  and  void,  for  want  of  legal  capacity  in  the  plain- 
tiff to  make  it. 

A  contract  idtra  wires  being  unlawful  and  void,  not  because  it  is  in 
itself  immoral,  but  because  the  corporation,  by  the  law  of  its  creation, 
I  is  incapable  of  making  it,  the  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract,  have  always  striven  to  do  justice 
between  the  parties,  so  far  as  could  be  done  consistently  with  adher- 
ence to  law,  by  permitting  property  or  money,  parted  with  on  the  faith 
fof  the  unlawful  contract,  to  be  recovered  back,  or  compensation  to  be 
made  for  it. 

In  such  case,  however,  the  action  is  not  maintained  upon  the  unlaw- 
ful contract,  nor  according  to  its  terms  ;  but  on  an  implied  contract  of 
the  defendant  to  return,  or,  failing  to  do  that,  to  make  compensation 
for,  property  or  money  which  it  has  no  right  to  retain.  To  maintain 
such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  unlawful  contract. 

The  ground  and  the  limits  of  the  rule  concerning  the  remedy,  in 
the  case  of  a  contract  ultra  vires,  which  has  been  partly  performed,  and 
under  which  property  has  passed,  can  hardly  be  summed  up  better 
than  they  were  by  Mr.  Justice  Miller  in  a  passage  already  quoted, 
where  he  said  that  the  rule  "  stands  upon  the  broad  ground  that  the 
contract  itself  is  void,  and  that  nothing  which  has  been  done  under  it, 
nor  the  action  of  the  court,  can  infuse  any  vitality  into  it ;  "  and  that 
"  where  the  parties  have  so  far  acted  under  such  a  contract  that  they 
cannot  be  restored  to  their  original  condition,  the  court  inquires  if 
relief  can  be  given  independently  of  the  contract,  or  whether  it  will 
refuse  to  interfere  as  the  matter  stands."  Pennsylvania  Railroad  v. 
St.  Louis,  &c..  Railroad,  118  U.  S.  317. 

Whether  this  plaintiff  could  maintain  any  action  against  this  defend- 
ant, in  the  nature  of  a  quantum  meruit,  or  otherwise,  independently 
of  the  contract,  need  not  be  considered,  because  it  is  not  presented  by 
this  record,  and  has  not  been  argued.  This  action,  according  to  the 
declaration  and  the  evidence,  was  brought  and  prosecuted  for  the  single 
purpose  of  recovering  sums  which  the  defendant  had  agreed  to  pay 
by  the  unlawful  contract,  and  which,  for  the  reasons  and  upon  the 
authorities  above  stated,  the  defendant  is  not  liable  for. 

Judgment  affirmed. 
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JEMISON  V.    CITIZENS'   SAVINGS  BANK. 

1890.     122  New  York,  135.1 

Appeal  from  General  Term  of  Supreme  Court  in  First  Judicial  De- 
partment, affirming  a  judgment  in  favor  of  defendant. 

Francis  C.  Barlow^  for  appellant. 

Benjamin  II.  Bristow,  and  William  D.  Guthrie^  for  respondent. 

Haight,  J.  The  plaintiffs  were  commission  mercliants  and  members 
of  the  Cotton  Exchange  of  the  cit^-  of  New  York.  The  defendant  was 
a  savings  bank  and  trust  corporation  organized  under  the  laws  of  Texas. 

This  action  was  brought  to  recover  commissions,  and  for  mone}* 
claimed  to  have  been  expended  for  the  defendant  on  the  purchase  and 
sale  of  cotton  futures. 

The  defense  was  that  the  defendant,  as  a  savings  bank  and  trust  cor- 
poration, had  no  power  or  authoritj'  to  deal  in  the  purchase  and  sale  of 
cotton  for  future  deliver}',  or  in  contracts  for  the  purpose  of  specula- 
tion ;  that  in  the  transaction  alleged  in  the  complaint  it'  acted  as  the 
agent  of  one  Albert  P.  Clopton,  of  Jefferson,  Texas,  and  that  the  fact 
that  he  was  the  principal  for  whom  the  defendant  acted  was  disclosed 
and  well  known  to  the  plaintiffs  prior  to  the  time  of  the  transaction 
referred  to. 

Whilst  the  fact  distinctl}'  appears  from  the  correspondence  between 
the  parties  that  the  defendant  was  acting  for  "good  responsible  cus- 
tomers," the  General  Term  was  of  the  opinion  that  this  defense  could 
not  be  sustained  for  the  reason  that  the  defendant  did  not  disclose  the 
name  of  its  principal  at  the  time  of  the  giving  of  the  orders  complained 
of  for  the  purchase  and  sale  of  cotton  futures.  Had  this  defense  been 
sustained,  the  principal  and  not  the  defendant,  his  agent,  would  have 
been  liable.  Without  stopping  to  consider  the  evidence  we  shall  as- 
sume that  this  defense  was  not  established,  and  proceed  to  consider  the 
question  as  to  whether  the  defendant  was  liable  as  principal. 

Transactions  between  the  parties  commenced  in  Januar}',  1879,  b}'  a 
letter  from  J.  H.  Parsons,  as  cashier  of  the  defendant,  asking  the 
plaintiffs  the  amount  of  margin  and  commission  the}-  required  for  the 
purchase  of  cotton  futures.  The  plaintiffs  answered,  giving  the  amount, 
and  this  was  followed  by  an  order  b}^  telegraph  from  Parsons,  as  cashier, 
under  date  of  February  tenth,  to  buy  100  bales,  June  delivery,  and  on 
the  same  day  he  wrote  the  plaintiffs  that  the  order  was  made  for  one  of 
their  customers  who  had  deposited  $250,  as  per  their  favor  of  the  twen- 
t3'-seventh  ult.  Other  orders  followed,  the  final  result  of  which  was  a 
loss,  to  recover  which  this  action  was  brought.  At  the  time  Parsons 
was  the  cashier  of  the  defendant,  possessing  the  powers  and  duties  in- 
cident to  the  office  under  the  charter,  constitution  and  by-laws,  having 
the  general  charge  of  the  business  of  the  bank  and  the  supervision  of  the 
1  Arguments  and  part  of  opiuion  omitted.  — Ed. 
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concern,  and  inasmuch  as  the  answer  alleges  that  the  transactions 
referred  to  in  the  complaint  were  had  between  the  plaintiffs  and  the 
defendant  acting  as  agent,  we  shall  treat  him  as  possessing  all  of  the 
authority-  to  act  in  the  premises  that  the  directors  of  the  defendant  had 
t.he  power  to  give.  This  brings  us  to  the  question  whether  or  not  the 
defendant  had  the  power  to  make  the  orders  in  question. 

Whilst  the  buying  and  selling  of  cotton  to  be  delivered  in  the  future, 
may  not  ordinarily-  be  immoral  or  prohibited  by  an}'  statute,  it  is  not 
included  in  the  powers  given  to  the  defendant  by  its  charter.  The 
transaction  in  question  was  prejudicial  to  its  stockholders  and  tended  to 
endanger  and  destro}'  the  safeguards  provided  for  the  depositors.  The 
stockholders  and  depositors  had  the  right  to  have  their  funds  invested 
in  accordance  with  the  provisions  of  the  charter  and  the  Constitution 
and  laws  of  the  state,  and  in  so  far  as  this  right  was  violated  by  the 
transaction  in  question  it  was  a  misappropriation  of  the  funds  and 
immoral. 

It  is  contended  that  the  defense  of  ultra  vires  is  not  available  in  this 
ease,  for  the  reason  that  the  contract  had  been  executed  on  the  part  of 
the  plaintiffs  and  that  the  defendant  is  estopped  from  setting  up  the 
defense.  In  the  case  of  Whitney  Arms  Co.  v.  Barlow  (63  N.  Y.  62) 
the  plaintiff  was  a  corporation  organized  for  the  purpose  of  manufac- 
turing every  variet}'  of  fire-arms  and  other  implements  of  war,  and  all 
kinds  of  machinery  adapted  to  the  construction  thereof.  It  entered 
into  a  contract  with  the  American  Seal  Lock  Compan}'  to  manufacture 
and  deliver  10,000  locks.  The  locks  having  been  delivered,  it  was  held 
that  the  contract  was  fully  executed  and  that  the  plea  of  xdtra  vires 
would  not  prevail  as  a  defense  to  an  action  brought  to  recover  the  con- 
tract price.  We  do  not  question  the  rule  thus  invoked.  It  has  been 
repeatedly  declared  in  other  cases,  as,  for  instance,  in  Parish  v.  Wheeler 
(22  N.  Y.  494),  in  which  it  was  held  that  a  railroad  company  having 
purchased  and  received  a  steamboat  could  be  compelled  to  pay  for  it, 
although  the  power  to  purchase  such  boat  was  not  included  in  its  char- 
ter. But  this  doctrine  has  n6  application  to  executory  contracts  which 
are  sought  to  be  made  the  foundation  of  an  action,  or  to  contracts  that 
are  prohibited  as  against  public  policy  or  immoral.  {Nassau  Bank  v. 
Jones,  supra;  F.  C.  &  S.  L.  R.  Co.  v.  K.  <b  II.  B.  Co.  131  U.  S. 
371-389.) 

In  the  case  at  bar,  tlie  transaction  as  we  have  seen  was  not  only  im- 
moral and  in  violation  of  the  rights  of  the  stockholders  and  depositors, 
hilt  the  defendant  had  received  nothing  by  virtue  of  it.  The  cotton 
had  been  purchased  by  the  plaintiffs  in  their  own  name,  they  taking 
title  thereto  and  holding  it  upon  the  defendant's  account.  It  was  pur- 
chased under  the  rules  of  the  Cotton  Exchange  of  the  city  of  New  York 
in  which  the  members  doing  business  therein  with  other  members  act 
as  principals  and  are  liable  as  such.  The  most  that  can  be  claimed  is 
that  they  held  the  cotton  or  the  contracts  therefor  subject  to  the  call  or 
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order  of  the  defendant.  There  had  been  no  delivery  of  any  cotton  or 
property  of  any  kind,  or  transfer  of  any  title  to  such  property  to  the 
detendant.  if  the  steamboat  had  never  been  delivered  to  the  railroad 
company  so  as  to  transter  the  titl6  thei'eto,  or  it  tne  1U,UUU  locks  had 
Tiever  been  delivered  to  the  American  Seal  Lock  Company,  very  differ- 
ent questions  would  have  been  presented  in  the  cases  to  which  we  have 
called  attention.  We  consequently  are  of  the  opinion  that  under  the 
circumstances  of  this  case  the  defence  of  ultra  vires  is  still  available  to 
the  defendant. 

The  claim  is  made  on  behalf  of  the  appellants  that  the  defendant,  in 
making  the  orders,  acted  as  an  agent  for  an  undisclosed  principal,  and 
is,  therefore,  liable  as  such.  If  the  defendant  had  no  power  to  engage 
in  the  business  as  principal  we  do  not  understand  what  right  it  had  to 
do  so  as  an  agent,  but  conceding  that  it  was  an  agent  and  that  the  or- 
ders were  made  for  and  on  behalf  of  Clopton,  then  this  action  should 
have  been  brought  against  Clopton  instead  of  the  defendant.  But  it  is 
claimed  that  the  defendant  neglected  to  disclose  its  principal  at  the  time 
of  making  the  orders  and  for  that  reason  it  is  liable  ;  but  if  it  neglected 
to  disclose  its  principal,  so  far  as  this  action  with  the  plaintilfs  is  con- 
cerned, it  must  be  regarded  as  principal  and  liable  as  such,  and  if  a 
principal  then  the  question  of  ultra  vires  arises.  The  plaintiffs  cannot 
sustain  their  action  upon  the  two  theories,  for  they  lead  in  different 
directions.  They  cannot  proceed  upon  the  theory  that  the  defendant 
was  an  agent,  for  the  purpose  of  avoiding  the  question  of  ultra  vires, 
and  then  upon  the  theory  that  the  defendant  was  a  principal,  for  the 
purpose  of  establishing  a  right  to  recover.  Undoubtedly  a  person  may 
in  fact  be  an  agent  and  still  bind  himself  as  a  principal,  but  if  he  is 
proceeded  against  as  a  principal  he  is  entitled  to  all  of  the  rights  and 
privileges  that   the  law  gives  to  a  person  occupying  that  position. 

We  consequently  are  of  the  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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BISSELL  V.  THE  MICHIGAN  SOUTHEKN  AND  NORTHERN 
INDIANA  RAILROAD  COMPANIES. 

I860.     22  New  York,  258. 

Appeal  from  the  Supreme  Court.     The  trial  was  before  referees. 

The  defendant  railroads  operated  a  railroad  in  the  State  of  Illinois. 
Neither  had  authority  under  its  charter  to  operate  such  railroad.  On 
the  2oth  day  of  April,  1853,  the  defendants  took  into  a  train  of  their 
cars  near  Chicago,  in  the  State  of  Illinois,  the  plaintiff  and  his  baggage, 
as  a  passenger  therein,  to  Toledo,  for  fare  and  reward.  While  the  plain- 
tiff was  on  the  defendants'  cars,  and  while  being  conveyed  by  them 
eastward  on  said  road,  in  the  State  of  Illinois,  the  defendants'  cars 
were  run  carelessly,  at  a  hazardous  speed  at  the  crossing  of  the  Illinois 
Central  Railroad,  and  the  road  occupied  and  run  b}'  the  defendants ;  by 
means  whereof  the  defendants'  cars  run  into  and  came  in  collision  with 
a  train  of  cars  then  running  on  the  Illinois  Central  Railroad,  across  the 
said  road  owned  and  occupied  by  the  defendants,  and  a  passenger  car 
of  the  defendants',  which  the  plaintiff  occupied,  was  broken  to  pieces, 
and  the  plaintiff  damaged  and  injured  in  liis  person  and  property. 

The  referees  reported  in  the  plaintiff's  favor  for  $2,500,  for  which 
judgment  was  entered  ;  and  such  judgment  having  been  affirmed  at 
general  term  in  the  sixth  district,  the  defendants  appealed  to  this 
court. 

Charles  Tracy ^  for  the  appellants. 

Ainasa  J.  Parker^  for  the  respondent. 

CoMSTOCK,  Ch.  J.  A  general  statement  of  the  plaintiff's  case  is,  that 
the  two  corporations  defendant  were  jointly  engaged  in  the  business 
of  carrying  passengers  and  freight  between  Chicago  and  Lake  Erie, 
through  a  part  of  the  State  of  Illinois,  and  through  the  States  of 
Indiana  and  Michigan,  by  three  connected  railroads  wliich  they  owned 
or  controlled,  and  the  business  of  which  was  managed  under  a  consoli- 
dated arrangement  which  had  been  in  force  between  the  defendants  for 
some  time  previous  to  the  injury  com{)lained  of;  that,  being  so  engaged, 
they  undertook  and  assumed  to  carry  him,  the  plaintiff,  as  a  passenger 
from  Chicago,  or  a  point  near  that  place,  eastward  over  the  consolidated 
line  of  road  ;  that  he  took  his  seat  in  their  cars  accordingly,  and  that 
during  the  transit  he  was  injured  by  an  accident  which  happened 
through  their  carelessness  and  neglect.  Assuming  the  truth  of  this 
statement,  there  is  no  doubt  of  the  plaintiff's  right  to  recover.  But  the 
defendants  deny  the  legal  truth  of  these  facts,  because  one  of  the  com- 
panies was  chartered  by  the  legislature  of  Michigan,  with  power  to 
build  a  road  in  that  State,  and  the  other  by  the  legislature  of  Indiana, 
with  power  to  build  one  in  that  State.  The}-  both  insist  that  they  had 
no  right  or  power  under  their  respective  charters  to  consolidate  their 
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business  in  the  manner  stated,  and  especially  that  they  could  not 
legally,  either  separately  or  jointly,  acquire  the  possession  and  use  of 
a  connecting  road  in  the  State  of  Illinois  and  undertake  to  carr}-  pas- 
sengers or  freight  over  the  same.  They  do  not  deny  that  their  boards 
of  directors  and  agents,  duly  authorized  to  wield  all  the  powers  which 
the  corporations  themselves  possessed,  entered  into  the  arrangements 
which  have  been  mentioned,  nor  that,  in  the  execution  of  those  arrange- 
ments, the}-  made  the  contract  with  the  plaintiff  to  carry  him  as  a 
passenger;  nor  do  the}'  den}'  that  the}'  received  the  benefit  of  that 
contract  in  the  customary  fare  which  he  paid.  Their  defence  is,  simply 
and  purely,  that  they  transcended  their  own  powers  and  violated  their 
own  organic  laws.  On  this  ground  they  insist  that  their  business  was 
not,  in  judgment  of  law,  consolidated  ;  that  they  did  not  use  and 
operate  a  road  in  Illinois  ;  that  they  did  not  undertake  to  carry  the 
plahitiff  over  it;  and  did  not,  by  their  negligence,  cause  the  injury  of 
which  he  complains ;  but  that  all  these  acts  and  proceedings  were,  in 
legal  contemplation,  the  acts  and  proceedings  of  the  natural  persons 
who  were  actually  engaged  in  promoting  the  same. 

Can  then  two  railroad  corporations,  having  connecting  lines,  thus 
unite  their  business,  for  the  purpose  of  promoting  their  common 
interest :  charter  another  connecting  road  in  furtherance  of  the  same 
policy :  hold  themselves  out  to  the  public  as  carriers  over  the  whole 
route :  enter  into  contracts  accordingly :  receive  the  benefit  of  those 
contracts ;  and  then,  when  liabilities  arise,  interpose  the  violation  of 
their  own  charters  to  shield  them  from  responsibility?  Such  a  defence 
is  shocking  to  the  moral  sense,  and  although  it  appears  to  have  some 
support  in  judicial  opinions,  I  think  it  has  no  foundation  in  the  law. 

The  doctrine  has  certainly  been  asserted  on  some  occasions,  that,  in 
all  cases  where  the  contracts  and  dealings  of  a  corporation  are  claimed 
to  be  invalid  for  want  of  power  to  enter  into  the  same,  a  comparison 
must  be  instituted  between  those  contracts  and  dealings  and  the  charter, 
and,  if  the  charter  does  not  appear  to  embrace  them,  then  that  they 
must  be  adjudged  void  to  all  intents  and  purposes,  and  in  all  conceivable 
circumstances.  The  reasoning  on  which  this  doctrine  has  been  usually 
claimed  to  rest,  denies,  in  eflfect,  that  corporations  can,  or  ever  do, 
exceed  their  powers.  They  are  said  to  be  artificial  beings,  having 
certain  faculties  given  to  them  by  law,  which  faculties  are  limited  to 
the  precise  purposes  and  objects  of  their  creation,  and  can  no  more  be 
exerted  outside  of  those  purposes  and  objects  than  the  faculties  of  a 
natural  person  can  be  exerted  in  the  performance  of  acts  which  are  not 
within  human  power.  In  this  view,  these  artificial  existences  are  cast 
in  so  perfect  a  mould  that  transgression  and  wTong  become  impossible. 
The  acts  and  dealings  of  a  corporation,  done  and  transacted  in  its 
name  and  behalf  by  its  board  of  directors,  vested  with  all  its  powers, 
are,  unless  justified  by  its  charter,  according  to  this  reasoning,  the  acts 
and  dealings  of  the  individuals  engaged  in  them,  and  for  which  they 
alone  are  responsible.     But  such,  I  apprehend,  is  not  the  nature  of  ^^-^^  y  "** 
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these  bodies.  Like  natural  persons,  the}'  can  overleap  the  legal  and 
moral  restraints  imposed  upon  them  :  in  other  words,  they  are  capable 
of  doing  wrong.  To  say  that  a  corporation  has  no  right  to  do  unau- 
thorized acts,  is  only  to  put  forth  a  very  plain  truism  ;  but  to  say  that 
such  bodies  have  no  power  or  capacity  to  err,  is  to  impute  to  them  an 
excellence  which  does  not  belong  to  any  created  existences  with  which 
we  are  acquainted.  The  distinction  between  power  and  right  is  no 
more  to  be  lost  sight  of  in  respect  to  artificial  than  in  respect  to  natural 
persons. 

I  think  this  doctrine  of  theoretical  perfection  in  corporations  would 

convert  them  practically  into  most  mischievous  monsters.     A  banking 

institution,  through  its  board  of  directors,  mav  invest  its  funds  in  the 

purchase  of  stocks  or  cotton,  and  every  holder  of  its  stock  may  acquiesce, 

expecting  to  pi'ofit  by  the  speculation.     If  the  enterprise  is  successful, 

the  corporation  and  its  stockholders  gain  b}-  the  result.     If  a  depression 

occurs  in  the  market,  and  disaster  is  threatened,  the  doctrine  that  a 

corporation  can  never  act  outside  of  its  charter  enables  it  to  saj',  "  this 

is  not  our  dealing,"  and  the  money  used  in  the  adventure  may  be 

unconditionally  reclaimed  from  whatever  parties  have  received  it  in 

exchange  for  value  ;   while  the  injured  dealer  must  seek  his  remedy 

against  agents  perhaps  irresponsible  or  unknown.     Corporations  may 

thus  take  all  the  chances  of  gain,  without  incurring  the  hazards  of  loss. 

Familiar  maxims  of  the  law   must  be  reversed.     In  the   relation   of 

private  principal  and  agent,  the  adoption  of  an  agent's  unauthorized 

dealing  is  equivalent  to   an  original  authority  ;   and  the  adoption  is 

perfect   when    the   principal   receives   the    proceeds   of  that   dealing. 

Corporations  may  practically  act  in  the  same  manner.     The  proceeds 

of  unauthorized  adventures  may  be  received  and  become  blended  with 

their  legitimate  business  and  funds  so  as  to  be  wholly  undistinguishable  ; 

but,  as  the  adventures  themselves  were,  in  judgment  of  law,  impossible, 

considered  as  corporate  transactions,  so  they  cannot  become  possible 

upon  anj'^  principle  of  ratification  or  estoppel.     If  we  say  there  is  an 

■'  utter  absence  of  power  or  faculty  to  engage  in  the  dealing,  it  is  a 

self-evident  proposition  that  no  rule  of  estoppel  can  change  the  result. 

It  is  not  uncommon,  in  charters  of  corporations,  to  lay  express  pro- 
hibitions upon  them  as  a  limitation  of  their  powers,  having  in  view  the 
maintenance  of  some  public  policy;  as,  for  example,  prohibitions 
relating  to  the  currency  of  the  State.  If  they  violate  these  prohibi- 
tions, they  have  been  supposed  to  be  public  offenders,  and  on  that 
ground  the  law  has  always  denied  to  them  its  remedial  processes  either 
in  affirmance  or  disaffirmance  of  their  unlawful  contracts  ;  thus  regard- 
ing them  as  private  offenders  are  regarded.  But  this  rule  of  law  must 
be  overthrown,  if  we  admit  this  theory  of  constitutional  inability  in 
corporations  to  overstep  the  limits  of  rightful  power.  In  the  case  of 
The  Life  and  Fire  Insurdnce  Company  v.  Tlie  Mechanics''  Fire 
Inaurarice  Company  (7  Wend.,  31),  it  was  contended  that  a  certain 
corporate  transaction,  if  unlawful,  was  to  be  regarded  as  the  act  of  the 
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agents  or  officers  of  the  compan}',  and  not  of  the  companj',  and,  there- 
fore, that  the  company  should  be  allowed  to  recover  back  the  money 
or  property  improperly  disposed  of.  That  doctrine  was  refuted  by  Mr. 
Justice  Sutherland  in  this  language  :  "  This  would  be  a  most  con- 
venient distinction  for  corporations  to  establish  —  that  every  violation 
of  their  charter  or  assumption  of  unauthorized  power  on  the  part  of 
their  officers,  although  with  the  full  approbation  of  their  directors,  is  to 
be  considered  the  act  of  the  officers,  and  is  not  to  prejudice  the  cor- 
poration itself.  There  would  be  no  possibility  of  ever  convicting  a 
corporation  of  exceeding  its  powers  and  thereby  forfeiting  its  charter, 
or  incurring  any  other  penalty,  if  this  principle  could  be  established." 
These  remarks  suggest  an  unanswerable  argument  against  the  doctrine. 
Wh}',  it  may  be  asked,  does  the  law  provide  the  remedy  b^'  quo  war- 
9'afito  against  corporations  for  usurpation  and  abuse  of  power?  Is  it 
not  the  very  foundation  of  that  proceeding,  that  corporations  can  and 
do  perform  acts  and  usurp  franchises  be3ond  the  rightful  authority 
conferred  by  their  charters  ?  Most  assuredly  this  is  so.  The  sovereign 
power  of  the  State  interposes,  alleges  the  excess  or  abuse,  and  on  that 
ground  demands  from  the  courts  a  sentence  of  forfeiture. 

One  of  the  sources  of  error  in  reasoning  upon  legal  as  well  as  other 
questions,  is,  inexactness  in  the  use  of  language,  or,  perhaps,  in  the 
perfectness  of  language,  to  express  the  varieties  of  thought.  It  is  a 
self-evident  truth,  that  a  natural  person  cannot  exceed  the  powers 
which  belong  to  his  nature.  In  this  proposition,  we  use  words  in  their 
literal  and  exact  sense.  In  the  same  sense,  it  is  a  truth  equally  evident 
that  a  corporation  cannot  exceed  its  powers  ;  but  this  is  only  asserting 
that  it  cannot  exercise  attributes  which  it  does  not  possess.  As  an 
impersonal  being,  it  cannot  experience  religious  emotion,  or  feel  the 
moral  sentiments.  Corporations  are  said  to  be  clothed  with  certain 
powers  enumerated  in  their  charters  or  incidental  to  those  which  are 
enumerated,  and  it  is  also  said  they  cannot  exceed  those  powers  ;  there- 
fore, it  has  been  urged  that  all  attempts  to  do  so  are  simply  nugatory. 
The  premises  are  correct  when  properly  understood  ;  but  the  conclusion 
is  false,  because  the  premises  are  misinterpreted.  When  we  speak  of 
the  powers  of  a  corporation,  the  term  only  expresses  the  privileges  and 
franchises  which  are  bestowed  in  the  charter ;  and  when  we  say  it 
cannot  exercise  other  powers,  the  just  meaning  of  the  language  is,  that 
as  the  attempt  to  do  so  is  without  authority  of  law,  the  performance 
of  unauthorized  acts  is  a  usurpation  which  may  be  a  wrong  to  the  State, 
or,  perhaps,  to  the  shareholders.  But  the  usurpation  is  possible.  In 
the  same  sense,  natural  persons  are  under  the  restraints  of  law,  but 
the\'  ma}'  transgress  the  law,  and  when  they  do  so  they  are  responsible 
for  their  acts.  From  this  consequence  cori)orations  are  not,  in  m}' 
judgment,  w^hoUy  exempt.  The  privileges  and  franchises  granted  are 
not  the  whole  of  a  corporation.  Every  trading  corporation  aggregate 
includes  an  association  of  persons  having  a  collective  will,  and  a  board 
of  directors  or  other  agency  in  which  that  will  is  embodied,  and  through 
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which  it  ma}'  be  exerted  in  modes  of  action  not  expressed  in  the  organic 
law.  Thus,  like  moral  and  sentient  beings,  they  ma}'  and  do  act  in 
opposition  to  the  intention  of  their  creator,  and  they  ought  to  be 
accountable  for  such  acts. 

A  great  variety  of  cases  might  be  supposed,  in  which  this  doctrine  of 
corporate  exemption  from  liability  could  not  be  defended  upon  any 
rule  of  reason  or  principle  of  justice.  But  perhaps  none  of  them  would 
afford  a  more  persuasive  illustration  than  the  one  now  under  considera- 
tion. Let  us  look  at  the  facts  and  consider  the  results.  These  cor- 
porations had  boards  of  directors  in  whom  were  vested  every  power, 
faculty  or  function  which  belonged  to  the  bodies  they  represented.  We 
have  then  no  question  in  the  law  of  agency;  for  the  agents,  if  tliat  be 
the  proper  term,  had  all  the  powers  of  the  principals.  Indeed,  in  an 
important  sense,  they  were  the  principals  ;  because  their  authority  was 
not  received  by  delegation  from  any  other  principal.  These  boards 
proceeded  to  consolidate  the  two  lines  of  road,  and  they  included  in  the 
scheme  another  connecting  road.  This  being  done,  they  entered  into 
all  the  relations  of  earners  with  the  public,  and  the  entire  business  of 
both  companies  was  thus  conducted  for  a  period  of  several  years,  with 
no  complaint  on  the  part  of  the  State  sovereignties  which  granted  the 
charters,  and  none  on  the  part  of  the  shareholders.  All  the  gains  and 
profits  of  the  business  were  received  to  the  use  of  the  corporations,  and 
it  is  to  be  assumed  that  the  shareholders  were  benefited  thereby.  The 
question  arises,  where  were  these  companies  and  what  were  they  .doing 
during  all  this  period?  The  question  would  be  the  same  if  that  mode 
of  conduct  were  to  continue  without  limit  of  time.  If  the  acts  mentioned 
were  in  excess  of  the  powers  granted,  and  if  we  concede  the  doctrine 
that  such  acts  are  in  all  circumstances  to  be  imputed  to  the  agents  who 
perform  them,  the  conclusion  follows,  that  the  corporations  became 
virtually  extinct  by  a  non-user  of  their  franchises.  If  the  business  thus 
conducted  was  not  the  business  of  tlie  companies,  they  were  engaged  in 
none  whatever,  and  thus,  practically,  if  not  legally,  ceased  to  exist.  If 
it  was  the  business  of  the  directors  as  natural  persons,  then  those 
persons  must  be  deemed  not  only  to  have  taken  a  wrongful  possession 
of  all  the  estate  and  funds  of  the  corporations  they  professed  to  repre- 
sent, but  also  to  have  usurped  their  franchises,  and  to  have  stolen  their 
corporate  names  and  seals.  If  this  be  the  legal  interpretation  of  the 
course  of  dealing  and  conduct  actually  carried  on  under  the  acts  of 
incorporation  passed  by  the  legislatures  of  Michigan  and  Indiana,  then 
the  companies  might  have  l)oen  [)roceeded  against  by  those  States,  not 
on  the  ground  of  a  usurpation  of  powers  and  privileges  which  did  not 
l>elong  to  them,  but  for  a  total  non-user  of  the  franchises  which  did 
belong  to  them  ;  while,  on  tlje  other  hand,  writs  of  q/fo  irarrartto  might 
iiave  been  issued  against  the  individual  directors  and  agents  for  usurp- 
ing corporate  rights  without  any  charter  at  all.  (IG  Wend.,  Gof) ;  23 
id.,  193  ;  3  Bl.  Com.,  263.)  These  conclusions  are  not  founded  in  any 
known  principle  or  practice,  and  they  are  totally  opposed  to  the  facts 
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of  the  case.  In  rejecting  them,  we  must  also  reject  the  theor}-  of 
corporate  perfection  and  immunities  on  which  they  were  based  ;  and 
we  are  compelled  to  hold  that  those  companies,  as  legal  and  accountable 
persons,  engaged  themselves  in  the  business  of  carrying  passengers 
and  freight  under  and  according  to  the  arrangements  which  have  been 
mentioned,  and  thereby  placed  themselves  in  that  relation  to  the  public, 
and  to  the  plaintiff  in  particular,  which  is  the  subject  of  the  present 
controvers}'. 

But  the  doctrine,  that  corporations  can  never  be  bound  b}'  engage- 
ments not  justified  by  the  grant  of  power  from  the  State,  is  next 
defended  on  a  different  ground.  Although  it  be  conceded  that  they 
are  present,  and  acting  as  legal  persons,  or  entities,  when  such  engage- 
ments are  entered  into,  it  is  said  that  all  contracts  in  excess  of  the 
rightful  pQwPv  pof^sessed  bv  corporations  are  illegal  and  therefore  void. 
This  is  an  argument  totally  different  from  the  one  which  has  been  so 
far  examined,  because  it  necessarily  imputes  the  making  of  the  contract 
to  the  corporate  person  or  being ;  whereas,  the  doctrine  which  I  have 
endeavored  to  refute  denies  that  proposition.  The  very  point  of  the 
supposed  illegality  consists,  or  at  least  it  may  consist,  in  the  perform- 
ance of  acts  perfectly  lawful  in  themselves,  Init  which,  being  done  by  a 
corporation,  and  not  by  individuals,  are  pronounced  illegal  because 
they  are  so  done  without  authority  contained  in  the  charter. 

But  is  it  true  tliat  all  contracts  of  corporations  for  purposes  not 
embraced  in  their  charters  are  illegal,  in  the  appropriate  sense  of  that 
term?  This  proposition  I  must  den}-.  Undoubtedly  such  engagements  ., 
may  have  the  vices  which  sometimes  infect  the  contracts  of  individuals.  |{ 
They  may  involve  a  malum  in  se  or  a  ?nah(m  prohibitum,  and  may  be  * 
void  for  any  cause  which  would  avoid  the  contract  of  a  natural  person. 
But  where  no  such  vices  exist,  and  the  only  defect  is  one  of  power,  the 
contract  cannot  be  void  because  it  is  illegal  or  immoral.  Such  a  doctrine 
may  have  some  slight  foundation  in  the  earlier  English  railway  cases 
( The  East  Anglian  Railicay  Co.  v.  The  Eastern  Counties  Raihmy 
Co.,  7  Eng.  Law  and  Eq.,  509  ;  McGregor  v.  The  Deal  and  Dover 
Railway  Co.,  16  id.,  180) ;  but  it  was  never  established,  and  is  not 
now  received  in  the  English  courts.  (  The  Mayor  of  Norioich  v.  The 
Norfolk  Raihcay  Co.,  30  Eng.  Law  and  Eq.,  120;  Eastern  Counties 
Railway  Co.  v.  Hawkes,  3.3  id.,  8,  37.)  The  books  are  full  of  cases 
upon  the  powers  of  corporations  and  the  effect  of  dealing  in  a  manner 
and  for  objects  not  intended  in  their  charters;  but  with  the  slight 
exception  named,  there  is  an  entire  absence,  not  only  of  adjudged 
cases,  but  of  even  judicial  opinion  or  dicta,  for  the  proposition  that 
mere  want  of  authority  renders  a  contract  illegal.     Such  a  proposition  ,uy    \^ 

seems  to  me  absurd.     The  words  ultra  vires  and  illegality  represent  j/ 1    ^ ' 
totally  different  and  distinct  ideas.     It  is  true  that  a  contract  may  have 
both  tliose  defects,  but  it  may  also  have  one  without  the  other.     For 
example,  a  bank  has  no  authority  to  engage,  and  usually  does  not 
engage,  in  benevolent  enterprises.     A  subscription,  made  by  authority 
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of  the  board  of  directors  and  under  the  corporate  seal,  for  the  building 
of  a  church  or  college  or  an  almshouse,  would  be  clearly  ultra  vires, 
but  it  would  not  be  illegal.  If  ever}'  corporator  should  expressly 
assent  to  such  an  application  of  the  funds,  it  would  still  be  ultra  vires, 
but  no  wrong  would  be  committed  and  no  public  interest  violated.  So 
a  manufacturing  corporation  ma}-  purchase  ground  for  a  school  house 
or  a  place  of  worship  for  the  intellectual,  religious  and  moral  improve- 
ment of  its  operatives.  It  may  buy  tracts  and  books  of  instruction  for 
distribution  amongst  them.  Such  dealings  are  outside  of  the  charter ; 
but,  so  far  from  being  illegal  or  wrong,  the}'  are  in  themselves  benevo- 
lent and  praiseworthy.  So  a  church  corporation  may  deal  in  exchange. 
This,  although  tdtra  vires,  is  not  illegal,  because  dealing  in  exchange 
is,  in  itself,  a  lawful  business,  and  there  is  no  State  policy  in  restraint 
of  that  business. 

To  illustrate  the  subject  in  another  manner:  An  agent  may  make  a 
contract  in  the  name  and  behalf  of  his  principal,  but  not  within  the 
scope  of  his  agency.  If  the  consideration  and  purpose  of  such  a  con- 
tract be  lawful,  it  may  be  void  as  against  the  principal,  but  not  on  the 
ground  of  illegality.  A  corporation  is  not  an  agent  of  the  State,  or,  in 
any  strict  sense,  of  the  shareholders.  But  it  derives  its  powers  from 
the  State,  and  it  may  transcend  those  powers  for  purposes  which,  in 
themselves  considered,  involve  no  public  wrong.  Contracts  so  made 
may  be  defective  in  point  of  authority,  and  may  contemplate  a  private 
wrong  to  the  shareholders  ;  but  they  are  not  illegal,  Ijccause  they  violate 
no  public  interest  or  policy.  My  meaning,  in  short,  is  that  the  illegality 
of  an  act  is  determined  in  its  quality  and  does  not  depend  on  the  person 
or  being  which  performs  it. 

There  has  been,  I  think,  some  want  of  reflection,  even  in  judicial 
minds,  upon  the  reasons  and  policy  which  mainly  govern  in  the  granting 
of  charters  to  corporations,  with  certain  specified  powers  and  no  others. 
A  private  or  trading  corporation  is  essentially  a  chartered  partnership, 
with  or  without  immunity  from  personal  liability  beyond  the  capital 
invested,  and  with  certain  other  convenient  attributes  which  ordinary 
partnerships  do  not  enjoy.  It  is  also  something  more  than  a  partner- 
ship, because  the  legal  or  artificial  person  becomes  vested  with  the  title 
to  all  the  estate  and  capital  contributed,  to  be  held  and  used,  however, 
in  trust  for  the  sliareholders.  Now,  in  a  well  regulated  unincorporated 
partnership,  the  articles  entered  into  by  the  associates  specify  the 
objects  of  their  association.  But,  suppose  the  same  associates  desire  a 
charter  of  incorporation  for  the  more  convenient  prosecution  of  the 
same  business,  and  obtain  one.  We  shall  find  it  to  contain  the  like 
specification,  which  becomes  the  grant  of  power  from  the  sovereign 
authority  of  the  State.  I  am  speaking  of  powers  and  privileges  granted 
which  are  not,  in  their  essential  nature,  corporate  or  public  franchises, 
as  distinguished  from  the  private  enterprises  which  any  class  of  citizens 
may  embark  in  ;  and,  with  the  exception  of  municipal  or  governmental 
charters,  the  class  of  powers  here  referred  to  will  be  found  to  cover 
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,  x^Jt  nearly  the  whole  field  of  corporate  rights.     It  is  not  difflcult,  then,  to       '^ 

^.i    .xSee  the  reason  and  policy  which  underlie  such  grants.     The  associates 
•    ask  for  a  charter  in   order  to  carry  on   their  business   with  greater 
\     \  "^^  advantages  ;  and  tlie  same  reason  exists  for  a  specification  of  the  pur- 
*  ^  i  poses  of  their  organization  as  in  the  case  of  an  association  without  a 
I    J^  ^  charter.     The  charter  takes  the  place  of  the  articles  of  agreement,  and 
f    r\  becomes  the  appropriate  rule  of  action.     No  public  interest  or  policy  is 
va       involved,  because  the  objects  of  the  grant  are  not  of  a  public  natuye. 
The  powers  and  ri^fhts  specified  are  identical  with  those  which  any 
private  person  or  association  of  persons  may  exercise.     If  those  who 
manage  the  concerns  of  a  simple  partnership  deal  with  the  funds  in  a 
•'fr  manner  or  for  purposes  not  specified,  their  acts  are  ultra  vires  ;  and  if 
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the  directors  of  such  a  corporation,  as  I  am  here  speaking  of,  do  the 


^ 


f  J  ^  same  thing,  their  acts  are  also  ultra  vires  in  the  same  sense  and  no 
.  \\  V.  other.  To  apply  the  word  "  illegality  "  to  such  transactions,  is  to  con- 
found things  of  a  totally  different  nature.  It  is  only  private  interests 
which  are  affected  by  them  ;  and  there  is  no  statute  or  rule  of  the 
common  law  bj'  which  they  become  public  offences. 

In  every  treatise  upon  the  law  of  contracts  —  and  there  are  many  of 

them  —  we  shall  find  an  enumeration  of  such  as  are  immoral  or  illegal ; 

but  amongst  them  cannot  be  found  a  specification  of  the  promise  or 

agreement  of  a  corporation,  founded  on  a  lawful  consideration,  and  to 

sj  do  that  which  in  itself  is  lawful  to  be  done,  although  not  within  the 
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powers  granted.     It  has  always  been  supposed,  and  to  that  effect  are 

all  the  authorities,  that  contracts  are  illegal  either  in  respect  to  the 

.■^  consideration  or  the  promise.     Where   both  of  these  are  lawful  and 

)  \  right,  the  maxim,  '•'•ex  tur^n  contractu  non  oritur  actio"  can  have  no 

application.     The  incapacity  of  the  contracting  party,  whether  it  be  a 

corporation,  an  infant,  a  feme  covert,  or  a  lunatic,  has  nothing  to  do 

^  ;.  with  the  legality  of  the  contract,  in  that  sense  of  the  word  which  is  now' 

«^  under  discussion.     So,  in  the  treatises  upon  corporations,  we  shall  find 

J  j^   '  their   rights    and   privileges   to   be  very   extensively   considered,    but 

[        ;  nowhere  an  intimation  that  their  dealings  outside  of  their  charters  are 
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J  deemed  illegal  for  tha*^^  cause.  Even  the  proceeding  against  them  by  *^-UJUi,  ^ 
l^.^  quo  warranto,  for  the  exercise  of  ungranted  powers,  will  illustrate  the  ^^ 
i  <  subject.  This  is  a  civil,  and  not  a  criminal  proceeding,  and  its  object 
■^^is  purely  and  solely  to  try  a  civil  right.  (2  Kyd  on  Corporations,  439  ; 
$  .  Angel  &  Ames,  686  ;  1  Serg.  &  Rawle,  385  ;  3  Dallas,  490  ;  1  Blackf., 
N.-  267.)  Our  statute  on  tliis  subject  makes  it  the  duty  of  the  Attornej-- 
(  ^General  to  institute  the  proceeding,  under  leave  of  the  court,  when  the 
^  -»case  is  one  of  public  interest,  but,  in  other  cases,  only  at  the  instance 
"^ -^of  private  parties  claiming  to  be  aggrieved  by  the  abuse  of  power,  and 
on  security  being  given  to  indemnify  the  State.  (2  R.  S.,  583,  §§  39, 
40.)  In  any  case,  whether  the  suit  be  founded  on  the  alleged  usurpa- 
tion of  a  public  or  corporate  oflBce,  or  on  the  non-user  or  misuser  of  the 
franchises  granted  to  a  corporation,  it  is  purely  a  civil  right  which  is 
tried,  and  the  judgment  is  not  penal,  but  simply  one  of  ouster  from  the 
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right  claimed.  The  legislature  maj*,  and  sometimes  does,  expressly 
prohibit  the  doing  of  certain  acts  by  corporations,  having  in  view  the 
promotion  of  some  particular  polic}'  of  the  State,  and  may  declare  such 
acts  to  be  public  offences,  to  be  punished  b}'  fine  or  imprisonment  of 
the  parties  engaged  in  them.  There  are  such  laws  in  regard  to  incor- 
porated as  well  as  private  banks,  the  object  of  which  is  to  protect  the 
currency  of  the  State.  But  where  there  are  no  such  penalties  or  pro- 
hibitions, and  the  dealings  of  a  corporation  have  no  relation  to  State 
policy,  but  are  such  as  all  mankind  may  freely  engage  in,  the  law  has 
provided  no  punishment  for  such  dealings,  because  it  does  not  regard 
them  as  a  violation  of  its  principles  and  enactments  in  an^'  sense  which 
is  material  to  the  present  inquiry'.  I  do  not  den}'  that  there  is,  in  a 
different  sense,  a  legal  wrong  in  the  misapplication  of  the  corporate 
capital  and  funds  ;  and  so  there  is  in  every  breach  of  trust  or  violation 
of  contract.  But  the  true  inquiry-  here  is,  whether  it  belongs  to  the 
class  of  public,  as  distinguished  from  private  wrongs,  so  that  the  guilty 
party  ma}'  set  it  up  in  avoidance  of  just  obligations  ;  and  whether  the 
courts  must,  in  all  circumstances,  accept  that  defence  without  regard 
to  the  situation  and  rights  of  the  other  party.  I  cannot  believe  such 
\to  be  the  rule  of  reason  or  of  law. 

Let  us  now  concede  that  the  unauthorized  contracts  of  a  corporation 
are  illegal  in  the  sense  contended  for.  It  by  no  means  follows  that 
they  are  never  to  be  enforced.  An  agreement  declared  by  statute  to 
be  void  cannot  be  enforced,  because  such  is  the  legislative  will.  But 
when,  without  any  such  declaration,  it  is  simply  illegal,  it  is  capable  of 
enforcement  where  justice  plainly  requires  it.  Circumstances  may  and 
often  do  exist,  which  estop  the  offender  from  taking  advantage  of  his 
own  wrong.  The  contract  may  be  entered  into  on  the  other  side  with- 
out any  participation  in  the  guilt,  and  without  any  knowledge  even  of 
the  vice  which  contaminates  it.  An  innocent  person  may  part  with 
value,  or  otherwise  change  his  situation,  upon  the  faith  of  the  contract. 
A  railroad  corporation,  for  example,  may  purchase  iron  rails  and  give 
its  obligation  to  i)ay  for  them  with  a  design  to  sell  them  again  on 
speculation,  instead  of  using  them  for  continuing  its  track.  Such  a 
transaction  is  clearly  unauthorized,  and  is,  therefore,  said  to  be  illegal. 
But  if  the  corporation  is  deemed  to  make  the  contract  —  in  other  words, 
if,  as  I  have  above  shown,  it  is  a  legal  possibility  for  corporations  to 
make  contracts  outside  of  their  just  powers,  how  can  its  illegality  be 
set  up  against  the  other  party  who  knows  nothing  of  the  unlawful  pur- 
pose? So  an  incorporated  bank  may  purchase  land,  having  power  to 
do  so  for  a  banking  house,  but  actually  intending  to  speculate  in  the 
transaction.  Tliis  is  also  i/Itra  vires,  but  can  the  want  of  authority  be 
interposed  in  repudiation  of  a  just  obligation  to  pay  for  the  same  land, 
the  vendor  not  being  in  pari  delicto  ?  Such  a  doctrine  is  not  only 
shocking  to  the  reason  and  conscience  of  mankind,  but  it  goes  far  beyond 
the  law  in  regard  to  the  illegal  contracts  of  private  individuals. 

As  I  am  not  contending  that  the  unauthorized  dealings  of  a  corporac 
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tion  are  never  to  be  questioned,  the  object  of  this  discussion  has  been 
to  ascertain  the  true  ground  on  which  the}'  can  be  impeached  whore 
they  are  not  attended  by  the  vices  whicli  are  fatal  to  private  contracts 
also.  I  have  shown,  1  trust,  1.  Tliat  such  deahngs  are  possible  in  law, 
as  they  often  take  place  in  fact :  in  other  words,  that  it  is  in  the  nature 
of  these  bodies  to  overleap  the  restraints  imposed  upon  them.  2.  That 
a  transgression  of  this  nature  is  a  simple  excess  of  power  (using  that 
word  to  express  the  rules  of  action  prescribed  in  their  charters,  and  l)y 
which  the}-  ought  to  regulate  their  conduct),  but  is  not  tainted  with 
illegality  so  as  to  avoid  the  contract,  or  dealing,  on  that  ground.  This 
proposition,  it  seems  hardly  necessary  to  repeat,  is  applied  only  to 
transactions  which  involve  or  contemplate  no  violation  of  the  code  of 
public  or  criminal  law,  but,  on  the  contrary,  are  innocent  and  lawful 
in  themselves.  3.  Even  illegal  contraccs,  in  the  proper  sense,  are  not, 
universally  and  indiscriminately,  to  be  adjudged  void  ;  and,  especially, 
this  is  not  so  where  the  offender  alleges  his  own  wrong  to  avoid  just 
responsibility,  the  other  party  being  innocent  of  the  offence. 
'  If  these  negative  conclusions  cannot  be  denied,  it  follows  that  con- 
tracts and  dealings,  such  as  I  have  been  speaking  of,  are  to  be  con- 
demned by  the  courts  only  on  the  ground  that  they  are  a  breach  of  the 
duty  which  private  corporations  owe  to  the  stockholders  to  whom  the 
capital  beneficially  belongs.  It  is  the  undoubted  right  of  stockholders 
to  complain  of  any  diversion  of  the  corporate  funds  to  purposes  unau- 
thorized in  the  charter.  This,  as  a  general  principle,  cannot  be  too 
strongly  asserted  ;  and  by  this  principle,  justly  applied  to  particular 
instances,  the  question  in  such  cases  is  to  be  resolved.  The  original 
subscribers  contribute  the  capital  invested,  and  they  and  those  who 
succeed  to  their  shares  are  always,  in  equity,  the  owners  of  that  capital. 
But,  legally,  the  ownership  is  vested  in  the  corporate  body,  impressed 
with  the  trusts  and  duties  prescribed  in  the  charter.  In  these  relations 
we  have  the  only  true  foundation  of  the  plea  of  ulfj-a  vires.  That  term 
is  of  very  modern  invention,  and  I  do  not  think  it  well  chosen  to  express 
the  only  principle  which  it  can  be  allowed  to  represent  in  cases  of  this 
nature.  It  is  not  to  be  understood  as  an  absolute  and  peremptory 
defence  in  all  cases  of  excess  of  power,  without  regard  to  other  circum- 
stances and  considerations.  It  is  not  to  be  looked  upon  as  a  plea 
which  denies  the  actual  exertion  of  corporate  power  when  a  corporation 
enters  into  an  engagement  which,  according  to  its  charter,  it  ought  not 
to  make  ;  but,  because  such  was  the  nature  of  the  contract,  it  presents 
the  breach  of  trust  or  duty  to  the  shareholders  as  an  excuse  for  the 
non-performance.  And  I  do  not  deny  the  validity  of  this  excuse  in 
manv  cases.  I  mav  sav  in  all  cases  where  it  can  ])e  received  without 
(Iping  greater  injustice  to  others.  If  the  person  dealing  with  a  corpora- 
tion knows  of  the  wrong  done  or  contemplated,  and  he  cannot  show 
the  acquiescence  of  the  shareholders,  he  ought  not  to  complain  if  he 
cannot  enforce  the  contract.  Aside  from  the  law  of  corporations, 
agreements  which  involve  or  propose  a  violation  of  trust  will  not  be 
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enforced  bj-  the  courts  where  no  greater  equities  demand  it.  Corporate 
bodies  are  more  than  mere  agents.  The}'  are  more  than  a  partner  who 
manages  as  the  agent  of  his  associates.  Their  powei's  are  undelegated. 
They  are  the  legal  owners  of  the  capital,  or  estate,  and  they  have 
capacity  to  deal  with  it  in  contravention  of  duty  or  trust. 

But  the  equitable  rights  of  shareholders  will  enable  them,  in  many 
circumstances,  to  claim  the  affirmative  interposition  of  the  courts  to 
arrest  an  unauthorized  course  of  dealing,  or  to  prevent  a  threatened 
diversion  of  the  capital  to  improper  uses.  Of  this  character  are  many 
of  the  cases  usually  cited,  to  prove  that  corporations  cannot  exceed 
their  powers.  {Dodge  v.  Woolsey^  18  How.  U.  S.,  331  ;  Rolf  v. 
Mogers,  3  Paige,  154  ;  Angel  &  Ames  on  Corp.,  424,  4th  ed.,  and 
cases  cited.)  So,  too,  it  is  plain,  without  citing  authorit}',  that  a  stock- 
holder, who  can  show  that  he  has  sustained  a  pecuniary  loss  b}'  such  a 
use  of  the  capital,  may  have  his  redress  in  damages  against  the  indi- 
viduals who  commit  the  wrong,  unless  he  has  himself  acquiesced. 
These  are  extensive,  and,  it  would  seem,  ample  remedies  to  prevent 
or  redress  the  abuse  of  power ;  and  it  appears  to  me  a  much  higher 
and  betterjjQlicju^Jjiat^the  privfjite  shareholders  should^be  confined  to 
these  remedies^  than  to  sacrifice  the  interests  of  the  rest  of  community 
by  conceding  to  these  bodies  absolute  immunity  whenever  power  is 
thus  abused.  But  the  principles  which  belong  to  this  question  need 
not  present  that  naked  alternative.  In  many  cases  no  injustice  will  be 
done  by  receiving  the  plea  of  ultra  vires,  when  defensively-  interposed 
by  the  corporation  itself.  But  these  are  cases  where  a  want  of  good 
faith  can  be  imputed  to  the  dealer,  and  where  the  defence,  if  allowed, 
will  leave  the  parties  substantially  in  the  enjo3'ment  of  their  previous 
rights.  An  artificial,  not  less  than  a  natural  person,  having  the  title 
and  possession  of  an  estate  which,  in  equity,  belongs  to  others,  and 
entering  into  engagements  inconsistent  with  duty  or  trust,  should  have 
a  locus  jyenitentice,  where  it  can  be  allowed  without  manifest  wrong  to 
others.  It  may  be  difficult  to  lay  down  a  rule  so  general  and  so  exact 
as  to  include  every  case  ;  but  the  principles  and  analogies  of  the  law 
will  be  sufficient  for  the  solution  of  such  questions  as  they  arise. 
Justice,  not  only  in  this,  but  in  very  many  other  cases  of  constant 
occurrence,  can  be  administered  according  to  law,  if  I  have  succeeded 
in  showing,  negatively,  that  a  comparison  of  the  charter  of  a  corporation 
with  what  it  actually  does  is  not  always  the  test  of  liabilitj-. 

It  is  said  that  there  will  be  no  restraint  upon  the  acts  and  dealings  of 
corporate  bodies,  if  we  uphold  them  when  in  excess  of  rightful  authority. 
To  this  I  answer,  that  the  most  ample  restraints  will  be  found  in  the 
principles  here  advocated  ;  while,  on  the  other  hand,  if  we  concede  to 
corporations  immunity  in  all  cases  when  they  do  wrong,  we  invite  and 
reward  the  very  abuse.  It  is  also  said,  in  order  to  render  this  doctrine 
loss  offensive  to  the  reason  and  conscience,  that  the  innocent  #"aler 
may,  upon  the  voidness  of  the  contract  and  a  disaffirmance  of  it,  recover 
back  the  value  or  consideration  with  which  he  has  parted.     This  position 
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necessarily  concedes  that  the  corporation,  as  a  legal  person,  made  the 
unauthorized  contract,  and  received  the  money,  or  A'alue,  under  and 
according  to  it ;  thus  overthrowing  the  main  objection  to  its  liability  to 
respond  directly  upon  the  contract.  It  also  concedes  the  innocence  of 
the  other  contracting  party  ;  thus,  according  to  all  the  analogies  of  the 
law,  refuting  the  only  other  objection  (illegality)  on  which  the  absolute 
invalidit}'  of  such  dealings  is  claimed  to  rest:  for,  surely,  after  conced- 
ing that  the  corporation  actually  made  the  contract,  it  will  not  be  con- 
tended that  it  can  set  up  that  it  ought  not  to  have  made  it,  against  an 
innocent  person  who  has  given  up  his  money  or  property-  on  the  faith 
of  the  same  contract.  But  I  answer,  further,  that  while  in  many  cases 
the  remedy  of  a  suit  in  disaffirmance  of  the  agreement,  and  to  recover 
back  the  consideration,  will  be  sufficient  to  prevent  wrong,  in  many 
others  it  will  be  entirely  worthless.  All  collateral  securities  must  fall 
to  the  ground  with  the  principal  contract,  and  all  its  consequences  and 
results.  The  present  case  will  afford  the  best  illustration.  The  defend- 
ants, in  consideration  of  a  trifling  sum  received  from  the  plaintiff  for 
fare,  agreed  to  perform  the  service  of  carrj'ing  him  in  their  cars,  perhaps 
some  two  hundred  miles.  By  the  negligent  performance  of  that  agree- 
ment, the}'  inflicted  on  him  injuries  for  which  a  jury  has  said  the  proper 
compensation  was  S2,500.  This  being  the  measure  of  damages  for  the 
breach  of  the  contract,  the  absurdit}',  not  less  than  the  injustice,  of 
confining  him  to  the  remedy  of  disaffirmance  because  the  agreement 
was  ultra  vires,  must  be  quite  apparent. 

I  have  examined  these  questions  with  the  more  attention,  because, 
aside  from  their  bearing  on  the  present  controversy',  they  are  of  great 
practical  importance.  A  vast  amount  of  the  business  of  the  community 
has  come  to  be  carried  on  under  corporate  forms  of  organization. 
Besides  innumerable  special  charters,  we  have  general  laws  which 
impart  corporate  attributes  to  associations  formed  according  to  articles 
of  agreement,  for  a  great  variety  of  purposes.  When  we  consider 
these  to  be  any  less  than  partnerships,  with  the  superadded  privileges  of 
succession,  of  a  corporate  seal,  &c.,  we  forget  that  corporations  are  no 
longer  confined  to  the  exercise  of  public  or  political  franchises.  These 
commercial,  manufacturing,  and  trading  bodies  are  brought  into  relation 
with  almost  every  member  of  the  community  ;  and  I  think  it  greatly  to 
be  desired  that,  in  laying  down  the  rules  of  law  which  are  to  govern  in 
such  relations,  we  should  avoid  a  system  of  destructive  technicalities. 
Those  rules  should  be  founded  in  the  principles  of  justice  which  are 
recognized  in  other  and  analogous  dealings  among  men. 

If  we  could  find  the  law  *»  be  settled  in  the  manner  which  must  be 
and  is  contended  for  in  order  to  exonerate  the  defendants  in  this  case 
from  responsibility,  it  would  be  our  duty  to  follow  it.  But  such  is  not 
the  case.  There  are,  certainly,  judicial  opinions,  and  some  adjudged 
cases,  which  countenance  the  extreme  doctrines  on  which  the  defence 
must  rest.  Among  these  cases,  a  leading  one  is  that  of  Hood  v.  The 
New    York  and  New  Haven  Railroad  Company  (22  Conn.,  502). 
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That  case  appears  to  go  the  length  of  holding  that  corporations  cannot 
and  never  do  perform  acts  in  excess  of  their  powers.  No  authority 
was  cited  for  such  a  proposition,  and  it  cannot,  as  I  think  I  have  shown, 
be  maintained.  Another  extreme  authority  is,  Pearce  v.  The  Madison 
and  Indianapolis  Hailroad  Company  (21  How.  U.  S.,  442),  where  it 
appeared  that  a  corporation,  in  furtherance  of  its  general  objects, 
although,  strictly*  speaking,  in  excess  of  its  powers,  had  entered  into 
an  engagement  upon  a  consideration  which  it  had  received  and  appro- 
priated. It  was  allowed  to  repudiate  that  engagement ;  but  the  prin- 
ciples of  the  question  were  not  much  discussed.  A  considerable  number 
of  other  cases  and  dicta^  of  a  character  less  marked,  but  tending  in 
the  same  direction,  might  be  referred  to.  But,  on  the  other  hand,  there 
are  well-considered  authorities  which  sustain  the  principles  advocated 
in  this  opinion.  {The  Steam  Ncivigation  Co.  v.  Weed,  17  Barb., 
378  ;  The  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.,  370  ;  The  Chester 
Glass  Co.  V.  Dewey,  16  Mass.,  94,  102  ;  The  Bank  of  Genesee  v.  The 
JPatchin  Bank,  3  Kern.,  309,  314  ;  Bulkley  v.  Derby  Fishing  Co.,  2 
Conn.,  252,  255  ;  Parker  v.  The  Boston  and.  Maine  B.  B.,  S  Cush., 
107,  108;  Alleghany  City  v.  McClurkan  et  al,  14  Penn.,  83;  29 
Verm.,  93.)  In  the  case  from  2d  Connecticut,  it  was  said  :  "A  cor- 
porate body,  b^'  transgressing  the  limits  of  its  charter,  may  doubtless 
incur  a  forfeiture  of  its  privileges  and  powers  ;  but  who  ever  imagined 
that  it  could  thus  acquire  immunity  to  the  prejudice  of  third  persons?" 
It  will  be  found,  indeed,  that  such  a  doctrine  is  of  very  modern  origin. 
In  the  case  from  14th  Pennsylvania,  Coulter,  J.,  observed:  ''It  is 
not  universally  true  that  a  corporation  cannot  bind  the  corporators 
beyond  what  is  expressly  authorized  in  the  charter.  There  is  a  power 
to  contract,  undoubtedly ;  and  if  a  series  of  contracts  have  been  made, 
openly  and  pali)ably  within  the  knowledge  of  the  corporators,  the  public 
have  a  right  to  presume  that  they  are  within  the  scope  of  the  authority 
granted.  A  bank,  which  has  been  long  in  the  habit  of  doing  business 
of  a  particular  description,  would  not  be  exonerated  from  liability 
because  such  business  was  not  expressly  authorized  in  its  charter.  The 
object  of  all  law  is  to  promote  justice  and  honest  dealing,  when  that 
can  be  done  without  violating  principle.  I  cannot  perceive  that  any 
principle  is  violated  by  holding  a  corporation  liable  for  the  acts  of  its 
accredited  agents,  even  not  expressly  authorized,  when  these  contracts 
for  a  series  of  times  were  entered  into  publicly  and  in  such  a  manner 
as,  by  necessary  and  irresistible  implication,  to  be  within  the  knowledge 
of  the  corporators."  "  One  rule  of  law,"  he  adds,  "  is  often  met  and 
counterchecked  by  another  of  equal  force,  so  that,  although  the  cor- 
porators are,  in  general,  protected  from  unauthorized  acts  of  their 
agents,  yet,  at  the  same  time,  a  rule  of  equ.al  force  requires  that  they 
should  not  deceive  the  public  or  lead  them  to  trust  and  confide  in  the 
unauthorized  acts  of  their  agents.  If  they  receive  the  avails  and  value 
of  those  acts,  it  is  implicit  evidence  that  they  consented  to  and  autho- 
rized them.''     A  more  particular  discussion  of  the  authorities  on  either 
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side,  would  not  be  profitable.  The  general  question  is  one  which 
ought  to  be  considered  on  principle  ;  and  I  have  so  viewed  it,  because 
T  find  no  settled  rule  which  stands  in  the  way  of  such  an  examination. 

But  little  more  need  be  said  in  reference  to  the  particular  case  now 
before  us.  If  the  defendants  did  not  become  liable  for  the  breach  of 
their  undertaking  to  carry  the  plaintiff,  or  of  their  duty  resulting  from 
that  undertaking,  I  can  see  no  ground  for  holding  them  accountable  as 
simple  wrongdoers.  If  their  contract  was  ultra  vires,  and  that  defence 
to  an  action  upon  it  must  be  received  as  absolute  and  peremptory  —  if 
no  principle  of  estoppel  or  rule  of  justice  can  be  urged  against  that 
defence  —  then  it  is  more  clear  that  the  simple  wrong  to  the  plaintiff's 
person  was  also  ultra  vires.  It  was  with  considerable  difficulty  that 
the  liability  of  a  corporation  in  any  case  for  a  pure  tort  was  ever 
established  ;  and  they  are  never  so  liable  except  when  engaged  in  the  ' 
performance  of  some  duty  or  undertaking  in  respect  to  which  accounta- 
bility arises.  If  the  defendants'  express  undertaking  was  absolutely 
void,  so  that  no  duty  could  arise  thereupon,  the  implied  undertaking 
resulting  from  the  actual  attempt  to  carry  the  plaintiff  as  a  passenger 
is  encountered  by  the  same  objection  ;  and  there  is  nothing  left  of  the 
transaction  except  a  pure  and  simple  tort,  committed  b}'  the  defendants' 
servants  while  not  engaged  in  an}'  business  which  could  bring  responsi- 
bilities upon  the  defendants  themselves.  I  think  it  plain  that  this 
theory  of  liability  will  not  sustain  the  plaintiff's  case. 

But  I  have  no  hesitation  in  affirming  the  judgment  of  the  court  below, 
upon  the  principles  of  contract  and  of  duty  resulting  therefrom.  That 
the  entire  course  of  business  in  which  the  defendants  were  engaged 
could  not  be  justified  b}'  their  charters,  I  am  not  prepared  to  den}'. 
Each  of  them  was  chartered  to  build  a  railroad,  the  termini  of  which 
were  specified.  They  built  the  roads,  and  then  consolidated  their  busi- 
ness. The  common  interest  might  thus  be  promoted  ;  but  it  is  difficult 
to  affirm  that  the  charter  of  either  authorized  its  capital  to  be  thus 
blended  with  that  of  the  other.  It  is  equally  difficult  to  hold  that  they 
had  an}'  rightful  authority  to  construct  or  lease  another  road  in  continu- 
ation of  the  line.  But  these  things  were  actually  done,  and  they  were 
done  openly  and  publicly.  If  these  acts  were  an  abuse  of  power,  the 
shareholders  had  ample  opportunity  to  prevent  or  arrest  the  abuse. 
But  no  complaint  from  them  has  ever  been  heard,  and  their  acquies- 
cence must  be  presumed.  If  State  sovereignties  were  wronged  by  the 
course  of  dealing  pursued,  no  interference  or  complaint  has  come  from 
that  quarter.  Conceding,  then,  that  the  defendants  might  change  the 
attitude  in  which  they  stood  towaid  the  public,  and  return  at  any  time 
to  the  sphere  of  legitimate  duty,  they  could  not  revoke  past  contracts, 
the  consideration  of  wliich  they  had  received,  and  upon  the  performance 
of  which  they  had  entered.  They  were  bound  to  pay  their  servants 
and  laborers,  and  they  were  liable  for  the  careful  transportation  of 
freight  committed  to  their  charge.  They  could  not  invite  a  traveler 
Into  their  cars,  and,  after  injuring  him  by  their  negligence,  reject  the 
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responsibilities  of  their  contract.  A  traveler  from  New  York  to  the 
Mississippi  can  hardly  be  required  to  furnish  himself  with  the  charters 
of  all  the  railroads  on  his  route,  or  to  study  a  treatise  on  the  law  of 
corporations.  The  present  case,  in  short,  plainly  falls  within  the  prin- 
ciples of  corporate  liability  herein  asserted,  and  the  defendants  must 
respond  to  that  liabilit}'.     The  judgment  should  be  affirmed. 

Sklden,  J.  It  was  not  strenuously  insisted  upon  the  argument  that 
the  acts  of  these  two  railroad  companies  in  entering  into  the  ariange- 
ment  found  by  the  referee,  and  in  running  their  cars  upon  joint  account 
through  the  States  of  Ohio,  Indiana  and  Illinois,  were  authorized  by 
law ;  nor  have  I  been  able  to  find  in  the  statutes  of  those  States  any 
sufficient  warrant  for  these  acts.  I  shall  assume,  therefore,  that  in 
undertaking  to  carry  the  plaintiff  from  Chicago,  in  the  State  of  Illinois, 
to  Toledo,  in  the  State  of  Ohio,  the  defendants  exceeded  their  corporate 
powers  ;  and,  as  the  allegation  in  the  complaint,  of  carelessness  and 
negligence  on  the  part  of  the  defendants,  or  their  agents,  is  fully  sus- 
tained by  the  finding  of  the  referee,  the  defence  must  rest  exclusively' 
upon  this  want  of  power.  The  counsel  on  both  sides  have  treated  the 
action  as  founded  upon  contract,  and  in  that  aspect  of  the  case  the 
question  arises  whether  want  of  authority  on  the  part  of  a  corporation, 
to  enter  into  any  engagement,  is  a  valid  defence  to  such  corporation 
when  sued  for  its  violation. 

This  question  has  not  until  lately  attracted  much  attention.  But  the 
recent  rapid  multiplication  of  these  artificial  bodies,  and  the  extensive 
powers  and  privileges  conferred  upon  them,  have  made  it  a  question  of 
importance.  It  has,  within  a  few  years  past,  been  repeatedly  presented 
to  the  courts,  both  in  this  country  and  in  England,  and  with  one  unvar}-- 
ing  result.  I  cannot,  myself,  regard  it,  therefore,  as  in  any  just  sense 
open  to  discussion.  If  questions,  which  have  been  over  and  over  again 
considered,  and  over  and  over  again  decided,  are  to  be  treated  as  still 
unsettled,  then  are  we  without  any  stable  foundation  of  law  or  justice. 
The  evils  attendant  upon  setting  legal  principles  afloat  upon  a  sea  of 
uncertainty  and  doubt,  and  causing  them  to  depend  upon  the  fluctuations 
of  individual  opinion  are  too  obvious  to  need  enumeration.  Confidence 
in  courts  is  only  to  be  retained  by  their  exhibiting  stability  in  their  own 
decisions,  and  a  becoming  respect  for  those  of  other  tribunals.  It  has 
been  so  often  and  so  uniformly  decided  that  corporations  are  not  bound 
by  contracts  which  are  clearly  vltra  vires,  that  to  hold  the  contrary 
now  would  take  the  legal  profession  by  surprise,  and  introduce  more  or 
less  confusion  into  this  important  branch  of  the  law. 

But,  while  I  protest  against  considering  this  as  an  open  question, 
and  insist  that  it  should  be  treated  as  settled  by  autliorit3',  I  also 
maintain  that  the  numerous  decisions  on  the  subject  b}'  both  the 
English  and  the  American  courts,  rest  upon  a  solid  foundation  of 
reason  and  principle.  Much  of  the  apparent  force  of  the  arguments 
used  to  prove  the  contrary,  is  produced  by  substituting  entirely  false 
basis  for  those  decisions.     If  they  really  rested,  as  has  been  sometimes 
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supposed,  upon  the  ground  that  because  corporations  are  artificial 
beings,  having  no  natural  powers,  but  only  such  as  are  conferred  upon 
them  b}-  law,  they  cannot  by  possibility  do  any  act  beyond  the  limits 
prescribed  by  their  charters  ;  and  hence  that  no  such  act,  although 
done  b}-  their  agents,  in  their  name,  and  for  their  benefit,  can  be  con- 
sidered as  a  corporate  act,  but  must  in  all  cases  be  treated  as  the 
personal  act  of  such  agent,  it  would,  indeed,  be  easy  to  show  their 
fallacj-.  This  would  be,  as  is  justly  said,  to  attribute  to  them  a  degree 
of  perfection  that  belongs  to  no  earthly  existence,  whether  natural  or 
artificial.  To  present  this  as  the  true  foundation  of  the  rule,  which 
exempts  corporations  from  liability  for  their  unauthorized  acts,  is 
entirely  to  misappi'ehend  the  whole  doctrine  on  the  subject. 

No  court  has  ever  held  that  the  defence  of  ultra  vires  rested  upon 
anj-  such  ground,  as  that  the  contract  sought  to  be  enforced  could  not 
be  considered  as  an  act  of  the  corporation.  The  object  of  the  distinc- 
tion, so  frequentl}'  drawn,  between  natural  persons  and  corporations  as 
mere  artificial  existences  with  no  powers  or  faculties  except  such  as  are 
derived  from  their  charters,  is  simply  to  show  that  the  latter  cannot 
legitimately  and  rightfully  exercise  any  powers  but  those  with  which 
they  are  endowed  b}'  the  law  which  creates  them,  and  not  that  thej 
may  not  wrongfully  exceed  the  just  limits  of  those  powers.  The  case 
of  Barry  v.  The  Merchants^  Exchange  Company  (1  Sandf.  Ch.  R., 
280),  will  serve  to  illustrate  the  force  and  application  of  the  distinction. 
The  question  in  that  case  was,  whether  a  corporation,  created  for  the 
purpose  of  erecting  a  building  to  be  used  as  a  public  exchange,  in  the 
city  of  New  York,  had  power  to  borrow  monc}'  to  enable  it  to  accom- 
plish the  object  of  the  incorporation,  no  provision  conferring  this  power 
being  contained  in  the  charter.  The  Vice-Chancellor,  in  deciding  this 
question  in  the  affirmative,  said :  "  Every  corporation,  as  such,  has  the 
capacity  to  take  and  grant  property,  and  to  contract  obligations  in  the 
same  manner  as  an  individual."  This  remark  presents  one  theory  in 
regard  to  the  nature  of  corporations,  which  is,  that  unless  specially 
restrained,  they  have  the  same  power  to  bind  themselves  by  contract 
as  any  natural  person.  The  distinction  referred  to  stands  opposed  to 
tliis  theory,  and  is  -designed  to  show,  that  as  corporations  have  no 
existence  independent  of  their  charters,  they  can,  of  course,  have  no 
powers  except  such  as  are  specificall}-  conferred. 

When  a  corporation,  sued  for  a  breach  of  contract,  sets  up  as  a 
defence  its  own  want  of  power  to  enter  into  the  contract,  two  questions 
are  involved:  first,  whether  the  contract  was,  in  truth,  beyond  the 
corporate  powers  ;  and,  second,  if  so,  whether  this  is  available  as  a 
defence.  It  is  only  in  reference  to  the  first  of  these  questions,  and  to 
prove  that  the  contract  was  really  tdtra  vires,  that  the  argument  has 
been  resorted  to,  that  a  corporation  has  no  natural  powers.  The  excess 
of  power  being  established,  the  question,  whether  this  constitutes  a 
valid  defence,  depends  upon  entirely  different  considerations. 

The  assumption,  therefore,  that  the  doctrine,  which   declares  the 
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unauthorized  contract  of  a  corporation  to  be  void,  rests  in  an}-  degree 
upon  the  theory  that  a  corporation  can  never  be  said  to  have  done 
anything  but  what  it  had  a  legitimate  right  to  do,  is  wholly  unwar- 
ranted ;  and,  hence,  the  irresistible  logic  with  which  it  is  shown  that 
corporations  must  necessarily  partake  of  the  imperfection  which  attaches 
to  all  created  things,  is  wholly  without  force  in  its  application  to  the 
present  case.  Corporations,  as  well  as  natural  persons,  ma}',  no  doubt, 
err.  They  may  exceed  their  powers  and  violate  their  charters,  and 
may  be  held  responsible  for  so  doing.  Were  it  otherwise,  they  could 
never  be  made  liable  for  a  tort ;  nor  could  they  be  proceeded  against 
by  quo  warranto.  The  statute  which  authorizes  the  Attorney-General 
to  file  an  information  in  the  nature  of  a  quo  loarranto  against  an  offend- 
ing corporation  (2  R.  S.,  583,  §  39),  assumes  that  corporations  may 
transgress  the  limits  prescribed  by  their  charters.  Subdivision  5  of  the 
section  referred  to  provides  that  the  proceeding  niaj'  be  instituted 
'•  whenever  it  (the  corporation)  shall  exercise  anj-  franchise  or  privilege 
not  conferred  upon  it  by  law." 

The  real  ground  upon  which  the  defence  of  ultra  vires  rests,  and  the 
onl}-  one  upon  which  it  has  ever,  to  any  extent,  been  judicially  based, 
is,  that  the  contracts  of  corporations  which  are  unauthorized  b}'  their 
charters  are  to  be  regarded  as  illegal,  and,  therefore,  void.  There  are 
three  classes  of  illegal  contracts,  viz. :  those  which  are  tnala  in  se,  i.  e., 
which  embrace  something  which  the  law  deems  in  and  of  itself  criminal 
or  immoral ;  2d,  those  which  violate  the  provisions  of  some  statute,  and 
are  hence  called  mala  prohibita ;  and,  3d,  those  which  contravene 
some  principle  of  public  policy.  Corporations  may  make  contracts 
falling  within  either  of  the  two  first  of  these  classes,  and  such  contracts 
are  no  doubt  subject  to  the  same  rules  as  if  made  by  individuals.  Of 
course,  where  the  only  objection  to  the  contract  of  a  corporation  is  that 
it  exceeds  the  corporate  powers,  it  cannot  be  considered  as  malum,  in 
se ;  and  although,  in  this  State,  where  we  have  a  statute  (1  R.  S.,  600, 
§  3),  expressly  enacting  that  no  corporation  shall  exercise  any  corporate 
powers  except  such  as  their  charters  confer,  the  contrary  might,  with 
much  plausibility,  be  contended.  I  shall,  nevertheless,  concede,  for 
the  j)urposes  of  this  case,  that  such  contracts  do  not  belong  to  the  class 
styled  mala  prohibita. 

But  the  contracts  of  corporations  which  are  not  authorized  by  their 
charters  are  illegal,  because  they  are  made  in  contravention  of  public 
policy.  That  contracts  which  do  in  reality  contravene  any  principle 
of  public  polic}'  are  illegal  and  void,  is  not  and  cannot  be  denied.  The 
doctrine  is  universal.  There  is  no  exception.  Although  the  unau- 
thorized contract  may  be  neither  malum  in  se  nor  malum  prohibitum., 
but,  on  the  contrary,  may  be  for  some  benevolent  or  worthy  object,  as 
to  l)uil<l  an  almshouse  or  a  college,  or  to  purchase  and  distribute  tracts 
or  books  of  instruction,  yet,  if  it  is  a  violation  of  public  policy  for 
corporations  to  exercise  powers  which  have  never  been  granted  to 
them,  such  contracts,  notwithstanding  their  praiseworthy  nature,  are 
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illegal  and  void.  Those,  therefore,  who  hold  that  corporations  are 
liable  upon  their  contracts,  notwithstanding  they  were  made  without 
authority',  are  forced  to  contend  that  no  principle  of  public  policy  is 
violated  by  such  contracts.  This  is  the  ground  which  the}-  do  take, 
and  which,  it  is  obvious,  they  must  necessarily  take,  in  order  to  sustain 
their  position.  Here,  then,  we  have  an  issue  made  up,  which,  if  I  am 
right,  is  decisive  of  the  question  under  consideration. 

What,  then,  is  the  argument,  by  which  it  is  sought  to  be  shown  that 
there  is  no  principle  of  public  policy*  involved  in  this  question  of  the 
liability  of  corporations  for  their  unauthorized  acts?  It  is  said  that  a 
private  corporation  is  simplj'  a  chartered  partnership,  possessing  certain 
attributes  conferred  by  its  charter  for  the  purpose  of  enabling  it  the 
more  conveniently  to  transact  its  business  :  that,  even  in  unincorporated 
partnerships,  the  articles  of  copartnership  always  specify  the  objects  of 
the  association  ;  and  that,  when  such  associations  choose  to  become 
incorporated,  those  objects  are,  for  the  same  reason,  specified  in  the 
charter :  that  the  charter  simph'  takes  the  place  in  this  respect  of  the 
articles  of  agreement,  in  the  case  of  an  unincorporated  partnership : 
that,  as  the  objects  of  such  associations,  although  incorporated,  are  of 
a  private  nature,  there  is  no  question  of  public  policy  involved  ;  and 
that  no  public  interest  requires  that  the  transactions  of  the  corporation 
should  be  kept  within  its  chartered  limits. 

If  we  admit  the  soundness  of  this  argument,  and  assume  that  the 
directors  of  a  corporation  are  not  under  any  public  obligation  to  keep 
within  their  chartered  powers,  but  are  to  be  regarded  simply  as  the 
agents  of  the  corporators,  so  that  an}'  excess  of  power  on  their  part 
amounts  simply  to  a  breach  of  trust  towards  their  principals,  it  would 
not  follow  that  the  corporation  is  liable  upon  its  unauthorized  contracts. 
But  I  apprehend  there  are  serious  objections  to  this  view  of  the  nature 
of  corporations,  and  of  the  effect  of  their  charters.  In  the  first  place, 
if  there  is  no  public  interest  involved,  how  is  it  possible  to  justify  the 
creation  of  private  corporations  at  all?  Such  corporations  are  endowed 
with  valuable  franchises  and  privileges,  which  give  them  great  advan- 
tages over  mere  private  citizens,  whether  individual  or  associated. 
The  grant  of  such  privileges  upon  the  principles  for  which  some  of  my 
associates  contend,  would  be  a  pure  piece  of  legislative  favoritism, 
which  should  be  indignantly  condemned.  In  this  countrj',  if  in  no 
other,  it  is  held  to  be  the  duty  of  government  to  protect  the  people  in 
the  enjoyment  of  equal  rights  and  privileges,  and  not  to  use  its  power 
for  the  special  benefit  of  its  favorites.  Every  privilege  or  advantage 
given  to  one  man  or  set  of  men  is  necessarily  at  the  expense  of  others  ; 
and  it  is  against  the  fundamental  principles  of  our  government  that 
this  should  be  done,  unless  required  by  interests  of  a  public  nature. 
No  doubt  these  principles  are  frequently  violated,  and  corporate  powers 
and  privileges  are  conferred  which  no  public  interest  demands  ;  but, 
nevertheless,  such  interest  is  the  ostensible  reason  for  the  grant  iq 
every  case. 
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Take,  for  instance,  the  very  class  of  corporations  in  question  here, 
viz.,  raih'oad  corporations,  which  are  mere  private  associations,  organ- 
ized b}'  their  members  with  a  view  to  their  personal  profit  and  emolu- 
ment ;  and  yet  their  creation  is  considered  so  much  a  matter  of  public 
interest  as  to  invoke  the  power  of  eminent  domain,  by  which  the 
property  necessary  for  their  purposes  is  forcibly  taken  from  its  owners 
as  for  a  public  use.  The  same  is  true  of  telegraph  and  plankroad 
incorporations.  But,  although  the  interest  of  the  public  in  the  creation 
of  corporations  of  this  class  is  made  a  little  more  obvious  by  the 
necessit}'  which  exists  of  taking  from  others  property  which  is  specific 
and  tangible,  for  the  purposes  of  the  corporation,  yet  the  same  principle 
applies  to  all  corporations  ;  for  in  all  some  value,  corporeal  or  incor- 
poreal, is  taken  from  a  portion  of  the  communit}'  and  given  to  the 
corporators. 

^  Will  it  be  said  that,  although  the  public  have  an  interest  in  the 
creation  of  corporations,  it  has  none  in  the  precise  extent  of  the 
powers  conferred,  and  that  no  public  policy  is  concerned  in  their  being 
strictly  confined  to  the  exercise  of  such  powers?  It  is,  obviously,  im- 
possible to  support  such  a  position.  The  franchises  and  privileges 
given  to  corporations  belong  to  the  public ;  and  it  would  be  just  as 
reasonable,  and  just  as  logical,  to  contend  that,  undey  a  patent  for  one 
hundred  acres  of  land,  the  patentee  might  take  possession  of  two 
hundred  without  infringing  any  public  interest.  Every  additional 
power  given  to,  or  usurped  by,  a  corporation,  extends  its  advantages 
over  persons  unincorporated.  If  a  bank  is  permitted  to  trade  in  mer- 
chandise, it  comes  in  competition  with  others  so  emplo3ed.  If  a  rail- 
road company  is  allowed  to  build  and  sail  ships,  it  comes  in  competition 
with  those  engaged  in  commerce  ;  and  so  of  ever}-  other  branch  of 
business. 

The  importance  of  limiting  corporate  bodies  to  the  exercise  of  those 
powers,  and  the  enjoyment  of  those  privileges  and  franchises,  which 
have  been  specifically  conferred  upon  them,  must,  I  think,  be  obvious. 
They  are  rapidly  multiplying.  Their  privileges  give  tliem  decided 
advantages  over  mere  private,  unincorporated  partnerships.  They 
have  large  capitals. and  numerous  agents,  and  are  capable  of  entering 
into  combinations  with  each  other.  They  are  not  only  formidable  to 
individuals,  but  might  even,  under  some  circumstances,  become  for- 
midable to  the  State.  They  are,  or  should  be,  created,  as  we  have 
seen,  for  public  reasons  alone  ;  and  the  legislature  is  presumed,  in 
every  instance,  to  have  carefully  considered  the  public  interest,  and  to 
have  granted  just  so  much  power,  and  so  many  peculiar  privileges,  as 
those  interests  are  supposed  to  require.  This  reasoning  is  confirmed  by 
the  action  of  the  legislature,  in  expressly  proiiibiting  corporations  from 
exercising  any  powers  not  granted  to  them.  (1  R.  S.,  600,  §  3,  supra.) 
By  making  this  principle  of  the  common  law  the  subject  of  an  express 
and  positive  enactment,  the  legislature  has  shown  that  it  considered 
this  restriction  upon  corporations  to  be  a  matter  of  public  interest  and 
Importance. 
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The  fact  that  a  mere  excess  of  power  on  the  part  of  a  corporation, 
by  the  assumption  of  privileges  not  conferred,  affords  ground  for  a  quo 
warranto,  is  in  itself  proof  that  the  public  has  an  interest  in  keeping 
such  bodies  within  the  limits  of  their  charters.  But  it  is  said,  that  the 
proceeding  bj-  quo  warranto  is  of  a  purelj'  civil  nature,  designed  solely 
to  try  a  mere  civil  right,  and  that  it  in  no  manner  assumes  that  any 
public  right  or  interest  has  been  infringjed.  Upon  this  position  I  take 
issue.  In  the  first  place,  the  assertion  derives  no  supjoort  from,  if  it  is 
not  in  direct  conflict  with,  tlie  legislative  enactments  on  the  subject. 
Not  one  of  the  provisions  of  the  section  bj'  which  the  Attorney-General 
is  authorized  to  institute  proceedings  in  the  nature  of  a  quo  warrarito, 
contemplates  injur}-  to  anj-  private  right  as  the  ground  of  the  proceed- 
ing. He  is  authorized  to  act  in  the  following  cases,  viz. :  Whenever  a 
corporation  shall  "■  1st,  Offend  against  any  of  the  provisions  of  the  act 
ov  acts  creating,  altering  or  renewing  such  corporation  ;  or,  2d,  Violate 
the  provisions  of  any  law,  b}-  which  such  corporation  shall  have  forfeited 
its  charter  by  misuser ;  or,  3d,  Whenever  it  shall  have  forfeited  its 
privileges  and  franchises  by  non-user  ;  or,  4th,  Whenever  it  shall  have 
done  or  omitted  any  acts  which  amount  to  a  surrender  of  its  corporate 
rights,  privileges  and  franchises  ;  or,  5th,  Whenever  it  shall  exercise 
any  franchise  or  'privilege  not  conferred  upon  it  by  law."  (2  R.  S., 
583,  §  39.) 

Not  one  of  these  subdivisions  contemplates  a  case  of  injur}'  to  the 
private  interests  of  stockholders.  They  all,  without  exception,  relate 
to  violations,  not  of  individual  rights,  but  of  public  law.  These  pro- 
visions, therefore,  strongly,  and,  as  I  think,  conclusivel}-  repel  the 
idea,  that  a  quo  varranto  is  a  mere  civil  remed}',  the  object  of  which 
is  to  redress  or  prevent  a  private  injur}'.  The  proceeding  is  not  only 
public  and  quasi  criminal  in  form,  but  is  not  in  its  nature  adapted  to 
the  enforcement  of  any  mere  private  right.  The  rights  of  stockholders 
in  corporations  are  abundantly  protected  against  every  iniauthorized 
assumption  of  power,  or  any  breach  of  trust  on  the  part  of  their 
managing  officers.  If  the  violation  of  duty  or  breach  of  trust  is  only 
threatened,  a  court  of  equity  will  prevent  it  by  injunction,  and  if  com- 
mitted will  afford  the  proper  redress.  There  is  neither  occasion  for, 
nor  propriety  in,  a  resort  to  the  proceedings  b}"  quo  warraiito  for  any 
mere  private  purpose,  and  I  hazard  nothing  in  saying  that  such  is  not 
the  nature  of  that  proceeding.  If  this  conclusion  is  right,  it  inevitably 
follows  that  the  assumption  of  any  unauthorized  power  by  a  corporation 
is  a  violation  of  public  policy  and  public  right,  and  therefore  illegal. 

This,  then,  is  the  true  foundation  of  the  defence  we  are  considering. 
It  is  permitted  upon  the  same  principle  and  for  the  same  reason  that  a  t 
private  individual  is  permitted  to  plead  his  own  illegal  act,  as  a  defence 
to  a  suit  brought  to  enforce  a  contract  which  public  policy  forbids, 
viz.  :  to  discourage  and  restrain  such  violations  of  law.  There  are,  no 
doubt,  cases  in  which  a  corporation  would  be  estopped  from  setting  up 
this  defence,  although  its  contract  might  have  been  really  unauthorized 
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^It  would  not  be  available  in  a  suit  brought  by  a  honajide  indorsee  of  a 
negotiable  promissor\'  note,  provided  the  corporation  was  authorized  to 
give  notes  for  any  purpose  ;  and  the  reason  is,  that  the  corporation,  hy 
giving  the  note,  has  virtually  represented  that  it  was  given  for  some 
legitimate  purpose,  and  the  indorsee  could  not  be  presumed  to  know 
the  contrary.  The  note,  however,  if  given  b}'  a  corporation  absolutely'" 
prohibited  by  its  charter  from  giving  notes  at  all,  would  be  voidable 
not  onl}'  in  the  hands  of  the  original  pa^'ce,  but  in  those  of  any  subse- 
quent holder ;  because  all  persons  dealing  with  a  corporation  are  bound 
to  take  notice  of  the  extent  of  its  chartered  powers. 

The  same  principle  is  applicable  to  contracts  not  negotiable.  Where 
the  want  of  power  is  apparent  upon  comparing  the  act  done  with  the 
terms  of  the  charter,  the  party  dealing  with  the  corporation  is  presumed 
to  have  knowledge  of  the  defect,  and  the  defence  of  ultra  vires  is 
available  against  him.  But  such  a  defence  would  not  be  permitted  to 
prevail  against  a  part}'  who  cannot  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authorit}'  to  make  the  contract.  Hence,  if 
the  question  of  power  depends  not  merely  upon  the  law  under  which 
the  corporation  acts,  but  upon  the  existence  of  certain  extrinsic  facts, 
resting  peculiarl}'  witliin  the  knowledge  of  the  corporate  officers,  then 
the  corporation  would,  I  apprehend,  be  estopped  from  denying  that 
which,  by  assuming  to  make  the  contract,  it  had  virtuall}'  affirmed. 

A  question  analogous  to  this  arises,  where  public  officers  who  have 
done  something  in  contravention  of  the  statute  under  which  they  act, 
are  afterwards  sought  to  be  estopped  from  setting  up  that  their  act  was 
unauthorized.  It  was  insisted  b}'  counsel  in  the  case  of  Megina  v. 
WJiite  (4  Ad.  &  El.,  N.  S.,  101),  that  for  public  reasons,  officers  so 
situated  were  not  estopped ;  but  Lord  Denman  said,  "  AVe  have  held 
that  this  is  true  only  of  a  statute  the  contents  of  which  are  publicly 
known  ;  such  a  statute  is  to  have  effect  whatever  dealings  niay  take 
place  ;  but  when  the  persons  acting,  whether  trustees  for  public  pur- 
poses or  not,  have  done  any  act  which  was  not  known  to  the  parties 
with  whom  they  were  afterwards  dealing,  such  an  act  cannot  prevent 
the  estoppel  arising  from  that  subsequent  dealing."  This  doctrine, 
which  was  also  held  in  the  case  of  Doe,  ex  dem.  Levrj  v.  Ilorne  (3  Ad. 
&  El.,  N.  S.,  757),  will  be  found,  when  carefully  examined,  to  sustain 
the  exception  which  I  have  suggested  in  the  case  of  corporations. 
But,  aside  from  these  exceptional  cases,  it  is,  in  my  judgment,  not 
only  entirely  clear  upon  principle,  but  abundantly  settled  by  authority, 
that  the  contract  of  a  corporation,  if  unauthorized  by  its  charter,  is  an 
illegal  contract,  and  that  the  corporation  is  not  estopped  from  setting 
up  this  illegality  in  defence  to  an  action  brought  upon  it. 

In  referring  to  the  cases  which  support  these  views,  I  will  notice  the 
English  cases  first. 

[After  commenting  on  various  cases,] 

The  position  then  occupied  by  some  of  my  associates  is  this :  They 
admit  that  the  shareholders  in  a  corporation  have  a  right  to  restrain  its 
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directors  or  managers,  as  their  trustees  or  agents,  from  entering  into 
an}'  contract  not  aiitliorized  by  the  cliarter,  or  from  carrying  such  con- 
tract into  effect  if  made  ;  and  3'et  tliey  hold  that  the  directors  are  Hable, 
not  in  tlieir  individual,  but  their  corporate  character,  to  the  party  with 
whom  the  contract  is  made  for  not  carrying  it  into  effect.  It  is  difficult 
to  see  how  these  two  propositions  can  stand  together.  The  directors 
are  the  mere  representatives  of  the  corporators.  The  latter  constitute 
the  corporation.  Hence,  by  the  two  propositions  just  stated,  it  iai 
maintained,  that  the  corporators  have  a  legal  right  to  enjoin  their 
representatives  against  the  performance  of  a  contract,  which  they 
themselves  are  legally  bound  to  perform  ;  in  other  words,  the}'  are 
liable  for  damages,  because  their  representatives  have  not  performed 
a  contract,  which  they  had  a  right  to  restrain  those  representatives 
from  performing.  This  can  hardly  be.  It  would  seem  to  be  a  legal 
impossibility.  One  or  the  other  of  these  propositions  must,  I  think,  be 
false.  Either  it  must  be  denied  that  the  shareholders  can  invoke  the 
aid  of  a  court  of  equity  to  prevent  the  performance  of  a  contract  entered 
into  by  the  directors,  which  the  charter  does  not  authorize  —  a  principle 
established  by  numerous  authorities  —  or  it  must  be  admitted  that  they 
are  not  liable  for  the  refusal  or  neglect  of  the  directors  to  perform  it. 
It  might  be  otherwise  if  it  could  be  shown  either  that  persons  dealing 
with  corporations  are  not  presumed  to  know  the  extent  of  the  powers 
conferred  by  the  charter,  or  that  the  corporators  can  be  presumed  to 
have  authorized  the  directors  to  transcend  those  powers.  But  the. 
contrary  is  the  rule  in  respect  to  both. 

It  would  seem  to  follow  that  if  we  look  upon  the  unauthorized  con- 
tracts of  corporate  officers  as  mere  breaches  of  trust,  and  nothing  more, 
the  corporation  is  not  bound  by  them.  This  however  is  not  the  ground 
upon  which  I  have  been  endeavoring  to  maintain  that  corporations  are 
exempt  from  liability  upon  their  conti-acts  which  are  ultra  vires  /  nor 
is  it  the  ground  upon  which  such  defences  have  in  general  been 
sustained  in  suits  brought  by  third  persons  against  corporations  upon 
such  contracts.  I  shall  therefore  proceed  further  to  show  from  the 
authorities  that  such  contracts  are  illegal  and  void  for  public  reasons, 
entirely  irrespective  of  the  fact  that  they  constitute  breaches  of  trust 
towards  the  shareholders. 

[The  learned  judge  here  commented  on  various  decisions.  —  Ed.j 
The  strength  of  the  opposing  views  consists  in  the  alleged  injustice 
of  permitting  a  corporation  to  avoid  obligations  by  pleading  its  own 
want  of  power  to  incur  them.  But  it  should  be  remembered,  that  this 
argument  is  just  as  applicable  to  the  case  of  an  individual  who  sets  up 
the  illegality  of  his  own  contract,  and  thus  shields  himself  from  respon- 
sibility upon  it,  as  to  that  of  a  corporation.  If  it  be  said,  that  in  the 
case  of  illegal  contracts  between  individuals,  each  party  is  a  participator 
in  the  guilt,  and  hence  the  law  will  not  interpose  to  protect  either ;  this 
is  equally  true  in  respect  to  the  unauthorized  contracts  of  corporations. 
Their  powers  are  prescribed  b}'  statute,  and  every  one  who  deals  with 
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them  is  presumed  to  know  the  extent  of  these  powers.  Where  the 
circumstances  are  such  that  this  presumption  cannot  arise,  as  where 
the  want  of  power  is  not  apparent  upon  the  face  of  the  statute,  but 
depends  upon  the  existence  of  some  extrinsic  fact  known  to  the  cor- 
poration, but  not  the  party  dealing  with  it,  it  has  been  ah-eady  conceded 
that  the  corporation  would  be  estopped  from  setting  up  that  its  contract 
was  'ultra  vires. 

But  the  injustice  which  can  ever  accrue  to  individuals  from  permit- 
ting the  defence  in  question,  is  trifling,  under  the  law  as  now  settled, 
compared  with  the  importance  to  the  public  of  keeping  corporations 
within  their  chartered  limits.  It  has  been  repeatedlj-  held  by  this 
court,  that  where  corporations,  by  means  of  contracts  or  engagements 
prohibited  b}'  law,  i.  e.,  which  are  unauthorized  by  their  charters,  have 
obtained  from  other  persons  an}-  money  or  other  thing  of  value,  while 
the  contract  itself  is  void  and  can  never  be  enforced,  the  corpora- 
tion ma}'  nevertheless  be  compelled,  in  a  suit  brought  in  disaffirmance 
of  the  contract  and  founded  upon  the  equities  of  the  case,  to  restore 
what  it  has  obtained.  This  rule  removes  from  corporations  all  tempta- 
tion to  engage  in  illegal  transactions  ;  and  while  it  tends  thus  to  promote 
the  public  policy  of  the  State,  it  at  the  same  time  protects  individuals 
from  any  gross  injustice. 

My  conclusion,  therefore,  is,  that  the  contract  of  the  defendants  to 
transport  the  plaintiffs  from  Chicago  to  Toledo  was  illegal  and  void, 
they  having,  as  we  have  seen,  no  power  under  their  charters  to  enter 
into  the  engagement  for  running  their  cars  on  joint  account  between 
those  two  places.  It  does  not  follow,  however,  that  they  are  not  liable 
to  the  plaintiff  in  this  action.  The  complaint  is  founded  upon  the  duty 
which  rested  upon  the  defendants,  growing  out  of  the  relation  in  which 
they  stood  to  the  plaintiff,  to  take  care  that  he  should  not  be  injured 
by  their  negligence.  If  this  duty  could  only  arise  out  of  some  contract 
between  the  parties,  then  the  conclusion  arrived  at  would  be  fatal  to 
the  recovery.  The  contract  actually  made  by  the  defendants  to  trans- 
port the  plaintiff  can  form  no  part  of  the  plaintiff's  case,  and  he  must 
recover,  if  at  all,  irrespective  of  that  contract. 

It  is  said  that  if  the  contract  was  ultra  vires  and  the  corporation  is 
protected  from  all  responsibility  for  its  violation  on  that  ground,  it 
must  be  ecjually  free  from  responsibility  for  an  injury  inflicted  while 
attempting  to  perform  it.  But  this,  I  apprehend,  by  no  means  follows, 
though  it  is  probably  true  so  far  as  the  duty  to  observe  due  care  grew 
out  of  the  contract.  The  plaintiff's  claim,  however,  rests  not  upon  his 
contract,  but  upon  the  right  which  every  man  has  to  be  protected  from 
injury  through  the  carelessness  of  others.  It  has  the  same  legal  founda- 
tion as  that  of  one  who  has  been  injured  by  the  negligent  driving  of 
some  person  upon  the  public  highway,  or  who  has  been  run  over  by  a 
train  of  cars,  when  crossing  the  railroad  track.  The  duty  to  observe 
care  in  these  cases  arises,  not  upon  any  contract,  but  from  the  obliga- 
tion  wiiich   rests   upon   all   persons,  whether  natural  or  artificial,   so 
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to   conduct   as   not   through   their   negligence   to   inflict   injuiy  upon 
others. 

It  is  unnecessary  to  cite  autliorities  to  show  that  corporations  are 
liable  for  the  culpable  negligence  of  their  servants  or  agents  while 
engaged  in  the  business  of  the  corporation,  in  the  same  manner  as 
individuals  are  liable  for  the  negligence  of  themselves  or  their  servants. 
It  will  scarcely  be  doubted  that  if  the  defendants'  cars,  through  the 
carelessness  of  their  employees,  had  run  over  the  plaintiff,  while  passing 
upon  a  highway  across  the  track  of  anj*  portion  of  the  road  used  by 
them,  the  corporation  would  have  been  liable.  The}-  could  not  set  up 
that  having  no  power  to  run  their  cars  beyond  the  limits  prescribed  by 
their  respective  charters,  all  acts  outside  of  those  limits  must  be  regarded 
as  the  acts  of  the  individuals  performing  them,  and  not  of  the  corpora- 
tion. We  have  alread}*  seen  that  corporations  ma}'  exceed  their  powers 
and  may  perform  unauthorized  acts,  and  incur  responsibilities  thereby. 
There  is  no  doubt  that  all  that  was  done  under  the  arrangement  between 
the  defendants,  found  b}'  the  referee,  unauthorized  and  contrary  to 
law,  is  nevertheless  to  be  treated  as  done  by  the  corporations  them- 
selves. The  business  was  carried  on  under  the  direction  of  their 
managing  officers,  with  their  propert}'  and  for  their  benefit,  and  they 
cannot  now  be  heard  to  denv  that  it  was  done  by  them.  It  follows 
that  at  least  in  respect  to  all  persons  with  whom  they  had  no  conven- 
tional relations,  their  responsibilities  would  be  precisely  the  same  as  if 
the  business  in  which  they  were  engaged  was  lawful. 

To  test  the  liability  of  the  defendants,  therefore,  in  this  case,  it  is 
necessary  to  inquire  what  would  be  the  responsibilit}'  of  railroad 
companies  in  general  towards  persons  sitting  in  their  cars,  but  whom 
they  have  made  no  contract  to  transport.  This  must  depend  upon  the 
circumstances  under  which  the  individuals  had  entered  the  cars.  If 
they  were  there  as  mere  trespassers,  without  shadow  of  right,  the  corn- 
pan}'  would  not,  perhaps,  be  responsible  for  any  injury  they  might 
sustain,  through  the  negligence  of  its  servants.  But  if,  on  the  other 
hand,  the  'jntry  into  and  remaining  in  the  cars,  was  with  the  assent, 
express  or  implied,  of  the  company',  and  injury  should  result  from  the 
negligence  of  the  latter  or  its  agents,  the  corapan}-  would,  I  think,  be 
responsible.  It  was  held  bj-  this  court  in  the  case  of  Nolton  v.  The 
Western  Railroad  Corporation  (15  N.  Y.,  444),  that  when  a  railroad 
companv  voluntaril}'  undertakes  to  carry  a  passenger  upon  their  road, 
although  without  compensation,  if  such  passenger  is  injured  by  the 
culpable  negligence  of  the  agents  of  the  compan}-,  the  latter  is  liable,  in 
the  absence  of  any  express  agreement  exempting  it.  The  principle  of 
that  case  is  applicable  to  this.  Although  here,  if  we  lay  aside  the 
contract,  there  was  no  undertaking  to  transport  the  plaintiff,  either 
with  or  without  compensation  ;  yet  this  can  make  no  difference,  as  the 
liability  in  such  cases  arises,  not  from  anj*  contract  express  or  implied, 
but  from  the  universal  obligation  of  all  persons  to  avoid  injury  to  others 
through  their  necfligence. 
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Suppose,  while  standing  upon  3-our  own  premises,  you  accidentally, 
but  through  sheer  carelessness,  discharge  a  gun  and  wound  a  person 
walking  upon  the  highway,  you  are  clearly  liable  for  the  injur}-.  If  the 
person  injured,  instead  of  being  upon  the  highwa}',  were  in  3-our  own 
house  with  3'our  assent,  would  not  your  liabilit}'  be  the  same?  No  one 
can  doubt  it.  Suppose,  then,  instead  of  being  in  a  house  with  the 
owner's  assent,  the  individual  is  in  the  car  of  a  railroad  compau}'  with 
the  consent  of  the  conipan}-,  would  he  not  have  the  same  right  to  im- 
munit}-  from  injury  through  the  negligence  of  the  company  or  its  agents? 
This  is  self-evident.  The  company  might  not  be  liable  in  such  a  case 
for  the  careless  discharge  of  a  gun  b}'  one  of  its  servants,  because  using 
the  gun  would  be  no  part  of  the  servant's  dut\'  to  his  employers.  But 
if,  through  the  carelessness  of  the  engineer,  the  boiler  of  the  engine 
should  burst,  and  injur}-  should  ensue,  the  liabiHty  of  the  company 
would  be  clear.  So,  if  the  injury  arose  from  a  collision,  running  off 
the  track,  or  any  such  cause. 

It  will  be  seen,  therefore,  that  the  question  of  responsibility  for 
injuries  sustained  from  negligence,  when  the  person  injured  is  within 
the  domain  or  upon  the  premises  of  the  party  guilty  of  the  negligence, 
turns  upon  the  inquiry  whether  he  is  there  lawfully  or  as  a  trespasser. 
It  is  true  that  when  the  negligence  occurs  in  the  course  of  the  perform- 
ance of  some  gratuitous  service  by  the  party  guilty  of  the  negligence, 
for  the  party  injured,  the  former  is  only  liable  for  gross  negligence; 
but  no  question  on  this  subject  arises  in  the  present  case,  as  the  proof 
in  that  respect  will  be  presumed  to  have  been  such  as  to  support  the 
judgment,  since  nothing  appears  to  the  contrary. 

Was  the  plaintiff,  then,  in  the  defendants'  cars  as  a  mere  trespasser, 
or  was  he  there  lawfully,  as  between  him  and  the  defendants.  To  this 
question  there  can  be  but  one  answer.  The  defendants  can  never 
allege  that  the  plaintiff  was  in  their  cars  as  a  trespasser,  when  he  was 
there  by  their  express  assent.  The  contract  between  him  and  the 
company,  it  is  true,  for  reasons  of  policy  could  not  be  enforced.  The 
defendants  might  at  any  time  have  repudiated  it,  and  required  the 
plaintiff  to  leave  the  cars;  and  if  he  refused  might  thereafter  have 
treated  him  as  a  trespasser.  But  neither  his  entry  into  the  cars,  nor 
his  remaining  there  until  required  to  leave,  could  ever  be  regarded  by 
the  defendants  as  an  infringement  upon  their  legal  rights. 

It  maybe  said  that  the  i)laintiff  by  consenting  to  travel  in  tlie  defend- 
ants' cars  became  a  participator  in  their  unlawful  conduct,  and  hence 
is  not  entitled  to  recover ;  but  for  this  position  there  is  not  a  shadow 
of  authority.  The  law  offended  against  by  entering  into  the  illegal 
contract  in  this  case,  is  a  law  of  restriction  upon  the  defendants  and 
not  u[)on  the  plaintiff.  The  implied  prohibitions  which  were  violated 
rested  solely  upf)n  them.  Tiiere  was  no  law  pi-ohibiting  llie  plaintiff 
from  travcUng  in  thoir  cars.  I  have  already  adverted  to  the  rule  that 
where  Iho.  illegality  of  the  contract  consists  in  the  violation  of  some 
law,  tli(;  prohibitions  of  which  are  aimed  at  one  of  the  parties  only,  the 
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other  party  is  to  be  treated  as  comparatively  innocent,  and  may  have 
relief  against  the  more  guilty  jDarty  even  in  an  action  ex  contractu. 
If,  then,  he  is  entitled  to  enforce  a  mere  equity  against  the  other  party 
a  fortiori  may  he  claim  redress  for  injuries  consequent  upon  their 
tortious  acts.  He  is  so  far  regarded  as  paHiceps  criminis,  that  he  for- 
feits the  whole  benefit  of  his  contract.  He  could  not  recover  for  any 
failure  of  the  company  to  transport  him  in  due  time  or  to  transport 
him  at  all,  whatever  damages  he  might  thereby  sustain  ;  but  he  cannot 
be  said,  like  an  outlawed  felon,  to  have  caput  lupinum  and  thus  to  be 
liable  to  be  knocked  on  the  head  like  a  wolf  or  to  have  his  limbs  broken 
with  impunity.  (4  Bl.  Com.  320.)  Upon  these  grounds  I  think  the 
recovery  was  right,  and  that  the  judgment  should  be  affirmed. 

Clerke,  J.,  delivered  an  opinion  for  affirmance  on  the  ground  last 
stated  by  Selden,  J.  Denio,  J.,  was  for  reversal ;  all  the  otlier  judges 
were  for  affirmance,  but  without  passing  upon  the  questions  discussed 
by  CoMSTOCK,  Ch.  J.,  and  Seldex,  J. 


Judgment  affirmed.       %^        \} 


.^ 
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1896.     151  Ntw  York,  2-1.1  "^  t/***^ 

The  plaintiff  is  a  Maine  corporation,  created  under  a  special  law  of     t^^j^t^   ^*' 
that  state,  passed  in  1853,  for  the  purpose  of  supplying  gas  for  the  r.v^3- 

lighting  of  the  streets  and  buildings  in  the  city  of  Bath.  The  United 
Gas,  Fuel  and  Light  Company  is  a  Maine  corporation,  organized  in 
1888,  under  a  general  law  of  that  state. 

On  November  10,  1888,  the  plaintiff  company  executed  to  the  United, 
&c.,  Company  a  lease  of  its  property  and  franchises  for  the  term  of 
twenty-five  years  from  November  1, 1888,  at  an  annual  rent  of  f  2500, 
which  the  lessee  covenanted  to  pay  in  semi-annual  payments  on  the 
first  day  of  May  and  the  first  day  of  November  in  each  year,  and  also 
the  taxes  assessed  during  the  term.  Provision  was  made  for  the  pay- 
ment by  the  lessor  to  the  lessee,  at  the  expiration  of  the  term,  of  the 
value  of  any  improvements  or  extensions  made  by  the  lessee,  and  it 
was  also  provided  that  the  lessee  should  giv^e  to  the  lessor  a  satisfac- 
tory bond  for  the  faithful  performance  by  the  lessee  of  its  covenants 
in  the  lease.  In  pursuance  of  the  provision  last  mentioned,  the  United 
Gas,  Fuel  and  Light  Company,  on  the  same  day,  executed  a  bond  with 
the  defendants  John  Claffy  and  John  T.  Rowland  as  sureties,  con- 
ditioned for  the  faithful  performance  by  the  company  of  the  cove- 
nants in  its  behalf  contained  in  the  lease,  which  bond  was  delivered 
to  and  accepted  by  the  plaintiff.  The  sureties  were  interested  in  the 
1  Statement  abridged.    Arguments  omitted.  —  Ed. 
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United  Gas,  Fuel  and  Light  Company  as  stockholders,  and  Claffy 
(the  appellant)  was  also  a  director.  The  lessee  immediately,  upon  the 
execution  of  the  lease,  entered  into  possession  of  the  demised  pro- 
perty and  paid  the  rent  up  to  the  1st  day  of  November,  1889,  but  de- 
faulted in  the  semi-annual  payment  due  May  1st,  1890,  and  on  the 
2d  day  of  August,  1890  (the  rent  remaining  unpaid),  the  plaintiff 
re-entered  and  took  possession  of  the  demised  property  under  a  pro- 
vision of  the  lease  which  authorized  the  lessor  to  enter  and  expel  the 
lessee  on  failing  to  pay  rent.  The  entry  also  was,  as  may  be  in- 
ferred, with  the  consent  and,  indeed,  at  the  suggestion  of  the  officers 
of  the  lessee.  This  action  was  brought  on  the  bond  against  the  lessee 
and  the  sureties  to  recover  as  damages  the  rent  which  fell  due  May  1, 
1890,  and  the  proportionate  rent  from  that  date  up  to  August  2d,  1890, 
and  taxes  which  had  been  assessed  against  the  property  during  its 
occupation  by  the  lessee,  which  it  had  failed  to  pay. 

The  defendant  Claffy  alone  appeared  and  defended  the  action.  His 
sole  defence  to  the  general  claim  is  that  the  lease  was  ultra  vires, 
illegal  and  void,  because  (as  is  conceded)  it  was  made  without  legis- 
lative sanction. 

The  court  below  gave  judgment  in  favor  of  the  plaintiff.  Claffy 
appealed. 

Ahram  J.  Rose,  L.  Laflin  Kellogg,  and  Alfred  C.  Pette,  for  appellant. 

James  McKeen,  for  respondent. 

Andrews,  C.  J. 

There  are  some  propositions  pertaining  to  the  general  subject  which 
are  beyond  dispute.  One  is,  that  a  contract  by  a  corporation  to  do 
an  immoral  thing,  or  for  any  immoral  purpose,  or,  to  use  a  convenient 
expression,  a  contract  malum  in  se,  is  void  and  gives  no  right  of  action. 
The  doctrine,  however,  is  not  peculiar  to  contracts  of  corporations. 
It  has  its  root  in  tlie  universal  principle  that  persons  shall  not  stipu- 
late for  iniquity.  Another  principle  of  general  recognition  is  tliat  a 
corporation  cannot  enter  into  or  bind  itself  by  a  contract  which  is  ex- 
pressly prohibited  by  its  charter  or  by  statute,  and  in  the  application 
of  this  principle  it  is  immaterial  that  the  contract,  except  for  the  pro- 
hibition, would  be  lawful.  No  one  is  permitted  to  justify  an  act 
which  the  legislature  within  its  constitutional  power  has  declared  shall 
not  be  performed.  The  series  of  cases  in  this  state,  known  as  the 
Utica  insurance  cases,  afford  an  apt  illustration.  It  was  held  that  the 
restraining  acts  which  prohibited  the  exercise  of  banking  powers, 
including  the  discount  of  paper,  by  other  than  banking  corporations, 
rendered  void  securities  taken  on  such  discount  by  corporations  not 
possessing  banking  powers,  and  this,  although  the  object  of  the  re- 
straining laws  seems  to  have  been  the  protection  of  the  chartered 
banks  in  the  monopoly  of  banking. 
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But  in  not  infrequent  instances  corporations  enter  into  unauthorized 
contracts,  which  are  neither  mala  in  se  nor  mala  prohibita,  or  when 
the  only  prohibition  or  restriction  is  implied,  from  the  grant  of  speci- 
fied powers.  It  is  this  class  of  cases  which  open  the  field  of  contro- 
versy. Is  such  a  contract  performed  by  one  party,  but  not  performed 
by  the  other,  void  as  between  them  to  all  intents  and  purposes,  so 
that  no  recovery  can  be  had  under  it  against  the  party  who  has  re- 
ceived the  consideration  for  his  promise,  but  neglects  or  refuses  to 
perform  it,  or  is  it  so  tainted  with  illegality  that  the  courts  must 
refuse  to  recognize  it  under  any  circumstances  or  enforce  its  obliga- 
tion, whether  as  to  past  or  future  transactions  ?  There  are  certain 
English  cases  which  are  relied  upon  by  those  who  maintain  the  strict 
view  that  contracts  of  corporations  ultra  vires  are  under  no  circum- 
stances enforceable  in  the  courts. 

It  is  important  to  observe  that  in  each  of  these  cases  the  action  was 
brought  against  the  offending  corporation,  or  those  in  privity  with  it, 
to  enforce  the  unauthorized  contract  while  it  was  still  executory  on 
the  part  of  the  corporation,  and  that  the  effect  of  a  recovery  would 
have  been  to  divert  and  appropriate  the  funds  of  the  corporation  by 
the  action  of  the  courts,  to  unauthorized  objects,  to  the  prejudice  of 
the  legal  rights  of  stockholders  and  creditors.  Without  questioning 
these  cases,  it  is  quite  apparent  that  they  stand  in  justice  upon  a  very 
different  basis  from  the  action  in  this  case,  which  is  brought  by  the 
corporation  to  enforce  a  contract,  the  enforcement  of  which  will  in- 
demnify the  plaintiff  and  its  stockholders  for  the  deprivation  of  the 
use  of  the  property  of  the  corporation,  during  its  possession  by  the 
defendants,  under  the  unauthorized  lease.  The  Supreme  Court  of  the 
United  States  seems  to  be  committed  to  a  construction  of  the  doctrine 
of  tilfra  vires  which  would  sustain  the  defence  in  the  case  now  before 
us.  Several  cases  have  arisen  in  that  court  upon  leases  of  railroads 
made  without  legislative  sanction,  in  which  it  has  been  held  that  such 
leases  are  void  as  between  the  parties,  and  that  no  action  can  be  main- 
tained thereon  to  recover  the  rent  reserved,  even  during  the  occupa- 
tion by  the  lessee  under  the  lease. 

We  concede  that  a  railroad  or  other  corporation  invested  with 
powers  in  the  exercise  of  which  the  public  have  an  interest,  and  em- 
powered by  reason  of  its  quasi  public  character  to  do  acts  and  exer- 
cise privileges  peculiar  and  exceptional  to  enable  it  to  discharge  its 
public  duties,  cannot,  as  against  the  public,  abdicate  its  functions  or 
absolve  itself  from  the  performance  of  such  duties  through  an  un- 
authorized transfer  of  its  property  and  franchises  to  another  body  or 
corporation.  We  have  so  held  in  the  case  of  Abbott  y.  The  Johnstown, 
etc.,  Railroad  Co.  (80  N.  Y.  27),  where  it  was  decided  that  a  railroad 
corporation  which,  without  legal  sanction,  had  leased  its  road,  was  not 
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thereby  exempted  from  liability  as  carrier  to  a  passenger  injured  by 
negligence  during  the  operation  of  the  road  under  the  lease. 

There  are  obvious  reasons  of  propriety  and  public  policy,  the  pre- 
vention of  monopolies,  among  others,  aside  from  the  mere  question  of 
capacity  under  their  charters,  which  enforce  the  now  well-settled  doc- 
trine, that  leases  by  such  quasi  public  corporations,  to  be  valid  and 
effectual,  must  be  authorized  by  statute.  But  where,  as  in  the  present 
■  /  a'M'  case,  such  an  unauthorized  lease  has  been  made,  and  the  lessee  has" 
'  received  and  enjoyed  the  possession  of  the  property  under  the  lease^ 

. -y— -  is  there  any  public  policy  which  requires  that  the  lessee"sTrould  be  per- 

mitted to  escape  the  obligation  imposed  by  the  contract  to  pay  the 
rent  reseWed  during  the  enjoyment  of  the  property?     It  Is  doubtless 
true,  as  has  been  suggested,  that  the  corporation  in  such  cases  cannot, 
^^-^^  without  the  consent  of  the  state,  change  its  obligations  to  the  state  or 

f  /u-jx-tft-tT   ^-^^  public,  and  discharge  itself  from  its  public  duties.     But  the  law 
t-'^'^nr-"*'—'^     affords  ample  remedy  for  the  usurpation  by  corporations  of  unauthor- 
"^^  ized  powers,  through  proceedings  by  injunction  or  for  the  forfeiture 

of  their  charters.     If  a  lease  by  a  corporation,  made  in  excess  of  its 
•  '^i^  powers  and  without  legislative  sanction,  is  illegal  in  the  ordinary  and 

Lj„^-      proper  sense  of  the  term,  it  may  be  properly  conceded  that  no  action 

coukl  be  maintained  upon  it.     The  lessee,  when  sued   for  the  rent, 

^^~-*  .  could  set  up  the  illegality  of  the  contract,  and  the  defence  would 

prevail,  however  inequitable  the  defence  might  be.  But  the  term 
*'  illegal,"  which  is  frequently  used  to  describe  a  contract  made  by  a 
corporation  in  excess  of  its  corporate  powers,  in  most  cases  means 
simply  that  the  contract  is  unauthorized,  or  one  which  the  corporation 
had  no  legal  capacity  to  make.  Such  a  contract  may  be  illegal  in  the 
true  and  proper  sense,  but  it  may  also  be  one  involving  no  moral  turpi- 
tude and  offending  against  no  express  statute.  The  inexact  and  mis- 
leading use  of  the  word  "  illegal,"  as  applied  to  contracts  of  corpora- 
tions, \dtra  vires  only,  has  been  frequently  alluded  to.  (Comstock, 
C.  J.,  Blssell  V.  31.  S.  Railroad  Co.,  22  N.  Y.  268  ;  Archibald,  J., 
Riche  V.  Ashbury  Railway  Carriage  Co.,  L.  R.  [9  Exch.]  293  ;  Lord 
Cairns,  S.  C.  on  appeal,  L.  R.  [7  Eng.  &  Ir.  App.]  672.) 

The  lease  now  in  question  was  not  in  any  true  sense  of  the  word 
illegal.  It  was  undoubtedly  void  as  against  the  state.  The  parties  to 
the  lease  assumed  it  to  be  valid.  It  was  contemplated,  as  the  pro- 
visions of  the  lease  show,  that  the  lessee  would  continue  and  extend 
the  business  before  carried  on  by  the  plaintiff,  and  it  is  not  suggested 
that  it  did  not,  during  its  occupation,  discharge  all  the  obligations  to 
the  public  which  rested  upon  the  phiintilf.  The  state  has  not  inter- 
vened, and  the  possession  of  the  property  has  now  been  restored  to  its 
original  proprietors.  The  contract  has  been  terminated  as  to  the 
future,  and  all  that  remains  undone  is  tlie  payment  by  tlie  lessee  of  the 
uu])al(i  rent.  We  think  the  demands  of  public  policy  are  fully  satisfied 
by  liolding  tliat,  as  to  the  public,  the  lease  was  void,  but  that,  as  be- 
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tween  the  parties,  so  long  as  the  occupation  under  the  lease  continued, 
the  lessee  was  bound  to  pay  the  rent,  and  that  its  recovery  may  be  en- 
forced by  action  on  the  covenant.     Public  policy  is  promoted  by  the 
discouragement  of  fraud  and  the  maintenance  of  the  obligation  of  con- 
tracts, and  to  permit  a  lessee  of  a  corporation  to  escape  the  payment 
of  rent  by  pleading  the  incapacity  of  the  corporation  to  make  the 
lease,  although  he  has  had  the  undisturbed  enjoyment  of  the  property, 
would  be,  we  think,  most  inequitable  and  unjust.     It  has  been  sug- 
gested, to  avoid   the   apparent   injustice  which   would   result   from 
holding  that  there  could  be  no  recovery  on  the  contract  for  past-due 
rent,  that  there  might  be  a  remedy  on  an  implied  contract  to  pay  the 
value  of  the  use  of  the  property.     But  if  the   express  contract  was 
illegal  in  a  proper  sense,  and  the  parties  to  the  lease  were  guilty  of  a 
public  wrong,  so  as  to  preclude  a  court  of  equity  to  entertain  juris- 1 
diction  on  the  application  of  a  lessor  to  be  relieved  from  the  lease  and 
to  be  restored  to  the  possession  of  the  leased  property,  as  was  held  in  \ 
the  case  of  The  St.  Louis,  V.  &  T.  H.  Railroad  Co.  v.  TerreHaute  &  I.  \ 
Railroad  Co.  (145  U.  S.  393),  then  surely  it  would  be  a  mere  evasion  f 
and  would  be  inconsistent  with  legal  principles  for  the  court  to  imply  I 
a  contract  from  the  occupation  under  the  illegal  lease  to  relieve  thel 
wrongdoer  from  the  dilemma  into  which  he  had  voluntarily  placed) 
himself.     We  think  the  rule  which  should  be  applied  is  that  the  lessee 
is  bound  by  the  contract  so  long  as  he  rpmains  in  possession. 

It  IS  unnecessary  now  to  determine  whether  a  lessee  under  an  ultra 
vires  lease  may  relieve  himself  from  liability  in  the  future  by  aban- 
doning the  possession  and  restoring,  or  offering  to  restore,  it  to  the 
lessor. 


[Vann,  J.,  delivered  a  dissenting  opinion.] 


Judgment  affirmed. 


DENVER  FIRE  INS.    CO.  v.    McCLELLAND. 

1885.     9  Colorado,  11.^ 

Action  by  McClelland  (plaintiff  below)  against  Insurance  Compan}'. 

Plaintiff's  complaint  alleges  that,  on  June  12,  1882,  defendant  com- 
pany issued  a  policy  insuring  plaintiff's  growing  crops  against  loss  or 
damage  by  hail ;  tliat  this  policy  was  issued  in  consideration  of  $3.00 
cash  paid  by  plaintiff,  and  also  of  a  note  for  So8. 03  executed  and  de- 
livered by  plaintiff  to  defendant ;  and  that  on  June  19,  1882,  plaintiff's 
crops  were  damaged  by  hail. 

Defendants'  answer  set  up,  as  second  defence,  that  the  defendant 
company's  articles  of  incorporation  were  duly  recorded  in  two  public 
1  Statement  abridged,    rortious  of  opinions  omitted.  —  Ed. 
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offices  long  before  the  issuing  of  said  policy ;  that  under  said  articles 
the  company  has  no  authority  to  insure  growing  crops  against  damage 
by  hail ;  and  is  authorized  to  insure  property  only  against  damage  by 
fire  or  lightning. 

The  plaintiff  demurred  to  this  second  defence.  The  demurrer  was 
sustained.  After  assessment  of  damages,  judgment  was  rendered  for 
plaintiff,  and  the  Insurance  Company  appealed. 

Stallcup,  Luthe  &   Shaffroth,  and  Teller  &  Orahood,  for  appellant. 

Now 'die  &  Clark,  and  T.  M.  Robinson,  for  appellee. 

Stone,  J. 

In  the  case  before  us  the  contract,  as  made  by  the  parties,  appears 
to  have  been  fully  executed  on  the  part  of  the  appellee,  so  far  as 
his  right  of  action  when  brought  was  affected  by  it.  He  had  paid 
a  small  portion  of  money  on  the  amount  of  the  premium  agreed  to  be 
paid  and  had  given  a  promissory  note  for  the  balance.  This  Avas  all 
he  had  agreed  to  do ;  all  that  had  been  exacted  of  him  by  the  insur- 
ance company,  and  this  he  had  performed.  It  matters  not  that  the 
note  had  not  been  paid,  for  it  was  not  due  when  his  right  of  action 
accrued  and  when  he  brought  his  suit. 

The  sole  defense  upon  which  the  appellant  company  relies  here  is 
its  want  of  authority  to  insure  against  hail.  By  offering  to  insure 
the  property  of  appellee  against  damage  by  hail,  and  by  entering  into 
the  contract  of  insurance  therefor,  it  claimed  to  possess  the  power  so 
to  do.  It  took  the  appellee's  money  and  assumed  the  risk  and  obliga- 
tion of  paying  the  damage,  much  or  little,  that  might  occur,  or  of 
having  nothing  at  all  to  pay,  if  the  contingency  of  damage  should 
not  happen  within  the  time  covered  b}'-  the  policy. 

A  loss  having  occurred,  the  company  seeks  exemption  from  the 
obligation  it  entered  into  b}'  denying  that  it  had  any  authority  to  do 
what  it  asserted  the  right  to  do  when  it^yokintarihLassumed  the  und^- 
taking.  ~  '~ 

We  are  aware  that  the  courts  have  been  very  slow  to  concede  that  a 
defendant  setting  up  as  a  defense  the  ultra  vires  of  a  contract,  where 
said  contract  was  clearl}-  not  authorized,  should  be  held  liable  ou  the 
contract,  since  this  would  appear  to  sustain  the  enforcement  of  an  un- 
authorized contract,  and  therefore  the  cases  show  that  whenever  the 
courts  would  avoid  this  seeming  inconsistency  by  resting  tlie  recover}' 
upon  some  other  ground  they  have  done  so.  This  has  often  led  to 
equal  inconsistency  in  other  directions.  The  ti'ue  ground  wouUI_secm 
\.o  be  that  jof  equitable  estoppel,  wlicrebv  the  defondant^jsjjot  jjer- 
mittedtorely  upon  or  show  the  invalidity  of  the  contract.  In  such 
case/the  contract  is  assumed  by  tlie  court  to  be  valid,  the  party  seek- 
ing to  avoid  it  not  being  permitted  to  attack  its  character  in  this 
respect. 

The  point  was  strongly  insisted  upon  by  counsel  for  ai)pellant  in 
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argument,  that  one  dealing  with  a  oorporation  is  hound  to  know  the 
extent  of  its  powers  to  contract,  that  the  corporate  name  itself  indi- 
cates the  scope  of  its  business,  and  the  record  of  its  charter  or  articles 
of  incorporation  furnishes  notice  of  the  extent  and  limitation  of  its 
corporate  powers  and  authoritj-  to  contract. 

While  as  a  general  proposition  this  is  true,  j-et  it  must  be  conceded 
that  this  constructive  notice  is  of  a  ver^'  vague  and  shadow}'  character. 
Ever}-  one  ma}-  have  access  to  the  statutes  of  the  states  affecting  com- 
panies incorporated  thereunder,  and  to  their  articles  of  incorporation, 
but  to  impute  a  knowledge  of  the  probable  construction  the  courts 
would  put  upon  these  statutes  and  articles  of  incorporation  to  deter- 
mine questions  raised  upon  a  given  contract  proposed,  is  carrying  the 
doctrine  of  notice  to  an  extent  which  can  only  be  denominated  prepos- 
terous. It  was  in  answer  to  the  same  point  that  Chief  Justice  Comstock 
observed,  in  his  opinion  in  a  leading  case  upon  this  question,  that  "  a 
traveler  from  New  York  to  Mississippi  can  hardly  be  required  to  fur- 
nish himself  with  the  charters  of  all  the  railroads  on  his  route,  or  to 
study  a  treatise  on  the  law  of  corporations."  Bissel  v.  31.  S.  &  N.  I. 
B.  R.  Co.  22  N.  Y.  258. 

Tlie  principle  of  estoppel  by  conduct  is  the  same  principle  which  is 
applied  by  courts  in  holding  that  the  statute  of  frauds,  by  which, 
under  the  general  rule,  a  contract  would  be  void,  is  never  to  be  used 
for  the  protection  of  a  fraud. 

We  do  not  say  that  the  directors  or  acting  officers  of  such  company 
may  act  in  excess  of  their  legitimate  powers  against  the  interests  and 
contrary  to  the  will  of  the  stockholders  of  such  company,  but  while  ad- 
mitting the  excess  of  proper  authority,  we  think,  on  principle  and  the 
weight  of  modern  decisions,  that  if  the  stockholders,  wliose  business  it 
is  to  see  that  their  own  managing  officers  act  within  the  proper  scope 
of  their  powers,  either  expressly,  or  by  silence  impliedly,  assent  to 
acts  done  on  their  behalf  in  excess  of  authority,  they  should  be  held 
estopped  to  deny  that  such  acts  were  authorized. 

Tiie  appellant  company  here  offered  to  pay  back  the  money  and 
return  or  cancel  the  note  given  for  the  policy,  and  counsel  urgently 
contended  that  this  is  all  that  legally  can  or  rightfully  ought  to  be 
exacted.  This  would  not  place  the  appellee  in  statu  quo.  Every 
insurance  company  would  be  ready  and  willing  to  do  that  much  after 
the  loss  had  occurred,  on  condition  of  exemption  from  payment  of  the 
loss.  The  damage  to  appellee  is  the  loss  of  his  crops  against  which  the 
appellant  undertook  to  secure  him.  After  the  loss  it  was  too  late  for 
appellee  to  insure  in  another  company  having  unquestioned  authority 
to  insure  against  such  loss. 

We  therefore  conclude  that  since  the  contract  of  insurance,  though  it 
may  have  been  beyond  the  scope  of  the  proper  object  and  purposes  of 
ihe  company  as  expressed  and  conferred  by  their  articles  of  incor|)ora- 
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tion,  was  neither  by  statue  nor  by  their  charter  expressly  forbidden, 
nor  in  its  nature  illegal  or  improper,  and  since  the  conduct  of  the 
company  in  soliciting  the  insurance  and  entering  into  the  contract 
therefor  under  the  circumstances  disclosed  by  cnis  case  was  such  that 
to  exempt  it  from  its  engagements  thereunder  would  result  in  injuring 
and  defrauding  the  appellee,  who  in  good  faith  dealt  with  the  company 
under  the  belief  of  its  rightful  authority  in  the  premises,  the  defense 
of  the  appellant  company  interposed  against  its  liability  on  the  con- 
tract is  inequitable,  unconscionable,  and  should  not  be  allowed. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Beck,  C.  J.,  and  Helm,  J.,  concurring.  Private  corporations  are 
ereatures  of  statute,  and  derive  their  powers  solely  therefrom.  Upon 
weighty  considerations  of  public  policy,  and  of  private  equity  as  well, 
the  principle  has  been  universally  recognized  that  the  charters  or 
general  laws  through  which  these  corporations  derive  their  existence 
absolutely  control  their  action  ;  that  a  contract  made  or  an  act  done  by 
them  which  is  not  in  any  manner  authorized  by  some  express  provision 
of  the  charter  or  law  of  incorporation,  or  which  may  not  be  clearly  im- 
plied therefrom,  is  ultra  vires  ;  and  that  such  usurpation  of  power  ma}' 
be  relied  upon  as  a  complete  defense  \o  a  suit  growing  out  of  the  un- 
authorized act  or  contract. 

But,  for  the  purpose  of  avoiding  the  infliction  of  manifest  injustice 
in  given  cases,  many  courts  of  the  highest  respectability'  have  seen  fit 
to  recognize  an  exception  to  the  foregoing  doctrine.  This  exception, 
when  admitted,  is  alwa3's  based  upon  principles  largely  analogous  to 
those  supporting  equitable  estoppels.  The  decisions  recognizing  it 
hold  that  where  a  corporation  receives  and  retains  the  full  benefit  of  a 
contract,  and  a  failure  to  perform  on  its  side  would  result  in  palpable 
injustice  to  the  other  contracting  party,  it  is  estopped  from  escaping 
liability  thereunder  through  a  plea  of  ultra  vires. 

We  are  inclined  to  the  opinion  that  cases  sometimes  arise  wherein 
this  exception,  properly  understood  and  limited,  should  be  held  appli- 
cable. If  a  private  corporation  has  accepted  and  retained  the  full 
benefits  of  a  contract  which  it  had  no  power  to  make,  the  same  having 
been  performed  by  the  other  party  thereto ;  and  if  the  transaction  is  of 
such  a  nature  that  the  party  thus  performing  will  suffer  manifest  injus- 
tice and  hardship  unless  permitted  to  maintain  his  action  directly  upon 
the  contract,  no  other  adequate  relief  being  at  liis  command,  we  tliink 
the  defense  of  ultra  vires  may  be  disallowed.  This,  however,  does  not 
do  away  with  the  objectionable  character  of  the  unauthorized  contract. 
It  admits  the  legal  wrong  committed  by  the  usurpation  of  power,  but 
denies  the  equitable  right  of  the  corporation  to  profit  through  such 
wrong  at  the  expense  of  parties  contracting  with  it;  the  corporation, 
having  received  and  .retained  the  benefit  of  the  contract,  is  denied  the 
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privilege  of  invoking  the  illegality  of  its  act,  and  thus  avoiding  conse- 
quences naturally  flowing  therefrom. 

The  circumstances  attending  and  surrounding  the  transaction  now 
before  us,  in  our  judgment,  render  this  an  appropriate  case  for  the 
application  of  the  foregoing  equitable  doctrine.  For  this  reason  we 
concur  in  the  conclusion  arrived  at  by  Mr.  Justice  Stone,  who  writes 
the  principal  opinion. 

^  Affirmed. 


^v*-) 


V 
^ 


jN.        ^^^  h  Affirmed. 

yt        .^     >^ATIONAL  BANK   v.   MATTHEWS.  ^  J  n^  ^   ^\. 

.  .J^      '*  ^\  1878.     ^9,  UmUd  States,  ^2\.  .        ,/      f-^-JO      ^ 

^       Error  to  the  Supreme  Court  of  the  State  of  Missouri.  j  q  S  ^'  '^ 

^  ^»-'0u  the  1st  of  March,  1871,  Hugh  B.  Logan  and  Elizabeth  A.  Mat-  :f,yjb^  ^ 
Av       thews  executed  and  delivered  to  Sterling  Price  &  Co.  their  joint  and  h/lL, 

^ -.  -    several  promissory  note  for  the  sum  of  $15,000,  payable  to  the  order  7t*"' 
^^      of  that  firm  two  years  from  date,  with  interest  at  the  rate  of  ten  per    //  2-  ^''^' 
cent  per  annum.     The  payment  of  the  note  was  secured  by  a  deed  of         v  Sfj  ^ 
trust,  executed  by  her,  of  certain  real  estate  therein  described,  situate 
in  tlie  State  of  Missouri.  ^^*-^^'*'  '  *" 

On  the  13th  of  the  same  month,  the  note  and  deed  of  trust  were  as-  t;^^^.*^  *^ 
signed  to  the  Union  National  Bank  of  St.  Louis.  Price  &  Co.  failed  to  x  ,^ .  f!l4i 
pay  the  loan  at  maturity.     The^bank  directed  the  trustee  named  in  the  ^^ji^m/q'^ 

deed  of  trust  to  sell.     Said  Elizabeth  thereupon  filed  this  bill  in  the 
proper  state  court  to  enjoin  t^e  sale.     The  bank  in  its  answer  avers  /^A„^^^^<ut 
thatTT^ccepted  the  said  note  and  deed  of  trust  as  security  for  the^J„,__    ^q 
sum  of  $15,000,  then  and  there  advanced  and  loaned  to  said  Sterling    ^j^    ^    ^ 
Price  &  Co.  ...  on  the  security  of  said  note  and  deed  of  trust."     A  /n  ^^y 
perpetual  injunction  was  decreed,  upon  the  ground  that  the  loan  by         <-/t>. 
the  bank  to  Price  &  Co.  was  made  upon  real-estate  security;  that  it  '''' 

was  forbidden  by  law ;  and  that  the  deed  of  trust  was,  therefore,  void.  <^  ^^'-/Cx^ 
The  decree  was  made  upon  the  pleadings.     No  testimony  was  intro-    o>\^  c^ 
duced  upon  either  side.     The  bank  removed  the  case  to  the  Supreme  ^'/j  7 
Court  of  the  State,  where  the  decree  was  affirmed.     The  bank  then  /Oj^ 
sued  out  this  writ  of  error.  . 

IVIr.  Justice  Swayne,  after  stating  the  facts,  delivered  the  opinion    ^' 
of  the  court. 

This  case  involves  a  question  arising  under  the  national  banking 
law,  which  has  not  heretofore  been  passed  upon  by  this  court.  We 
have  considered  it  with  the  care  due  to  its  importance. 

Our  attention  has  been  called  to  but  a  single  point  which  requires 
consideration,  and  that  is,  whether  the  deed  of  trust  can  be  enforced 
for  the  benefit  of  the  bank. 
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The  statutory  provisions  which  bear  upon  the  subject  are  as  fol- 
lows :  — 

"  Sect.  5136."  Every  national  banking  association  is  authorized 
"  to  exercise  by  its  board  of  directors  or  duly  authorized  officers  or 
agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of 
debt ;  by  receiving  deposits  ;  by  buying  and  selling  exchange,  coin,  and 
bullion;  by  loaning  money  on  personal  security;  and  by  obtaining, 
issuing,  and  circulating  notes  according  to  the  provisions  of  this  title. 
"  Sect.  5137.  A  national  banking  association  may  purchase,  hold, 
and  convey  real  estate  for  the  following  purposes,  and  for  no  others:  <^ 
First,  such  as  may  be  necessary  for  its  immediate  accommodation  in 
the  transaction  of  its  business.  Second,  such  as  shall  be  mortgaged  to 
it  in  good  faith  by  way  of  security  for  debts  previously  contracted. 
Third,  such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previ- 
ously contracted  in  the  course  of  its  dealings.  Fourth,  such  as  it  shall 
purchase  at  sales  under  judgments,  decrees,  or  mortgages  held  by  the 
association,  or  shall  purchase  to  secure  debts  to  it.  But  no  such  as- 
sociation shall  hold  the  possession  of  any  real  estate  under  mortgage, 
or  the  title  and  possession  of  any  real  estate  purchased  to  secure  any 
debts  due  to  it  for  a  longer  period  than  five  years."  Rev.  Stat.  1999 ; 
13  Stat.  99. 

Here  the  bank  never  had  any  title,  le^al  or  equitable,  to  the  real 
estate  in  qnestio^.    Tt  mny  {inquire  a  title  by  purchasing  at  a  sale  under  i 

vt  (r*-^   the  deed  of  trust ;  but  that  has  not  yet  occurred,  and  never  may. 

Lfi^  Sect.  5137  has,  therefore,  no  direct  application  to  the  case.     It  \s^ 

only  material  as  throwing  light  upon^the  point  to  be  considered  in  the 
preceding  section.  Except  for  that  purpose  it  may  be  laid  out  of 
view. 
I  I  I  Sect.  5136  does  not,  in  terms,  prohibit  a  loan  on  real  estate,  but  the 
I  I  !  implication  to  that  effect  is  clear.  What  is  so  im])lied  is  as  effectual 
as  if  it  were  expressed-  As  the  transaction  is  disclosed  in  the  record, 
the  loan  was  made  iipon  the  note  as  well  as  the  deed  of  trust.  Non 
constat,  that  the  maker  who  executed  the  deed  would  not  have  been 
deemed  abundantly  sufficient  without  the  further  security.  The  deed, 
as  a  mortgage  would  have  been,  was  an  incident  to  the  note,  and  a  right 
to  the  benetitof  the  deed,  whether  mentioned  or  delivered  or  not,  when 
the  note  was  assigned,  would  have  passed  with  the  note  to  the  trans- 
feree of  the  latter. 

The  object  of  tlie  restrictions  was  obvicmsly  threefohl.     It  was  to 
keep  the  capital  of  the  banks  flowing  in  the  daily  channels  of  com- 

n     ^^       merce;  to  deter  them  from  embarking  in  hazardous  real-estate  specula- 

u/^  tions;  and  to  prevent  the  accumulation  of  large  masses  of  such  pro- 

ijf^    perty  in  their  hands,  to  be  held,  as  it  weie,  in  mortmain.     The  intent, 

i/^  not  the  letter,  of  the  statute  constitutes  the  law.     A  court  of  equity  is 

always  reluctant  in  the  last  degree  to  make  a  decree  which  will  effect 
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a  forfeiture.  The  bank  parted  with  its  money  in  TOod  faith.  Its  garj  i_:^  /. 
ments  are  unspotted.  Under  tliese  circumstances,  the  defence  of  ultr(\  f^^  ^  j^  ^ 
vires^  if  it  can  be  made,  does  not  address  itself  favorably  to  the  mind^  '^/^ 
of  the  Chancellor.  We  find  nothing  in  the  record  touching  the  deed  of  ^^^  ^"^ 
trust  which,  in  our  judgment,  brings  it  within  the  letter  or  the  meaning  /vUju*  e«»^ 
of  the  prohibitions  relied  upon  by  the  counsel  for  the  defendant  in  error.  ^  ijitui. 
In  The  First  National  Bank  of  Fort  Dodge  v.  Haire  and  Others  (36  ,    -J- 

lowa,  443),  the  bank  refused  to  discount  a  note  for  a  firm,  but  agreed  ''' 
that  one  of  the  partners  might  execute  a  note  to  the  other,  that  the  lrr<*-  p* 
payee  should  indorse  it,  that  the  bank  should  discount  it,  and  that  the 
maker  should  indemnify  the  indorser  by  a  bond  and  mortgage  upon 
sufficient  real  estate  executed  for  that  purpose,  with  a  stipulation  that, 
in  default  of  due  payment  of  the  note,  the  bond  and  mortgage  should 
inure  to  the  benefit  of  the  bank.  The  arrangement  was  carried  out. 
The  note  was  not  paid.  The  maker  and  indorser  failed  and  became 
bankrupts.  The  bank  filed  a  bill  to  foreclose.  The  same  defence  was  h::^^AL 
set  up  as  here.  In  disposing  of  this  point,  the  Supreme  Court  of  the 
State  said :  "Every  loan  or  discount  by  a  bank  is  made  in  good  faith, 
in  reliance,  by  way  of  security,  upon  the  real  or  personal  property  of 
the  obligors ;  and  unless  the  title  by  mortgage  or  conveyance  is  taken 
to  the  bank  directly,  for  its  use,  the  case  is  not  within  the  prohibition 
of  the  statute.  The  fact  that  the  title  or  security  may  inure  indirectly 
to  the  security  and  benefit  of  the  bank  will  not  vitiate  the  transaction. 
Some  of  the  cases  upon  quite  analogous  statutes  go  much  further  than 
this.  Silver  Lake  Bank  v.  North,  4  J.  C.  R.  370." 
•"^  But  it  is  alleged  by  the  learned  counsel  for  the  defendant  in  error 
that  in  the  jurisprudence  of  Missouri  a  deed  of  trust  is  the  same  thing 
in  effect  as  a  direct  mortgage,  —  with  respect  to  a  party  entitled  to 
the  benefit  of  the  security,  —  and  authorities  are  cited  in  support  of 
the  proposition.  The  opinion  of  the  Supreme  Court  of  Missouri  as- 
sumes that  the  loan  was  made  upon  real-estate  security  within  the 
meaning  of  the  statute,  and  their  judgment  is  founded  upon  that  view. 
These  things  render  it  proper  to  consider  the  case  in  that  aspect.    But,  j  ^ 

conceding  them  to  be  as  claimed,  theconsequencejnsisted^ujpon_by  no  >fi-*  ' 
means  necessarily  follows.  The  statute  does  not  declare^such  a  security 
voicT  rt  is  silent  upon  the  subject.  If  Congress  so  meant,  it  would 
have  been  easy  to  say  so ;  and  it  is  hardly  to  be  believed  that  this 
would  not  have  been  done,  instead  of  leaving  the  question  to  be  settled 
by  the  uncertain  result  of  litigation  and  judicial  decision.  "Where 
usurious,  interest  is  contracted  for,  a  forfeiture  is  prescribed  and  ex- 
plicitly defined. 

In  Harris  v.  Runnels  (12  How.  79),  this  court  said  that  "the  statute 
must  be  examined  as  a  whole,  to  find  out  whether  or  not  the  makers 
meant  that  a  contract  in  contravention  of  it  was  to  be  void,  so  as  not 
to  be  enforced  in  a  court  of  justice."  In  that  case,  a  note  given  for 
the  purchase  money  of  slaves,  taken  into  Mississippi  contrary  to  a 
statute  of  the  State,  was  held  to  be  valid. 
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Where  a  statute,  imposes  a  penalty  on  an  officer  for  solemnizing  a 
marriage  under  certain  circumstances,  but  does  not  declare  the  mar- 
riage void,  the  marriage  is  valid ;  but  the  penalty  attaches  to  the 
officer  who  did  the  prohibited  act.  3IUford  v.  Worcester,  7  Mass.  48 ; 
Parto7i  v.  Hervey,  1  Gray  (Mass.),  119  ;  King  v.  Birmlnghayn,  8  Barn. 
&  Cress.  29. 

Where  a  bank  is  limited  by  its  charter  to  a  specified  rate  of  interest, 
but  no  penal  consequence  is  denounced  for  taking  more,  it  has  been 
held  that  a  contract  for  more  is  not  wholly  void.  The  Planters'  Bank 
V.  Sharp  et  al.,  12  Miss.  75;  The  Grand  Gulf  Bank  v.  Archer  et  al., 
16  Id.  151 ;  Rock  River  Bank  v.  Sherwood,  10  Wis.  230. 

The  charter  of  a  savings  institution  required  that  its  funds  should 
be  "  invested  in,  or  loaned  on,  public  stocks  or  private  mortgages," 
€tc.  A  loan  was  made  and  a  note  taken,  secured  by  a  pledge  of  worth- 
less bank-stock.  The  borrower  sought  to  enjoin  the  collection  of  the 
note  upon  the  ground  that  the  transaction  was  forbidden  by  the  charter, 
and  therefore  void.  The  court  held  the  borrower  bound,  and  upon  a 
counter-claim  adjudged  that  he  should  pay  the  amount  of  the  loan 
with  interest.  Mott  v.  The  United  States  Trust  Co.,  19  Barb.  (N.  Y.) 
568. 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable,  and  the 
sovereign  alone  can  object.  It  is  valid  until  assailed  in  a  direct  pro- 
ceeding instituted  for  that  purpose.  Leazure  v  Hillegas,  7  Serg.  &  R. 
(Pa.)  313;  Goundle  v.  Northampton  Water  Co.,  7  Pa.  St.  233;  Runijon 
V.  Coster,  14  Pet.  122 ;  The  Banks  v.  Poitlaux,  3  Rand.  (Va.)  136 ;  Mc- 
Indoe  V.  The  City  of  St.  Louis,  10  Mo.  577.  See  also  Gold  Mining  Com- 
pany V.  National  Bank,  96  U.  S.  640. 

The  authority  first  cited  is  elaborate  and  exhaustive  upon  the  sub- 
ject. So  an  alien,  forbidden  by  the  local  law  to  acquire  real  estate, 
may  take  and  hold  title  until  office  found.  Fairfax's  Devisee  v. 
Hunter's  Lessee,  7  Cranch,  604. 

In  Silver  Lake  Bank  v.  North  (4  Johns.  (N.  Y  )  Ch.  370),  the  bank 
was  a  Pennsylvania  corporation,  and  had  taken  a  mortgage  upon  real 
estate  in  New  York.  A  bill  of  foreclosure  was  filed  in  the  latter 
State.  The  answer  set  up  as  a  defence  "  that  by  the  act  of  incorpora- 
tion the  plaintiffs  were  not  authorized  to  take  a  mortgage  except  to 
secure  a  debt  previously  contracted  in  the  course  of  its  dealings ;  and 
here  tlie  money  was  lent  after  the  bond  and  mortgage  were  executed  " 
The  analogy  of  this  defence  to  the  one  we  are  considei-ing  is -too  obvi- 
ous to  need  remark.  Both  present  exactly  the  same  question.  Chan- 
cellor Kent  said:  "Perhaps  it  would  be  sufficient  for  this  case  that 
the  plaintiffs  are  a  duly  incorporated  body,  with  authority  to  contract 
and  take  mortgages  and  judgments  ;  and  if  they  should  pass  the  exact 
line  of  their  power,  it  would  rather  belong  to  the  government  of  Penn- 
sylvania to  exact  a  forfeiture  of  their  charter,  than  for  this  court  in 
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this  collateral  way  to  decide  a  question  of  misuser,  by  setting  aside  a 
just  and  bo?ia  fide  contract."  .  .  .  '•  If  the  loan  and  mortgage  were 
concurrent  acts,  and  intended  so  to  be,  it  was  not  a  case  within  the 
reason  and  spirit  of  the  restraining  clause  of  the  statute,  which  only 
meant  to  prohibit  the  banking  company  from  vesting  their  capital  in 
real  property,  and  engaging  in  land  speculations.  A  mortgage  taken 
to  secure  a  loan  advanced  bona  Jide  as  a  loan,  in  the  course  and  accord- 
ing to  the  usage  of  banking  operations,  is  not  surely  within  the  pro- 
hibition." 

It  is  not  denied  that  the  loan  here  in  question  was  within  this  cate- 
gory. This  authority,  if  recognized  as  sound,  is  conclusive.  See  also 
Balrd  V.  The  Bank  of  Washington,  11  Serg.  &  R.  (Pa.)  411. 

Sedgwick  (Stat,  and  Const.  Constr.  73)  says  :  "  AVhere  it  is  a  simple 
question  of  authority  to  contract,  arising  either  on  a  question  of  regu- 
larity of  organization  or  of  power  conferred  by  the  charter,  a  party 
who  has  had  the  benefit  of  the  agreement  cannot  be  permitted  in  an 
action  founded  upon  it  to  question  its  validity.  It  would  be  in  the 
highest  degree  inequitable  and  unjust  to  permit  a  defendant  to  repudi- 
ate a  contract,  the  benefit  of  which  he  retains." 

What  is  said  in  the  text  is  fully  sustained  by  the  authorities  cited. 

We  cannot  believe  it  was  meant  that  stockholders,  and  perhaps  \  ^ 
depositors  and  other  creditors,  should  be  punished  and  the  borrower 
rewarded,  by  giving  success  to  this  defence  whenever  the  offensive 
fact  shall  occur.     The  impending  danger  of  a  judgment  of  ouster  and 


dissolution  was,  we  tliijik.  the  check,  and  none  other  contemplated  b^ 
Congress 
"  That  has  been  always  the  punishment  prescribed  for  the  wanton 
violation  of  a  charter,  and  it  may  be  made  to  follow  whenever  the 
proper  public  authority  shall  see  fit  to  invoke  its  application.  A 
private  person  cannot,  directly  or  indirectly,  usurp  this  function  of 
the  government. 

The  decree  of  the  Supreme  Court  of  Missouri  will  be  reversed,  and 
the  cause  remanded  with  directions  to  dismiss  the  bill ;  and  it  is 

So  ordered. 

Mr.  Justice  Miller  dis^teting. 

I  am  of  opinion  that  the^ational  Banking  Act  makes  void  every 
mortgage  or  other  conveyance  of  land  as  a  security  for  money  loaned 
by  the  bank  at  the  time  of  the  transaction  to  whomsoever  the  convey- 
ance may  be  made  ;  that  the  bank  is  forbidden  to  accept  such  security, 
and  it  is  void  in  its  hands. 

The  contract  to  pay  the  money,  and  the  collateral  conveyance  for 
security,  are  separable  contracts,  and  so  far  independent  that  one  may 
stand  and  the  other  fall. 

In  the  present  case,  the  money  was  loaned  on  the  faith  of  the  deed 
of  trust,  and  that  instrument  is  void  in  the  hands  of  the  bank,  but  the 
note,  as  evidence  of  the  loan  of  money,  is  valid  against  Mrs.  Matthews 


312  MARBLE   CO.    V.    HARVEY. 

personally.  With  this  latter  contract  the  state  court  did  not  interfere. 
It  enjoined  proceedings  under  the  deed  of  trust  against  the  land,  and 
did  no  more. 

Its  judgment  in  that  matter  ought,  in  my  opinion,  to  be  affirmed. 


MARBLE   CO.    v.   HARVEY. 

1892.     92  Tennessee,  116.1 

Appeal  from  Chancery  Court  of  Knox  County.     H.  R.  Gibson,  Ch. 

Green  db  Shields  for  Marble  Compan}-. 

W.  C.  Kain  for  Harvey. 

LuRTON,  J,  The  complainant  is  an  Ohio  corporation,  and  was 
organized  under  the  general  incorporation  law  of  that  State  "for 
the  purpose  of  cutting,  dressing,  manufacturing,  selling,  and  disposing 
of  marble,  stone,  slate,  granite,  and  other  substances,  with  such  other 
incidental  and  necessary  powers  essential  to  carr}-  on  said  business." 
This  company,  with  its  place  of  business  in  Cincinnati,  Ohio,  has 
acquired  the  entire  issue  of  shares  made  b}-  a  Tennessee  incorporation, 
engaged  in  a  similar  business  and  under  a  similar  charter,  and  known 
as  the  "  McMillin  Marble  Compan}-."  Its  last  acquisition  of  shares 
was  under  a  contract  with  the  defendant,  who  was  president  of  the 
Tennessee  company,  and  who  owned,  at  the  time  of  the  sale,  twenty- 
five  shares,  being  one  half  of  the  entire  stock  of  the  companv.  These 
shares  he  convened  to  a  trustee,  selected  b^'  the  purchasing  corpora- 
tion, for  its  use  and  benefit.  The  consideration  for  the  sale  was  the 
payment  of  six  thousand  dollars,  the  defendant  assuming  and  agreeing 
to  personall}'  pay  off  and  discharge  one  half  of  all  liability  which  might 
be  fixed  upon  the  McMillin  Marble  Company  as  a  result  of  certain 
suits  against  that  company  then  pending  in  the  Courts  of  this  State. 

The  bill  alleges,  and  the  evidence  establishes,  that  the  complainant 
company  has  been  compelled,  in  ordejj^* protect  the  property  of  the 
McMillin  Marble  Compan}',  to  pay  out  anout  the  sum  of  three  thousand 
dollars  in  settlement  and  satisfaction  of  the  claims  in  suit  at  time  of  its 
contract  with  defendant. 

The  relief  sought  is  a  decree  against  defendant  for  one-half  this  sum, 
being  the  proportion  he  agreed  to  pay  under  his  agreement  of  sale. 

The  defense  is  that  the  contract  of  sale  to  the  complainant  company 
was  unlawful  and  void  ;  that  is  to  say,  tliat  the  purchase  of  these 
shares  was  outside  the  objects  of  its  creation  as  defined  in  its  charter, 
and  is  therefore  such  a  contract  as  is  not  only  voidable,  but  wholly 
void  and  of  no  legal  effect ;  that  it  is  not  a  case  of  excessive  use  of  a 
power  granted,  but  that  no  power  whatever  was  conferred  to  deal  in  or 

1  Part  of  opinion  omitted.  —  Ed. 
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hold  the  shares  of  nnotlier  corporation  ;  that  the  suit  is  one  upon  a 
void  contract  and  in  furtherance  of  it,  and  that  it  should  not  be  enter- 
tained by  a  Court  of  law  or  equit}'. 

[After  discussing  the  question  of  ultra  vires  the  opinion  proceeds  as 
follows  :] 

The  result  is,  that  this  purchase  of  shares  for  the  express  object  of 
controlling  and  managing  another  corporation  was  ultra  vires,  and, 
therefore,  unlawful  and  void.  Being  void,  it  was ^f  no  legal  effect, 
and  no  rights  result  from  it  enforceable  by  or  thrfliigh  the  Courts  qf 
the  State,  when  such  aid  is  invoked  in  furtherance  of  the,  unlawful 
agreement. 

But  it  has  been  insisted  very  earnestly  by  the  able  and  learned  coun- 
sel for  complainant,  that  where  the  contract  has  been  fully  executed  by 
the  plaintiff,  the  defendant  should  not  be  permitted  to  invoke  such 
defense  to  a  suit  brought  to  compel  performance  ;  that  to  permit  such 
u  defense  would  work  injustice,  and  enable  defendant  to  repudiate  his 
liabilit}'  while  holding  on  to  the  price  he  has  received.  There  are 
cases  where,  the  contract  being  fully  executed  on  both  sides,  the  Court, 
in  the  interest  of  justice,  has  refused  to  aid  either  in  obtaining  a  rescis- 
sion. WhUney_Arms  Co.  v.  Barlow.  63  N.  Y.,  62,  is  one  of  this 
class. 

So  there  are  cases  where  the  defense  of  ultra  vires  has  not  been 
entertained  when  the  defect  was  in  the  mode  of  executing  the  contract 
or  in  i\\Q  pov;er  of  the  agent. 

So  there  are  many  cases  holding  the  party  relying  upon  the  defense 
of  ultra  vires  to  an  accountability  for  the  benefits  received.  Green's 
Brice's  Ultra  Vires,  717,  and  note  at  end  of  chapter. 

Again,  there  are  cases  where  the  Courts  have  refused  to  entertain 
suits  to  recover  property  from  corporations  which  is  held  in  excess  of 
charter  capacity.  In  such  cases  the  Courts  have  held  that  the  defect 
in  power  could  not  be  set  up  in  a  collateral  way,  and  that  the  State 
only  could  complain  of  such  violation.  To  this  effect  were  our  own 
cases  of  Barroio  v.  Turnpike  Co.,  9  Hum.,  303,  and  Heiskell  v. 
Chickasaic  Lodge,  87  Tenn.  668. 

The  question  here  is  not  lijte  any  of  these.  The  complainant  sues 
upon  its  contract,  and,  in  affirmance  of  it,  seeks  to  have  the  defendant 
perform  an  agreement  which  sprang  from,  and  was  collateral  to  it.  It 
has  received  the  shares  it  purchased,  and  holds  on  to  them.  It  simpl3' 
asks  that  the  defendant  be  further  compelled  to  perform  his  contract, 
b}'  contributing,  in  accordance  with  his  agreement,  his  proportion  of 
the  liability  paid  off  by  complainant  in  protection  of  the  propert}'  of 
the  McMillin  Marble  Compan}*.  The  suit  is  clearly  in  furtherance 
of  the  original,  uiilnvfiil,  and  void  contract.  That  the  contract  has 
been  executed  by  the  plaintiff  does  not  make  it  lawful  or  entitle  it  to 
an  enforcement  of  it. 

This  proposition  was  very  plainly  put  in  Pittsburg,  etc.,  v.  R.  <&  IT. 
Bridge  Co.,  where  it  was  stated,  as  a  result  of  all  the  previous  de- 
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cisions  of  that  Court  upon  this  subject,  "  that  a  contract  made  by  a 
cori)oration,  which  is  unlawful  and  void  because  be3-ond  the  scope  of 
its  corporate  powers,  docs  not,  by  being  carried  into  effect,  become 
lawful  and  valid  ;  but  the  proper  remedy  of  the  part3-  aggrieved  is  by 
disaffirming  the  contract,  and  suing  to  recover,  as  on  a  quantum 
ineruit^  the  value  of  what  the  defendant  has  actually  I'eceived."  131 
U.  S.,  389. 

The  case  of  Central  Transportation  Co.  v.  Pullman  Car  Co.  [139 
U.  S.  24]  is  an  exceedingly  interesting  case,  as  it  involved  a  considera- 
tion of  the  circumstances  under  which  a  defendant  may  interpose 
the  defense  of  ultra  vires,  notwithstanding  full  performance  b}'  the 
plaintiff. 

In  that  case,  the  Central  Transportation  Company  had  leased  and 
transferred  all  of  its  property  of  every  kind  to  the  defendant  company, 
which  was  engaged  in  a  similar  and  competitive  business.  The  lessee 
company  undertook  to  pay  all  of  the  debts  of  the  lessor  compau}-,  and 
to  pay  to  it  annuall}'  the  sum  of  $264,000  for  a  term  of  ninety-nine  years. 
Possession  was  taken,  and  the  installments  paid  for  a  number  of  years. 
The  suit  was  for  a  part  of  the  installment  for  the  last  3ear  before  suit. 
The  defense  of  ult7-a  vires  was  interposed  and  sustained,  the  Court 
holding  that  the  sale  was  unauthorized  and  in  excess  of  the  power  of 
the  selling  company.  It  was  urged  for  the  plaintiff,  as  in  this  case, 
that,  even  if  the  contract  was  void,  because  ultra  vires  and  against 
public  policy-,  yet  that,  having  been  fully  executed  on  the  part  of  the 
plaintiff,  and  the  benefits  of  it  received  b}'  the  defendant  for  the  period 
covered  by  the  declaration,  the  defendant  was  estopped  to  set  up  the 
invalidit}-  of  the  contract  as  a  defense  to  an  action  to  recover  the  com- 
pensation agreed  on  for  that  period. 

After  reviewing  its  own  decisions  upon  this  branch  of  the  case,  that 
Court  said  : 

"The  view  which  this  Court  has  taken  of  the  question  presented  by 
this  branch  of  the  case,  and  the  onl}'  view  which  appears  to  us  con- 
sistent with  legal  principles,  is  as  follows  :  A  contract  of  a  corporation 
which  is  ultra  vires  in  the  proper  sense  —  that  is  to  sa)',  outside  the 
object  of  its  creation  as  defined  in  the  law  of  its  organization,  and 
therefore  beyond  the  powers  conferred  upon  it  by  the  Legislature  —  is 
not  voidable  onl}',  hut  wholl}'  void,  and  of  no  legal  effect.  The  objec- 
tion to  the  contract  is  not  merel}'  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it.  The  contract  cannot  be 
ratified  by  eitlier  party,  because  it  could  not  have  been  autliorized  by 
either.  No  performance  on  eitlier  side  can  give  the  unlawful  contract 
any  validity,  or  be  the  foundation  of  an\-  right  of  action  upon  it. 
When  a  corporation  is  acting  within  the  general  scope  of  the  powers 
conferred  upon  it  by  the  Legislature,  the  corporation,  as  well  as  per- 
sons contracting  witli  it,  may  be  estopped  to  deny  that  it  has  com- 
plied with  the  legal  formalities  which  are  prerequisites  to  its  existence 
or  to  its  action,  because  such  requisites  might  in  fact  have  been  com- 
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plied  with.  But  where  the  contract  is  be3'ond  the  powers  conferred 
upon  it  by  existing  law,  neither  the  corporation  nor  the  other  party 
to  the  contract  can  be  estopped,  by  assenting  to  it  or  by  acting  upon  it, 
to  show  that  it  was  prohibited  b}-  law. 

"  A  contract  tdtra  vires  being  unlawful  and  void,  not  because  it  is 
in  itself  immoral,  but  because  the  corporation,  by  the  law  of  its  crea- 
tion, is  incapable  of  making  it,  the  Courts,  while  refusing  to  maintain 
any  action  upon  the  unlawful  contract,  have  always  striven  to  do  jus- 
tice between  the  parties,  so  far  as  it  could  be  done  consistently  with 
adherence  to  law,  by  permitting  property  or  money,  parted  with  on  the 
faith  of  the  unlawful  contract,  to  be  recovered  back,  or  compensation 
to  be  made  for  it.  In  such  case,  however,  the  action  is  not  maintained 
upon  the  unlawful  contract,  nor  according  to  its  terms,  but  on  an 
implied  contract  of  the  defendant  to  return,  or,  failing  to  do  that,  to 
make  compensation  for  property  or  money  which  it  has  no  right  to 
retain.  To  maintain  such  an  action  is  not  to  affirm,  but  to  disaffirm, 
the  unlawful  contract."     139  U.  S.,   60. 

This  seems  to  us  to  fully  and  clearly  state  the  rule.  The  passage 
cited  by  counsel  from  Railioay  Co.  v.  McCarthy,  96  U.  S.,  267,  "  that 
the  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevail  when  it  would  defeat  the  ends  of 
justice,  or  work  a  legal  wrong,"  is  misleading ;  and,  if  literally  con- 
strued, would  result  in  an  enormous  practical  extension  of  the  powers 
of  corporations. 

We  do  not  understand  that  a  result  required  by  adherence  to  the  law 
would  be  either  unjust  or  a  legal  wrong.  The  learned  Judge  doubtless 
intended  it  to  be  understood  that  the  defense  would  be  a  legal  wrong 
only  when  the  law  did  not  require  its  consideration  by  the  Court. 

This  passage  and  one  of  similar  character  in  San  Anto7iio  v.  Jie- 
haffy,  96  U.  S.,  312,  was  uncalled  for  in  the  case  in  which  it  was  used, 
and  in  Central  Transportation  Co.  v.  Pullman  Car  Co.,  supra,  was 
characterized  as  "  a  mere  passing  remark." 

To  sustain  this  suit,  as  now  presented,  would  be  in  affirmance  and 
furtherance  of  an  unlawful  and  void  contract.  It  is  in  no  sense  a  suit 
in  disaffirmance. 

Whether  complainant  could  tender  back  the  shares  received,  and 
maintain  a  suit  to  recover  the  monej'  paid  for  the  shares  upon  an 
implied  agreement  to  return  mone}'  which  the  defendant  had  no  right 
to  retain,  is  a  question  not  presented  upon  this  record. 

The  decree  dismissing  the  bill  must,  upon  the  grounds  herein  stated, 
be,  and  accordingly  is,  affirmed. 


I) 
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NASSAU  BANK  v.   JONES  et  al.  Ex'rs. 

1884.     95  New  York,  115.1 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York,  entered  upon  an  order  made  April  9,  1883, 
which  affirmed  a  judgment  in  favor  of  defendants,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term.  (Reported  below,  17 
J.  &  S.  498.) 

This  action  was  brought  against  defendants  as  executors  of  the  will 
of  Daniel  Jones  to  compel  them  to  transfer  and  deliver  to  plaintiff  fifty 
$1,000  bonds  and  one  hundred  and  twenty-five  shares  of  the  stock  of 
the  Denver  and  Rio  Grande  Railroad  Company,  or  to  account  for  and 
pa}'  over  the  value  thereof  and  all  interest  and  dividends  received  by 
their  testator  thereon. 
The  material  facts  are  stated  in  the  opinion. 
Samuel  Hand,  for  appellant. 
Martin  J-  Keogh^  for  respondent. 

Rdger,  Ch.  J.  The  question  involved  in  this  case,  as  we  regard  it, 
is  the  right  of  a  banking  corporation  chartered  under  the  laws  of  this 
state  to  subscribe  for  tlie  stock  of  a  railroad  corporation. 

In  the  spring  of  1879,  the  Denver  and  Rio  Grande  Railroad  Com- 
pany, being  a  corporation  organized  to  construct  railroads  in  Colorado 
and  adjoining  territories,  with  the  view  of  raising  money  to  extend  its 
lines,  published  a  circular,  whereby  it  proposed  in  substance,  to  issue 
$r),000,000,  of  its  bonds,  in  sums  of  $1,000  each,  payable  thirty  years 
after  date,  with  annual  interest  at  seven  per  cent  in  gold,  secured  by 
mortgage  upon  its  property ;  and  to  deliver  one  of  such  bonds  togetlier 
with  five  shares  of  its  capital  stock,  of  the  par  value  of  $100,  per  share, 
to  each  and  every  person  who  should  advance  thereon  the  sura  of  $900, 
reserving,  however,  the  privilege  to  the  railroad  company,  of  with- 
drawing the  proposition,  when  it  should  have  received  subscriptions  to 
said  loan,  to  the  amount  of  $.'3,000,000.  Tliis  proi)Osal  was  favorably 
received,  and  the  loan  was  subscribed  for  by  citizens  and  corporations 
in  various  States  of  the  union,  to  an  amount  greatly  exceeding  the  sum 
>  Argnments  and  part  of  opinion  omitted.  — Ed 
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required  by  the  railroad  company.  Among  others  the  defendants'  tes- 
tator, one  David  Jones,  subscribed  for,  and  was  awarded  $90,000,  of 
such  contemplated  loan.  It  is  claimed  by  the  appellant,  and  was  found 
as  a  fact  by  the  trial  court,  that  Jones  undertook,  by  the  authority 
and  for  the  benefit  of  the  plaintiff,  to  contract  with  this  railroad  com- 
pany, for  a  loan,  under  its  proposal,  in  the  name  of  the  plaintiff,  to  the 
extent  of  one-half  of  the  amount  which  should  be  allotted  to  him ;  and 
by  this  action  the  appellant  seeks  to  recover,  from  Jones'  executors, 
among  other  things,  the  profits  claimed  to  have  been  made  by  him 
upon  its  share  of  the  transaction.  The  right  to  maintain  the  action 
seems  to  depend  upon  the  power  of  the  bank  to  enter  into  the  pro- 
posed contract,  for  if  it  had  no  lawful  authority  to  make  such  a  con- 
tract it  could  not  become  liable  to  Jones  upon  its  obligation  to  take  and 
pay  for  the  property  contracted  for ;  and  consequently  there  would  be  no 
consideration  for  Jones'  undertaking  to  subscribe  for  the  benefit  of  the 
bank.  Not  only  this,  but  the  bank  could  not,  by  suit,  enforce  against 
any  one  an  executory  contract  which  it  was  unauthorized  by  its  charter 
to  make. 

It  becomes  necessar}',  therefore,  to  inquire  into  the  nature  of  the 
proposed  contract,  and  the  legal  capacity  of  the  plaintiff  to  transact 
business. 

[After  discussing  these  questions,  the  opinion  proceeds  as  follows :] 

For  these  reasons,  we  are  of  the  opinion  that  the  plaintiff  was  not 
only  precluded  b}*  public  polic}-,  but  was  not  authorized  by  the  statute 
under  which  it  was  organized,  to  enter  into  any  engagement  as  a  stock- 
holder in  a  railroad  corporation. 

The  contract  between  the  plaintiff  and  Jones  was  wholly  executor\% 
and  nothing  has  occurred  thereunder,  preventing  the  bank  from  setting 
up  its  own  want  of  authority  to  make  such  a  contract,  as  a  defense  to 
au}'  aiiLluiJ  brougiit  tuereon  i\y  Jones. 

While  executed  contracts,  made  b}'  corporations  in  excess  of  their 
legal  powers,  have,  in  some  cases,  been  upheld  by  the  courts,  and  par- 
ties have  been  precluded  from  setting  up,  as  a  defense  to  actions 
brougiit  by  corporations,  their  want  of  power  to  enter  into  such  con- 
tracts {Bissell  v.  M.  S.  <fc  JSr.  I.  R.  B.  Co.,  22  N.  Y.  258  ;  Whitney 
Arms  Co.  v.  Barlow,  63  id.  62  ;  Woodruff  v.  E.  R.  Co.  93  id.  618), 
this  doctrine  has  never  been  applied  to  a  mere  executoiy  contract  ^ 
which  is  sought  to  be  made  the  foundation  of  an  action,  either  b}'  or 
against  such  corporations.  It  was  said  b}'  Judge  Seldex,  in  Tracy  \, 
Talmage  (14  N.  Y.  179),  "  That  a  contract  by  a  corporation,  which  it 
has  no  legal  capacit}'  to  make,  is  void  and  cannot  be  enforced,  it  would  . 
seem  difficult  to  deny."  In  White  v.  Buss  (3  Gushing,  448),  Chief- 
Justice  Shaw  lays  down  the  rule  as  follows  :  "  It  is  well  settled  by  the 
authorities  that  any  promise,  contract  or  undertaking,  the  performance 
of  which  would  tend  to  promote,  advance  or  cany  into  effect  an  object 
or  purpose  which  is  unlawful,  is  in  itself  void  and  will  not  maintain  an 
ftction. 
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Lord  IMansfield,  in  Smithy.  Bromley  (Douglas,  G96),  says:  "If 
the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of  public 
polic3',  then  the  part}'  paying  shall  not  have  this  action."  In  Tracy  v. 
Talmage^  {supra,  217),  Judge  Comstock  says:  "It  is  admitted  that 
the  contract  of  a  corporation,  which  it  has  no  legal  capacity  to  make, 
cannot  in  its  terms  be  enforced." 

There  is  nothing  in  this  case  to  exempt  the  plaintiff  from  the  opera- 
tion of  the  general  principle  determined  in  the  cases  referred  to. 

Jones  owed  no  dut}'  to  the  plaintiff,  except  that  which  sprang  out  of 
his  engagement  to  purchase  the  stock  and  bonds  in  question  ;  and  that 
having  failed  on  account  of  its  illegality,  left  no  enforceable  ol)ligation 
resting  upon  him.  {Levy  v.  Brush,  45  N.  Y.  589.)  There  is  no  pre- 
text for  the  claim  that  the  contract  was  in  any  respect  an  executed 
one,  for  Jones  never  even  entered  upon  its  performance.  His  subscrip- 
tion for  the  loan  in  his  own  name  was  in  direct  violation  of  the  obliga- 
tion whicli  it  is  claimed  that  he  had  assumed  ;  and  it  is  that  obligation 
alone  which  is  sought  to  be  enforced  in  this  action.  The  bank,  b^'  the 
transaction  in  question,  secured  Jones'  promise  to  do  certain  things, 
and  has  relied  solely  upon  that  promise.  It  has  done  nothing  in  per- 
formance of  the  contract,  and,  so  far  as  it  is  concerned,  the  contract 
remains  wholh'  executory. 

Neither  can  Jones  be  treated  as  a  trustee  for  the  benefit  of  the  plain- 
tiff, a  trust  whereby  it  is  attempted  to  accomplish  an  illegal  purpose,  is 
quite  as  objectionable  as  a  direct  contract  to  effect  the  same  object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a  purpose 
which  is  forbidden,  and  which  cannot  be  effected  by  the  parties  through 
the  agency  of  an  express  contract.     (Perry  on  Trusts,  §  214.) 

The  claim  here  is  that  a  trust  should  be  implied  to  enable  the  plain- 
tiff to  reap  the  profits  from  a  transaction  in  which  it  was  not  authorized 
by  law  to  engage.  We  have  found  no  authority  which  supports  such  a 
claim  and  are  unable  to  discover  any  ground  upon  which  this  action 
can  be  maintained.  j 

It  follows  that  the  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  dissenting. 

Judgment  aflirmed. 
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(b)  Executed  Transactions.  '^   ^iS-    ^        '  Li     ^ 

(f  LEAZURE  V.    HILLEGAS.  ^J^tTly^)    7,  ^ 

'^  1821.     1  Sergeant  ^^Rawle  {Pa.),  ^\Z>  ur^   -*^     ,r*^^^  ^       4- 

Error  to  the  Common  Pleas  of  Bedford  County.  ^"^  Z'^*^^ 

Frederick  Hillegas,  the  plaintiff  below,  (who  is  defendant  in  error) ^ 
claimed  the  land  in  dispute  under  a  warrant  and  survey  to  Thomas 
Holt.,  who  conveyed  to  George  Armstrong,  who  conveyed  to  William 
Henry,  who  conveyed  to  the  Bank  of  North  America,  who  conveyed 
to  James  Boss,  who  conveyed  to  the  Plaintijf.  On  the  trial  several 
exceptions  were  taken  to  the  opinion  of  the  Court  on  points  of  evidence. 

To(h  for  plaintiff  in  error. 

J.  Riddle  and  Thompson,  for  defendant  in  error. 

TiLGHMAN,  C.  J. 

The  third  exception  was,  to  the  admission  of  the  deed  from  the 
Bank  of  North  America  to  James  Ross,  to  which  there  were  two 
objections,  first,  that  there  was  no  evidence  of  the  seal  of  the  corpora- 
tion ;  and  second,  that  the  corporation  was  incapable  of  receiving  a 
conveyance  of  land,  otherwise  than  by  mortgage,  and  therefore  had  no 
estate  which  could  be  conveyed.  The  first  exception  [objection]  was 
good. 

But  the  great  points  in  this  cause  are,  the  capacity  of  the  bank  to 
take  the  land  conveyed  b}'  William.  Henry's  deed,  and  afterwards  to 
convey  the  same  to  James  Ross.  There  is  no  doubt  tiiat  a  corporation 
must  be  governed  by  the  charter,  from  which  it  derives  its  existence. 
It  can  do  no  act  nor  take  any  estate  contrary  to  its  charter.  If  there- 
fore it  can  be  shown,  that  the  Bank  of  North  America,  is  forbidden 
b}'  its  charter,  either  to  take,  or  to  convey,  the  land  contained  in 
William  Henry's  deed,  the  plaintiff's  action  cannot  be  supported.  By 
the  3d  section  of  the  Act  of  Incorporation,  (17th  of  March,  1787,  2  Sni. 
L.  3*J9,)  the  bank  is  made  capable  "to  have,  hold,  purchase,  receive, 
possess,  enjo}',  and  retain,  lands,  rents,  tenements,  goods,  chattels, 
and  effects  of  whatsoever  kind,  nature  or  qualitj-,  to  the  amount  of  two 
millions  of  dollars  and  no  more,  and  also  to  sell,  grant,  &c.  the  same 
lands,  <S:c.  Provided  nevertheless,  that  such  lands  and  tenements, 
which  the  said  corporation  are  hereby  enabled  to  purchase  and  hold^ 
*  Statement  abridged.     Arguments  and  part  of  opinion  omitted.  —  Ed. 
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fehall  only  extend  to  such  lot  and  lots  of  ground,  and  convenient  build- 
ings, and  improvements  thereon  erected  or  to  be  erected,  which  they 
may  find  necessary  and  proper  for  carrying  on  the  business  of  the  said 
bank,  and  shall  actually  occupy  for  that  purpose,  and  to  such  lands 
and  tenements  which  are  or  may  be  bona  fide  mortgaged  to  them  as 
securities  for  their  debts."  It  is  remarkable,  that  with  regard  to  the 
holding  of  lands,  the  charter  of  this  bank  is  more  restricted  than  that 
of  an}'  other  bank  in  the  State,  for  all  the  others  are  enabled  to  hold, 
not  only  the  lands  which  have  been  bona  fide  mortgaged  to  them  b}' 
way  of  security  for  debts,  but  also  those,  "  which  may  be  conveyed  to 
them  in  satisfaction  of  debts  previously  contracted  in  the  course  of 
their  business,  or  purchased  at  sales  upon  judgments  which  shall  have 
been  obtained  for  such  debts.*"  This  difterence  of  restriction,  must 
have  arisen  from  the  extreme  jealous}'  of  monied  corporations  which 
pervaded  the  mind  of  the  Legislature  when  the  Bank  of  JVoi'th  America 
was  incorporated.  It  never  could  have  been  intended  to  place  that 
bank  on  a  worse  footing  than  others,  for  it  was  the  onl}'  one,  which 
risked  its  capital  on  a  field  altogether  untried  in  America^  and  which 
had  the  merit  of  rendering  essential  service  to  the  United  States, 
during  the  war  of  the  revolution.  It  would  be  improper  therefore,  to 
carry  the  restriction,  by  construction,  farther  than  the  words  of  the  law 
plainly  import.  The  restriction  is,  that  the  bank  shall  not  purchase 
and  hold.  Purchasing  and  holditig,  are  ver}'  different  things,  and 
the  consequences  of  each  are  verj'  different.  If  the  words  had  been, 
that  the  bank  should  neither  purchase  nor  hold,  then  it  cou\d  have  done 
neither  one  nor  the  other.  But  although  purchasing  and  holding 
might  have  been  thought  dangerous,  because  of  the  power  which  it 
would  have  given  the  bank  to  bring  too  much  land  into  mortmain,  yeX 
to  purchase,  subject  to  the  statutes  of  mortmain,  which  authorised  the 
Commonwealth  to  appropriate  the  land  to  its  own  use,  could  be  attended 
with  no  danger.  This  construction  would  satisfy  the  jealous  polic}'  of 
the  Legislature,  preserve  the  community  from  the  danger  of  too  great 
a  mass  of  real  property  hekl  in  mortmain,  and  at  the  same  time  put  it 
in  the  power  of  the  Commonwealth  to  act  towards  the  bank,  as  justice 
might  seem  to  require.  This  is  a  consideration  of  no  small  importance  ; 
for  when  the  directors  of  the  bank  accepted  from  William  Henry,  a 
conveyance  of  his  land  at  a  fair  price,  in  payment  of  a  debt  bona  fide 
due,  it  would  be  hard  to  presume,  that  they  knew  they  were  acting  in 
violation  of  their  charter.  But  granting  that  the  restriction  in  the 
charter,  did  not  extend  to  the  simple  act  of  purchasing,  it  may  be 
asked,  whence  did  the  corporation  derive  the  rigJit  to  p)urc]iase,  and 
what  would  be  the  situation  of  land  pinx'hascd,  without  a  capacity  of 
holding.  The  answer  is,  that  a  corporation  has,  from  its  nature,  a 
Tight  to  2^urchase  lands,  though  the  charter  contains  no  license  to  that 
puri)ose.  And  in  this  respect  the  statutes  of  mortmain  have  not 
altered  the  law,  except  in  case  of  superstitious  vses.  But  since  those 
etntutes,  it  is  necessary,  in   order  to  enable  a  corporation  to  retain 
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lands  which  it  has  purchased,  to  have  a  license  for  that  purpose  ;  other- 
wise, in  England,  the  next  lord  of  the  fee  may  enter  within  a  year 
after  tlie  alienation,  and  if  he  do  not,  then  the  next  immediate  lord, 
from  time  to  time,  has  half  a  3ear  to  enter,  and  for  default  of  all  the 
mesne  lords,  the  king  takes  the  land  so  aliened,  for  ever.  Tliat  this  is 
the  law  appears  from  the  following  authorities.  2  Black.  Com.  268, 
269.  Co.  lit.  2.  6  Vin.  Ah.  265.  {G.  pi.  2.)  id.  2m.  ]yl.  8.  Jenk. 
Cent.  270.  3  Com.  Big.  399.  {F.  10.)  id.  401.  {F.  15.)  1  Rol. 
Ah.  513.  1.  35.  10  Co.  30.  But  in  Pennsglrania.,  where  there  are 
no  mesne  lords,  the  right  would  accrue  immediately  to  the  Common- 
wealth. It  has  been  objected  however,  that  according  to  the  report  of 
the  Judges  of  this  Court,  made  on  the  14th  Decemher,  1808,  in  pur- 
suance of  an  Act  of  Assembly  requiring  them  to  make  a  report  of  the 
English  statutes  which  are  in  force  in  the  Commonwealth,  &c.,  it 
appears,  that  all  conveyances  of  land  to  a  corporation,  without  license, 
are  absolutely  void.  I  will  consider  this  objection.  The  Judges  re- 
ported the  following  statutes  of  mortmain,  "  7  Ed.  I.  {Stat.  2.)  13  Ed. 
I.  ch.  32.  15  Rich.  II.  ch.  5,  and  23  Hen.  VIII.  ch.  10  ;  which  are  in 
part  inapplicable  to  this  countr}',  and  in  part  applicable,  and  in  force. 
The}'  are  so  far  in  force,  that  all  conveyances  by  deed  or  will,  of  lands, 
tenements,  or  hereditaments,  made  to  a  body  corporate,  are  void, 
unless  sanctioned  bv  charter  or  Act  of  Assembly.  So  also  are  all  such 
conveyances  void,  made  either  to  an  individual,  or  to  any  number  of 
persons  associated,  but  not  incorporated,  if  the  said  conveyances  are 
for  uses  or  purposes  of  a  sKperstitious  nature,  and  not  calculated  to 
promote  objects  of  charity  or  utility."  I  have  quoted  the  words  of  the 
report,  and  it  is  evident  that  the  Judges  could  have  no  intent,  nor  had 
the}'  power  to  make  any  addition  to  the  statutes,  or  in  any  manner  to 
alter  them.  Jsow  by  reference  to  the  statutes,  it  will  appear,  that  in 
all  of  them,  except  the  23  Hen,  VIII.  ch.  10  ;  the  conveyance  is  not 
absolutely  void,  but  the  estate  passes  to  the  corporation,  subject  as 
before  mentioned,  to  the  right  of  the  several  m,esne  lords,  and  in  their 
default,  of  the  kiug,  to  enter  and  hold  in  fee.  But  by  the  statute  of 
23  Hen.  VIII.  ch.  10,  (which  has  been  determined  to  extend  to  super- 
stitious uses  only,  see  2  Black.  Com,.  273.  1  Co.  Rep.  24,)  uses  and 
trusts,  made  and  contrived  in  favour  of  religious  persons,  or  any  bodies 
corporate,  for  more  than  twenty  years,  shall  be  utterly  void.  Now  the 
meaning  of  the  report  of  the  Judges  is,  that,  according  to  the  statute 
cited  by  them,  conveyances  to  superstitious  uses,  are  absolutely  void, 
and  conveyances  to  corporations,  to  uses  not  superstitious,  are  so  far 
void,  that  those  corporations  shall  have  no  capacity  to  hold  the  estates, 
for  their  own  benefit,  but  subject  to  the  right  of  the  Commonwealth, 
who  may  appropriate  them  to  its  own  use  at  pleasure  ;  in  other  words, 
that  such  conveyances  have  no  validity  for  the  purpose  of  enabling  the 
corporation  to  hold  in  mortmain.  iJut^ttt-^Jill^port  the  plaintiffs  title, 
K  must:  be  shewn  that  the  corporation  had  nower.  not  only  to  take  by 
[)nVchase,  but  to  alien.     In  this  respect  I  consider  a  corporation  in  the 
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situation  of  an  alien,  v;\\o  has  power  to  take,  but  not  to  hold.  That  an 
alien  may  take  by  purchase,  (thongh  not  by  descent,)  has  been  settled 
from  the  earliest  times.  It  is  so  laid  down  in  Co.  Lit.  2,  and  I  believe 
has  never  been  questioned.  Neither  has  it  been  questioned,  that  the 
land  is  subject  to  forfeiture,  and  ma}'  be  seised  for  the  king,  after  office 
found.  But  it  has  been  questioned,  what  is  the  right  of  the  alien 
before  office  found  for  the  king.  Without  reference  to  English  cases, 
which  leave  the  matter  in  doubt,  we  have  the  highest  authority  in  our 
own  country  for  saying,  that  until  some  Act  done  by  the  Common- 
wealth according  to  its  own  laws,  to  vest  the  estate  in  itself,  it  remains 
in  the  alien*,  who  may  convey  it  to  a  purchaser,  but  he  can  convey  no 
estate  which  is  not  defeasible  by  the  Commonweaffh.  This  principle 
was  asserted  hy  J udge  Story,  who  delivered  the  opinion  of  the  Supreme 
Court  of  the  United  States.,  in  the  case  of  Fairfax's  Devisee  v.  Hunter's 
Lessee,  7  Cranch.,  603  ;  and  this  was  the  opinion  of  the  Supreme  Court 
of  Massachusetts,  in  the  case  of  Sheafe  v.  O'NeiJ,  1  Mass.  Rep.  256. 
cited  b}-  Judge  Story.  It  is  reasonable  in  theor}',  and  can  have  no  ill 
effect  in  practice,  that  he  who  has  a  defeasible  estate,  may  convey  a 
defeasible  estate.  Provided  the  right  of  the  Commonwealth  to  defeat 
the  estate  granted  b}'  the  alien  remains  entire,  it  is  immaterial  who 
holds  the  land  until  that  right  be  prosecuted.  Supposing  then,  that  the^ 
cases  of  thenlien.,  and  the  corporation  be  simj|ar.  (and  I  see  not  how 
they  can  be  distinguished,)  it  follows  that  the  deed,  from  the  BanJx  oj 
North  Ar)]erica  to  James  lioss,  conveyed  a  fee  simple,  defeasible  by 
the  Commonwealth.  The  counsel  for  the  plaintiff  did  indeed  contenHT 
that  this  deed  might  be  considered  as  a  mortgage,  though  on  its  face  it 
appears  to  be  an  absolute  conveyance.  But  this  construction  cannot 
be  supported.  In  order  to  carrj'  the  intent  of  the  grantor  into  effect,  a 
deed  intended  to  operate  as  one  species  of  convejance,  may  be  construed 
to  operate  as  another,  provided  it  contain  words  sufficient.  But  it 
cannot  be  construed  so  as  to  destroy  the  intent  of  the  parties,  as  would 
be  the  case  by  holding  this  deed  to  be  a  mortgage  ;  for  it  was  the  clear 
intent  of  both  parties  to  make  an  absolute  sale,  and  not  a  mortgage. 
When  Williarn  Henry  conve3-ed  the  lands  mentioned  in  his  deed,  it 
was  his  intent,  that  in  consideration  thereof,  the  debt  due  from  him  to 
the  bank  should  be  extinguished,  and  the  bank  agreed  to  accept  the 
conveyance  in  satisfaction  of  the  debt.  But  supposing  it  to  be  a  mort- 
gage, the  debt  would  be  extinguished,  and  Henry  would  still  remain 
responsible.  I  am  clearly  of  opinion  therefore,  that  it  was  not  a  mort- 
gage, but  an  absolute  conve3ance. 

Upon  the  whole,  I  am  of  opinion,  that  there  was  error,  in  admitting 
the  deed  from  the  Bank  of  North  America  to  James  Ross  without 
proof  of  the  corporate  seal,  and  that  there  is  no  other  error  in  the 
record.  The  judgment  is  therefore  to  be  reversed,  and  a  venire  facias 
de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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1890.     91  Alabama,  519.1 

McClellan,  J.  The  case  made  by  the  amended  bill  is  this :  On 
April  23,  1883,  the  complainant,  B.  M.  Long,  and  his  wife,  Amanda  C. 
Long,  executed  to  the  Georgia  Pacific  Railway  Co.  a  deed  upon  valuable 
consideration  presenth'  paid,  to  and  of  the  iron,  coal  and  oil  inter- 
ests and  properties  in  and  pertaining  to  certain  tracts  of  land,  aggre- 
gating about  four  thousand  acres  ;  the  said  Long  retaining  the  fee  to  said 
lands,  except  in  respect  to  said  mineral  interests,  and  continuing  in 
possession  thereof.  The  grantee  is  a  corporation,'  and  was  and  is 
without  power  to  purchase  and  hold  said  land,  or  the  mineral  interests 
in  the  same.  Thejjill  seeks  to  have  the  deed  declarpd  vniH^  bpcniise  pf 
tins  incapacity  of  the  corporation,  and  to  have  the  same  cancelled  as  a. 
cloud  upon  complainant's  t|tle.  The  bill  was  demurred  to  on  several 
grounds,  and  the  demurrer  was  sustained  generally,  the  decree  to  that 
end  being  now  assigned  as  error. 

Only  those  grounds  of  error  which  present  the  question,  whether  a 
vendor  who  has  sold,  received  payment  for,  and  conveyed  laud  to  a 
corporation,  which  had  no  power  to  hold  the  same,  can  have  any  relief 
in  respect  to  the  transaction,  are  discussed  in  argument ;  and  to  these 
our  consideration  will  be  confined,  since  it  is  manifest  that  the  deter- 
mination of  this  question,  in  line  with  the  decree  below,  as  we  think  it 
must  be  determined,  will  be  fatal,  not  only  to  the  present  appeal,  but 
to  complainant's  cause  of  action. 

It  is  thoroughly*  well  settled  law,  that  a  part}'  to  an  ultra  vires  execu- 
tory contract  made  with  a  corporation  is  not  estopped  to  set  up  the 
want  of  corporate  capacit}'  in  the  premises,  either  bv  the  fact  of  con- 
tracting, whereb\'  the  power  to  contract  is,  in  a  sense,  admitted  or 
recognized,  or  b}'  the  fact  that  the  fruits  or  issues  of  the  contract  have 
been  received  and  enjoyed ;  and  this,  though  the  assault  upon  the 
transaction  comes  from  the  corporation  itself.  —  JIarion  Savin f/s  Bank 
V.  Dunklin.,  54  Ala.  471  ;  Chambers  v.  Falkner.,  ^h  Ala.  448  ;  Sher- 
wood V.  Alvis,  83  Ala.  115  ;  Chetoacla  Lime  Works  v.  Distnukes,  87 
Ala.  344.  But,  where  the  contract  is  fullv  executed — where  what- 
ever was  contracted  to  be  done  on  either  hand  has  been  done  —  a  dif- 
ferent rule  prevails.  In  such  case,  the  law  will  not  interfere,  at  the 
instance  of  either  party,  to  undo  that  which  it  was  originall}'  unlawful 
to  do,  and  to  the  doing  of  which,  so  long  as  the  contract  to  that  end 
remained  executor}-,  neither  party  could  have  coerced  the  other.  As 
declared  by  Mr.  Bishop,  "  the  parties  voluntarily  doing  of  what  they 
have  unlawfully  agreed,  places  them,  in  effect,  in  the  same  position  as  if 
the  contract  had  been  originally  good  ;  neither  can  recover  of  the  other 

1  Statement  aud  arguments  omitted.  —  Ed. 
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«vhat  was  parted  with.  The  reason  for  which  is,  that,  since  they  are 
equally-  in  fault,  the  law  will  help  neither."  —  Bishop  on  Contracts, 
§  627." 

The  former  decisions  of  this  court  are  in  line  with  this  doctrine,  and 
fully  recognize  the  distinction  between  executory-  and  executed  void 
contracts,  to  the  effect  that,  while  suits  to  enforce  the  former  may 
always  be  defended  on  the  ground  of  their  invalidity,  no  relief  prayed 
upon  such  ground  can  be  granted  with  respect  to  the  latter.  —  Morris 
V.  Ha/e,  41  Ala.  510  ;  Ingersoll  v.  Campbell,  46  Ala.  282  ;  Sheriroodv. 
Alvis,  83  Ala.  115;  Dudley  v.  Collier,  87  Ala.  431;  Craddock  v. 
Mortgage  Co.,  88  Ala.  281.  And  this  is  tlie  doctrine  generally  declared 
by  other  courts.  —  Thomas  v.  Railroad  Co,,  101  U.  S.  71  ;  Day  v.  ,S. 
S.  B.  Co.,  bl  Mich.  146  ;  s.  c,  52  Amer.  Rep.  352 ;  Parish  v.  WJieeler, 
22  N.  Y.  494  ;  Miners'  Bitch  Co.  v.  Tellerhach,  37  Cal.  542,  606 ; 
Terry  v.  Eagle  Lock  Co.,  47  Conn.  141. 

There  is  no  question  but  that  the  case  presented  by  the  bill  involved 
a  contract  on  the  part  of  the  railwa}'  compan}'  to  buy,  and  on  the  part 
of  the  complainant  to  sell,  certain  interests  in  the  land  described.  It 
is  equally  clear  that  the  payment  of  the  agreed  price  on  the  one  hand, 
and  the  execution  of  the  conveyance  on  the  other,  fully  executed  this 
contract  on  both  sides,  left  notliing  to  be  done  by  either  part}-  in  the 
premises,  and  bring  the  transaction  witliin  the  principle  we  have  been 
considering,  which  denies  to  the  complainant  any  relief  in  respect  to  it. 

The  same  conclusion  is  reached  b}-  another  well  established  prin- 
ciple. It  is,  that  when  a  party  sells  and  conveys  property  to  a  corpora- 
tion, which  is  witliout  power  to  purchase  and  hold  the  same,  and 
receives  compensation  therefor,  there  being  no  fraud  in  the  transaction, 
he  is  in  no  sense  injured  or  prejudiced  by  the  incapacity  of  the  corpora- 
tion, nor  can  he  be  heard  to  complain  of  it ;  but  the  question  becomes 
one  between  the  corporation  and  the  State,  the  sovereign  alone  having 
the  right  to  impeach  the  transaction  ;  and  until  it  supervenes  for  this 
purpose,  the  corporation  is  vested  with  perfect  title  against  all  the 
world,  defeasible  only  on  office  found.  —  JR.  &  B.  Railroad  Co.  v. 
Proctor,  29  Vt.  93  ;  Leazure  v.  Hillegas,  7  Serg.  &  Rawle,  313 ; 
Goundiev.  Northampton  Water  Co.,  7  Pa.  St.  233  ;  Rairdv.  Bankqf 
Was}d)igto»,  11  Serg.  «&  Rawle,  411  ;  Latliropxi.  Rank,  8  Dana,  114, 
129;  Hough  v.  Cook  County  Land  (Jo.,  73  111.  23;  s.  c,  24  Amer. 
Rep.  230  ;  Cov^les  v.  Springs  Co.,  100  U.  S.  55  ;  Reynolds  v.  Craw- 
fordsville  Bank,  112  U.  S.  405,  413  ;  2  Mor.  Corp.  §  710. 

The  decree  of  the  chancellor  is  affirmed  ;  and  the  same  result  is 
reached  in  the  case  of  B.  L.  Jones  and  B.  li.  Long  v.  Ga.  Pac.  Railway 
Co. ,  submitted  with  this  case,  and  involving  the  same  question. 

Affirmed. 
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1880.     1  McCrary's  U.  S.  Circuit  Court  Reports,  188,1 

Motion  for  injunction.  -^ 

Tiie  Union  Pacifio  Railroad  Co.  was  chartered  b}-  Congress,  with 
power  to  "  la}-  out,  locate,  construct,  furnish,  maintain  and  enjoy  a  con- 
tinuous railroad  and  telegraph,  with  appurtenances."     The  U.  S.  en- 
dowed  the  corporation  with  large  grants  of  lands  and  bonds  to  aid  in  "^     <=^r--^ 
the  construction,  and  imposed  upon  the  corporation  the  duty  of  reira-   V 
bursing  the  government  from  the  earnings  of  the  road  and  telegraph  ^^^ 
line.     In  18G6  the  U.  P.  R.  Co.  leased  to  the  Am.  Union  Tel.  Co.  all 
its  telegraph  lines,  wires,  poles,  &c.  for  the  whole  term  of  the  R.  R.   ^^      ^  '*-<^ 
Co.'s  charter  and  any  renewals  thereof;  subject  to  the  rights  of  the    ^    cSt-v^-c^ 
United  States  as  set  forth  in  the  charter  of  the  railroad  company,  and         ^ 
on  the  condition  that  plaintiff  would  fully -perform  all  the  duties  imposed  (/^^ 

or  to  be  imposed  upon  the  railroad  company  by  its  charter  or  b}'  the  ^"""^-^  ^ 
laws  of  the  United  States.  The  R.  R.  Co.  received  a  valuable  consid-  '->>■  *^^ZcJ 
eration  in  stock  of  the  Telegraph  Co.,  which  stock  the  R,  R.  Co.  applied   J^  -y 

to  its  own  use.    In  Feb.  1880,  the  R.  R.  Co.  assumed,  of  its  own  motion, 
to  rescind  the  lease,  and  to  resume  possession  and  control  of  the  prop-  .'"'*^ 

erty  ;  for  which  purpose  its  agents  cut  certain  wires  running  from  plain-  ^>-/:<ju 

tiffs  offices  to  the  main  line.     The  Telegraph  Co.  filed  a  bill ;  piiaybig,    '^ .      ^^ 
inter  alia,  for  an  injunction  to  restrain  the  defendants  from  disregard-    ^ 
ing  the  above  contract,  and  from  interfering  with  the  property  covered  '^-^'^■^■t-     t 
thereby,  and  from  preventing  plaintiff  from  reconnecting  the  wires,  so    v_^  j^^ 
as  to  restore  them  to  their  original  condition  before  the  same  were  cut.  ^ 

The  defendants  answered,  affidavits  were  filed,  and  a  full  hearing  was.    ^'^'"^^•^^ 
had  upon  the  application  for  injunction  (a  temporary  injunction  having     ''•^^    -*^ 
been  allowed).  U . 

Williams  &  Thompson^  and  C.  Beckwith^  for  plaintiffs.  ^ 

John  I^.  Dillon,  Sidney  Bartlett,  J.  P.  Us/ter,  and  A.  J.  Popple^ 
ton,  for  defendants.  /w— i 

McCrary,  Circuit  Judge.  ^ 

[The  learned  Judge  held,  that  the  power  which  the  charter  confers, 
to  "construct,  furnish,  maintain,  and  enjoy  a  continuous  railroad  and 
telegraph,"  was  personal,  and  carried  with  it  a  dut}'  and  obligation 
which  could  not  be  transferred  ;  that  the  contract  of  lease  was  zihixi 
vires,  because  it  transferred  from  the  company  property  which  was 
necessary  to  the  performance  by  the  compan\-  of  its  public  duties ;  and 
also  because  it  attempted  to  transfer  certain  franchises  of  the  compan\-, 

^  Statement  abridged  from  opinion.      Arguments  and  part   of   opinion   omitted 
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viz.  the  right  to  operate  a  telegraph  line  and  to  fix  and  collect  tolls  foi 
the  use  of  the  same.     The  remainder  of  the  opinion  is  as  follows  :] 

This  brings  me  to  the  question  whether  the  railroad  company  can  be 
permitted  to  rescind  the  contract,  and  on  its  own  motion  to  take  pos- 
session of  the  lines,  offices,  and  property,  without  first  returning  the 
consideration  received  therefor  from  the  plaintiff.  As  alread}'  stated, 
the  railroad  company  received  from  the  plaintiff,  in  payment  for  the 
property  and  rights  agreed  to  be  transferred  by  said  contracts,  17,800 
shares  of  the  capital  stock  of  the  corporation  plaintiff.  There  is  a  dis- 
pute as  to  the  value  of  the  stock,  but  I  believe  it  is  not  placed  by  any 
one  of  the  deponents  at  less  than  $150,000,  while  some  of  them  place  it 
at  a  much  higher  sum. 

No  case  has  been  cited  in  argument,  nor  have  I  been  able  to  find  one, 
which  holds  that  a  court  of  equitjs  having  jurisdiction  of  the  parties  to 
"  and  the  subject-matter  of"  an  illegal  contract,  should  require  one  of 
such  parties  to  give  up  what  he  has  received  under  it,  without  requiring 
the  other  to  do  the  same.  Many  cases  hold  that  a  corporation  which 
has  made  a  contract  ultra  vires,  which  has  not  been  fully  performed,  is 
not  estopped  from  pleading  its  own  want  of  power  when  sued  upon  such 
contract ;  but  that  doctrine  does  not  appl}'  to  a  case  where  a  party 
comes  into  a  court  of  equity,  and,  while  retaining  all  that  he  has  re- 
ceived upon  such  a  contract,  asks  to  be  permitted  to  retake  what  he  has 
parted  with  under  it.  I  take  it  there  is  nothing  in  the  law,  as  there  is 
certainly  nothing  in  the  principles  of  equity,  to  estop  the  court  from 
saying  that  the  obligation  to  return  the  property  transferred  under  these 
contracts  is  mutual,  and  shall  not  be  enforced  against  one  of  the  parties 
without  being  at  the  same  time  enforced  against  the  other.  As  the 
parties  and  the  subject-matter  are  now  before  the  court,  it  is  the  duty 
of  the  court,  as  far  as  possible,  to  place  them  in  statx  quo.  It  has  been 
held  that  even  in  cases  at  common  law,  a  contract,  ultra  vires,  made 
between  a  corporation  and  another  person,  and  under  which  the  corpo- 
ration has  received  value,  which  it  retains,  will  be  so  far  enforced  as  to 
estop  the  corporation  from  refusing  payment  on  the  ground  of  its  own 
want  of  power.     Bradley  v.  JBidlard,  5.5  111.  417. 

And  in  the  case  of  Thomas  v.  B.  Go.  (Supreme  Court  U.  S.),  already 
quoted  from  at  length,  Mr.  Justice  Miller,  upon  this  point,  says : 
"There  can  be  no  question  that,  in  many  instances,  where  an  invalid 
contract,  which  the  party  to  it  might  have  avoided  or  refused  to  per- 
form, has  been  fully  performed  on  both  sides,  whereby  money  has  been 
paid  or  property  changed  hands,  the  courts  have  refused  to  sustain  an 
action  for  the  recovery  of  the  property  or  the  money  so  transferred. 
And  in  regard  to  corporations,  the  rule  has  been  well  laid  down  by 
Chief  Justice  Comstock,  in  Parish  v.  Wlieeler,  22  N.  Y.  404,  that  the 
executed  dealings  of  corporations  must  be  allowed  to  stand  for  and 
against  both  parties  when  the  plainest  rules  of  good  faith  require  it. 
But  what  is  sought  in  the  case  before  us  is  the  enforcement  of  the  unox- 
tcuted  part  of  this  agreement.     So  far  as  it  has  beeu  executed,  uuruelj, 
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the  four  or  five  years  of  action  under  it,  tlie  accounts  have  been 
adjusted,  and  each  party  has  received  what  he  was  entitled  to  by  its 
terms." 

The  present  case,  like  the  New  Jersey  case  in  which  these  remarks 
were  made,  is  one  on  which  the  contract  has  been  executed  in  part,  but 
it  differs  from  that  case  in  one  important  particular.  In  the  New  Jersey 
case  the  court  say  that,  "so  far  as  it  [the  contract  in  question]  has. 
been  executed,  namely,  the  four  or  five  years  of  action  under  it,  the 
accounts  have  been  adjusted,  and  each  party  has  received  what  he  was 
entitled  to  by  its  terms." 

If  that  case  had  been  in  equity,  and  it  had  appeared  that  the  railroad 
company  had  received  in  advance  the  full  consideration  for  the  whole 
term  of  the  lease,  which  it  retained,  while  asking  to  be  relieved  from 
the  contract,  I  have  no  doubt  the  court  would  have  said  :  "  You  must 
come  into  this  tribunal  with  clean  hands  ;  you  must  do  equity  before  30U 
can  seek  the  aid  of  a  court  of  conscience." 

The  contention  of  the  railroad  company  is  that  it  should  be  permitted 
to  take  possession  of  the  property  in  controversy  without  process  or 
legal  proceedings.  While  I  am  clear  that  the  contracts  under  which 
the  property  is  held  by  plaintiff  are  ultra  vires,  there  is  a  dispute  upon 
that  subject,  and  such  a  dispute  as  in  my  judgment  cannot  be  deter- 
mined by  the  railroad  company  of  its  own  motion. 

The  right  of  rescission  does  not  justify  the  railroad  company  in  taking 
possession  except  by  lawful  means.  The  plaintiff  has  a  right  to  be 
heard  upon  issue  joined  in  a  proper  proceeding  before  being  ejected. 
The  present  question  is  "oLjXJi^tJl'glLt^-^  contracts  should  be.r£_scindejl 
and  the  property  restored  to  the  railroad  company,  but  whether  tliis 
should  be  done  by  the  railroad  company  upon  its  own  motion,  and  in  a 
"way  to  deprive  the  plaintiff  not  only  of  a  hearing  in  the  regular  course 
of  this  court,  but  also  deprive  it  of  the  right  of  appeal. 

It  is  one  thing  for  me  to  hold  that  the  contracts  are  in  my  judgment 
vltra  vires,  and  quite  another  to  say  to  the  railroad  company,  "  You 
may  turn  the  plaintiff  out  and  take  possession  without  giving  it  a  day 
in  court." 

An  injunction  will  often  be  granted  to  restrain  a  party  from  deciding 
for  himself  a  question  involving  controverted  rights,  and  to  compel  him 
to  resort  to  the  courts,  and  this  without  regard  to  the  absolute  merits 
of  the  controversy.  It  is  enough  that  there  is  a  controvers}-  to  justify 
a  court  of  equity  in  directing  that  it  be  settled  by  legal  proceedings. 
Ecl-vlkamp  v.  Schroeder,  45  Mo.  505  ;  Yarick  v.  N'ew  York,  4  Johns. 
Ch.  53  ;  Dudley  v.  Trustees,  12  B.  Mon.  610  ;  Ftmners  v.  Reno,  53 
Pa.  St.  224  ;   Sunsing  v.  Steamboat  Co.,  7  Johns.  Ch.  162. 

The  principle  settled  by  these  and  many  other  cases  is  that  a  party 
who  is  in  actual  possession  of  propert}',  claiming  under  color  of  title,  is 
not  to  be  ousted,  except  b}'  the  means  provided  by  law,  and  such  a  pos- 
session the  court  will  protect  by  injunction  from  disturbance  by  any 
other  means.     For  this  reason,  therefore,  as  well  as  upon  the  grounds 
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above  stated,  I  am  clearly  of  the  opinion  that  the  railwa}-  company  can- 
not be  permitted  to  oust  the  plaintiff  from  possession  without  process. 

Tlie  injunction,  heretofore  granted,  will  be  so  far  modified  as  to  make 
it  clear  that  the  railroad  company  is  at  libert}'  to  institute  legal  proceed- 
ings, either  by  cross-bill  in  this  case  or  otherwise,  to  cancel  and  set  aside 
the  said  contracts  upon  a  return  of  the  consideration,  and  to  settle  and 
adjust,  upon  principles  of  equit}',  the  accounts  between  the  parties. 

^_.,   ^<_     ^-^/    ^   w-c^v^-t-   ff^    tKo^a^^-i^   ^^-.►^^u^. 

u^     ST.  LOUIS,  VANDALIA,  &  TERRE  HAUTE  R.  CO.  v.  TERRE 
HAUTE   &   INDIANAPOLIS   R.   CO. 

1892.     145  JJ.  S.  393.1 

Appeal  from  U.  S.  Circuit  Court  for  the  Southern  District  of  Illinois. 
Bill  in  equity,  filed  in  1887,  b}-  an  Illinois  corporation  against  an 
Indiana  corporation,  to  set  aside  and  cancel  a  conveyance,  or  lease,  of 
the  plaintiff's  railroad  and  franchises  to  the  defendant  for  a  term  of  999 
years.  The  lease  was  made  in  1868.  The  defendants  took  possession 
of  the  road  shortly  after  the  execution  of  the  lease,  and  have  ever 

'^      since  operated  it.     The  bill,  as  amended,  praj-ed  for  a  cancellation 

c/,^   and  surrender  of  the  lease,  for  a  return  of  the  railroad  and  other 

^^  property  hold  under  it,  for  an  injunction  against  disturbing  the  plaintiff 
in  the  possession  and  control  thereof, .'and  for  an  account  of  the  suras 
which  the  defendant  had  received,  or  with  due  diligence  might  have 
received,  from  the  use  and  operation  of  the  railroad  and  propert3\  A 
demurrer  to  the  bill  was  sustained  by  the  Circuit  Court  (a3  Federal 

!^       Reporter,  440). 

,  ^  Lyman  Trumbull,  John  M.  Butler,  Henry  jS.  Mobbins,  and  Perry 
Trumbull,  for  appellant. 

George  Hoadly,  for  appellee. 

Gray,  J.  The  object  of  this  suit  between  two  railroad  corporations, 
as  stated  in  the  amended  bill,  is  to  have  a  contract,  by  which  the  plain- 
tiff transferred  its  railroad  and  equipment,  as  well  as  its  franchise  to 
maintain  and  operate  the  road,  to  the  defendant  for  a  term  of  nine 

'         hundred  and  ninet^'-nine  years,  set  aside  and  cancelled,  as  bejond  the 

■  • —    corporate  powers  of  one  or  both  of  the  parties. 

-.M*.*-*  In  short,  b}^  this  contract  one  railroad  corporation  undertook  to 
^  transfer  its  whole  railroad  and  equipment,  and  its  privilege  and  fran- 
^^j.  ehise  to  maintain  and  operate  the  road,  to  another  railroad  corporation 
...^  for  a  term  of  nine  hundred  and  ninet3'-nine  years,  in  consideration  of 
the  payment  from  time  to  time  b}-  the  latter  to  the  former  of  a  certain 

**~^  1  Statement  abridged.    Arguments  and  part  of  opinion  omitted.  —  Ed. 
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portion  of  the  gross  receipts.     This  was,  in  substance  and  effect,  a 

lease  of  the  lailroad  and  franchise  for  a  term  of  nlmost  a  thousand  // 

years,  and  was  a  contract  which  neither  corporation  had  the  lawful  Hj^ 

power  to  enter  into,  unless  expressly  authorised  b}'  the  State  which  ■  *' 

created  it,  and  which,  if  beyond  the  scope  of  the   lawful  powers  of  tj 

either  corporation,  was  unlawful  and  wholl}'  void,  could  not  be  ratified  "^ 

or  validated  by  either  or  both,  and  would  support  no  action  or  suit  by  < 

either  against  the  other.      Thomas  v.  Hailroad   Co.,  101  U.  S.  71  ;  <» 

Peiin^lvania  Hailroad  v.  &t.  Louis .^  Alton  &  Terre  Haute  Hailroad.,  ^ 

118  U.   S.   290,   630;    Oregon  Railway  v.    Oregonian  Railijcay.,  ISO  w 

U.  S.    1 ;    Central   Transportation    Co.  v.  Pullman's   Car   Co.y   139  4 

U.  S.  24.  I 

Upon  the  question  whether  this  contract  was  tdfra  vires  of  either 

corporation,  this  case  cannot  be  distinguislied  in  principle  from  Penn-  ^ 

sylcania  Hailroad  v.    St.  Louis,   Alton  &   Terre  Haute  Hailroad,  ^ 

above  cited.  ^ 

[After  discussing  the  question  whether  the  contract  was  be3'ond  the 

corporate  powers  of  either  party,  the  opinion  continues  as  follows:]  ^ 

It  may  therefore  be  assumed,  as  contended  b}'  the  plaintiff,  that  the  1\ 

contract  in  question  was  ulti-a  vires  of  the  defendant,  and  therefore  did  4' 
not  bind  either  partv,  and  neither  part}'  could  have  maintained  a  suit 

upon  it,  at  law  or  in  equity,  against  the  other.  "'ii 

It  does  not,  however,  follow  that  this  suit  to  set  aside  and  cancel  the  ^ 
contract  can  be  maintained.     If  it  can,  it  is  somewhat  remarkable  that, 

in  the  repeated  and  full  discussions  which  the  doctrine  of  ultra  vires  i' 
has  undergone  in  the  English  courts  within  the  last  fifty  years,  no 

attempt  has  been  made  to  bring  a  suit  like  this.     The  only  cases  cited  i 

in  the  elaborate  briefs  for  the  plaintiff,  or  which  have  come  to  our  ] 
notice,  approaching  this  in  their  circumstances,  are  in  American  courts, 

not  of  last  resort,  and  present  no  sufficient  reasons  for  maintaining  this  w 

suit.     Auburn  Academy  v.   Strong,  Hopkins  Ch.   278 ;    Atlantic  <&  | 

Pacific  Telegrajyh   Co.  v.    Union  Pacific  Haihcag,  1   McCrary,  oil  ;  < 

Westeim  U?iioti    Telegraph   Co.  v.   St.  Joseph  &   Western  Raihoag,  1  , 

McCrary,  565  ;  Union  Bridge  Co.  v.  Troy  &  Lansinghurgh  Railroad,  li 

7  Lansing,  240  ;  JVew  Castle  Railway  v.  Simpson,  21  Fed.  Rep.  533.  i 

The  Englisli  cases  relied  on  by  the  plaintiff  were  either  suits  to  set  N 

aside  marriage  brokage  bonds,  as  in  Drurg  v.  Hooke,  1  Vernon,  412,  ^ 

and  Smith  v.  Bruning,  2  Vernon,   392  ;   S.  C.  nom.    Goldsmith  v.  >< 

Pruning,  1  Eq.  Cas.  Ab.  89  ;  or  to  recover  back  money  paid  for  the  '\ 

purchase,  without  leave  of  the  Crown,  of  a  commission  in  tlie  military  '* 

or  naval  service,  as  in  Morris  \.   McCuUock,  Ambler,  433;   S.  C.  2  v' 
Eden,  190.    Those  cases  have  sometimes  been  justified  upon  the  ground 

that,  the  agreement  being  against  the  policy  of  the  law,  the  relief  was  J 
given  to  the  public  through  the  party.     Debenham  v.  Ox,  1  Ves.  Sen. 

276;  St.  John  v.  St.  John,  11  Ves.  526,  536;    Cone  v.  Russell,  3  '5 

Dickinson  ('IS  N.  J.  Eq.),  208.     But  Sir  William  Grant  explained  them  i 
as  proceeding  upon  the  ground  that  the  plaintiff  was  less  guilty  than 
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the  defendant.  Osborne  y.  Williams,  18  Ves.  379,  382.  And  Morris 
V.  Mc  Cullock  can  hardlj'  be  reconciled  with  his  decision  in  Thomson 
V.  Thomso?i,  7  Ves.  470,  or  with  the  current  of  later  authorities. 

The  general  rule,  in  equity,  as  at  law,  is  In  j-jx^wi  delicto  potior  est 
conditio  defeiidentis  ;  and  therefore  neither  party  to  an  illegal  contract 
will  be  aided  by  the  court,  whether  to  enforce  it  or  to  set  it  aside.  If 
the  contract  is  illegal,  affirmative  relief  against  it  will  not  be  granted, 
at  law  or  in  equity,  unless  the  contract  remains  executory,  or  unless 
the  parties  are  considered  not  in  equal  fault,  as  where  the  law  fiolated 
is  intended  for  the  coercion  of  the  one  party  and  the  protection  of  the 
other,  or  where  there  has  been  fraud  or  oppression  on  the  part  of  the 
defendant.  Thomas  v.  Bichmo?id,  12  Wall.  349,  355  ;  Spring  Co.  v. 
Knowlton,  103  U.  S.  49  ;  Story  Eq.  Jur.  §  298. 

While  an  unlawful  contract,  the  parties  to  which  are  in  pari  delicto., 
remains  executor}',  its  invalidity  is  a  defence  in  a  court  of  law  ;  and  a 
court  of  equity  will  order  its  cancellation  only  as  an  equitable  mode  of 
making  that  defence  effectual,  and  when  necessary  for  that  purpose. 
Adams  on  Eq.  175.  Consequentl}',  it  is  well  settled,  at  the  present 
day,  that  a  court  of  equity  will  not  entertain  jurisdiction  to  order  an 
instrument  to  be  delivered  up  and  cancelled,  upon  the  ground  of 
illegality  appearing  on  its  face,  and  when,  therefore,  there  is  no  danger 
that  the  lapse  of  time  may  deprive  the  party  to  be  charged  upon  it  of 
his  means  of  defence.  Story  P^q.  Jur.  §  700  a,  and  cases  cited  ;  Sbnp' 
son  V.  Howden,  3  Myl.  &  Cr.  97;  Ayerst  v.  Jenkins,  L.  R.  16  Eq. 
275,  282. 

When  the  parties  are  in  pari  delicto,  and  the  contract  has  been  fully 
executed  on  the  part  of  the  plaintiff,  by  the  conveyance  of  property,  or 
by  the  payment  of  mone}',  and  has  not  been  repudiated  by  the  defend- 
ant, it  is  now  equally  well  settled  that  neither  a  court  of  law  nor  a 
court  of  oquit}'  will  assist  the  plaintiff  to  recover  back  the  property 
conveyed  or  monc}'  paid  under  the  contract.  Thomas  v.  Richmond, 
above  cited  ;  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  284.  For  instance, 
property  conveyed  pursuant  to  a  contract  made  in  consideration  of 
the  compounding  of  a  crime,  and  the  stifling  of  a  criminal  prosecution, 
and  therefore  clearly  illegal,  cannot  be  recovered  back  at  law,  nor  the 
conveyance  set  aside  in  equity,  unless  ol)tained  by  such  fraud  or  op- 
pression on  the  part  of  the  grantee,  that  the  conveyance  cannot  be  con- 
sidered the  voluntar}'  act  of  the  grantor.  Worcester  v.  Eaton,  11 
Mass.  368,  and  13  Mass.  371  ;  Aticood  y.  Fisk,  101  Mass.  363;  Bry- 
ant v.  Peck  <£•  Whi2)pJe  Co.,  154  Mass.  460;  Williams  v.  Bayley, 
L.  R.  1  II.  L.  200;  Jones  v.  MerionetsJdre  Society,  1892,  1  Ch.  173, 
182,  185,  187. 

In  tiio  case  at  bar,  tlie  contract  by  which  the  plaintiff  conveyed  its 
railroad  and  franchise  to  the  defendant  for  a  term  of  nine  hundred  and 
ninety-nine  }  ears  was  beyond  the  defendant's  corporate  powers,  and 
therefore  luilawful  and  void,  of  which  the  plaintiff  was  bound  to  take 
notice.     The  plaintiff  stood  in  the  position  of  alienating  the  powera 
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which  it  had  received  from  the  State,  and  the  duties  which  it  owed  to 
the  public,  to  another  corporation,  which  it  knew  had  no  lawful  capa- 
city to  exercise  those  powers  or  to  perform  those  duties.  If,  as  the 
plaintiff  contends,  the  contract  was  also  beyond  its  own  corporate 
powers,  it  is  certainly'  in  no  better  position.  In  either  aspect  of  the 
case,  the  plaintiff  was  in  pari  delicto  with  the  defendant.  The  in- 
validity of  the  contract,  in  view  of  the  laws  of  which  both  parties  were 
bound  to  take  notice,  was  apparent  on  its  face.  The  contract  has  been 
fully  executed  on  the  part  of  the  plaintiff  by  the  actual  transfer  of  its 
railroad  and  franchise  to  the  defendant ;  and  the  defendant  has  held 
the  propertv,  and  paid  the  stipulated  consideration  from  time  to  time, 
for  seventeen  years,  and  has  taken  no  steps  to  rescind  or  repudiate  the 
contract. 

Upon  this  state  of  facts,  for  the  reasons  above  stated,  the  plaintiff, 
considered  as  a  party  to  the  unlawful  contract,  has  no  right  to  invoke 
the  assistance  of  a  court  of  equity  to  set  it  aside.  And  so  far  as  the 
plaintiff  corporation  can  be  considered  as  representing  the  stockholders, 
and  seeking  to  protect  their  interests,  it  and  they  are  barred  by  laches. 
Haricood  v.  Railroad  Co.^  17  Wall.  78  ;  Graham  v.  Birhenliead  &c. 
Bailway,  2  Hall  &  Twells,  450 ;  S.  C.  2  Macn.  «fe  Gord.  146  ;  Ffooks 
V.  Southwestern  Railway,  1  Sm.  &,  Gif  142,  164  ;  Gregory  v.  Patchett., 
11  Law  Times  (N.  S.)  357. 

This  case  is  not  like  those  in  which  the  defendant,  having  abandoned 
Qr  refused  to  perform  the  unlawfulcontract,  has  been  held  liable  to  the 
plaintiff,  as  upon  an  implied  coatLagt,  for  the  value  of  what  it  had 
received  from  him  and  had  no  right  to  retain.  Spring  Co.  v.  Knoicl- 
ton,  103  U.  S.  49  ;  Logan  County  Rank  v.  Townseml,  139  U.  S.  67, 
and  cases  there  cited. 

But  the  case  is  one  in  which,  in  the  words  of  Mr.  Justice  Miller  in 
a  case  often  cited  in  this  opinion,  the  court  will  not  disturb  the  posses- 
sion of  the  property  that  has  passed  under  the  contract,  but  will  refuse 
to  interfere  as  the  matter  stands.  Pennsylvania  Railroad  v.  St. 
Louis,  Alton  &  Terre  Haute  Railroad,  118  U.  S.  290,  31G,  317.  See 
also  Union  Trust  Co.  v.  Rlinois  Midland  Co..,  117  U.  S.  434,  468, 
469;  Central  Transportation  Co.  v.  Pullman's  Car  Co.,  139  U.  S. 
24,  56,  57,  61. 

Decree  affirmed. 
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McCUTCHEON  v.   MERZ   CAPSULE  CO. 

1896.     37  U.  S.  Appeals,  586.^ 

In  the  U.  S.  Court  of  Appeals,  Sixth  Circuit.  Before  Taft  and 
LuRTON,  Circuit  Judges,  and  Hammond,  District  Judge. 

Appeal  from  U.  S.  Circuit  Court  for  Eastern  District  of  Michigan. 

Bill  in  equity  by  Merz  Capsule  Co.  (a  Michigan  corporation),  against 
the  U.  S.  Capsule  Co.,  R.  H.  McCutcheon,  its  president,  and  various 
other  parties.  Cross  bill  by  U.  S.  Capsule  Co.  against  Merz  Capsule 
Co.     Evidence  was  taken  and  both  causes  were  heard. 

Two  corporations  (tlie  Merz  Capsule  Co.  and  the  National  Capsule 
Co.)  and  two  partnerships,  severally  engaged  in  the  manufacture  and 
sale  of  hard,  empty  gelatine  capsules,  entered  into  an  agreement, 
dated  Nov.  29,  1893,  for  the  combination  and  consolidation  of  their 
several  properties  and  business  interests.  The}'  agreed  to  organize  a 
new  corporation  for  carrying  on  said  business  ;  the  stock  to  be  divided 
among  the  above  parties.  They  agreed  to  convey'  their  respective 
plants,  macliiner}-,  &c.  to  the  new  corporation  ;  the  value  of  the  real 
estate  to  be  determined  by  appraisers  if  necessar}'.  In  payment  for 
these  conveyances  each  part}'  was  to  receive  from  the  new  corporation 
mortgage  bonds  to  the  amount  of  the  appraised  value  of  the  property 
thus  conveyed  ;  the  mortgage  to  cover  all  the  property-  of  ever}-  kind 
belonging  to  the  new  corporation.  It  was  also  agreed  that  none  of  the 
above  parties  should  hereafter  engage  in  the  manufacture  or  sale  of 
empty  gelatine  capsules. 

In  pursuance  of  the  above  scheme,  the  parties  organized  a  new  cor- 
poration under  the  general  law  of  New  Jersey,  called  the  United  States 
Capsule  Co.  The  capital  stock  of  this  new  company  was  allotted  to 
the  above  parties.  The  property  owned  and  operated  by  each  of  the 
parties  in  making  and  selling  hard,  empty  gelatine  capsules  was  valued 
by  appraisers,  as  provided  in  the  agreement,  and  conveyances  and  bills 
of  sale  executed  to  the  United  States  Capsule  Company.  The  instru- 
ment  of  sale  executed  by  the  appellee,  the  Merz  Capsule  Company, 
bears  dateJJecember  2l,  1893,  and  recites  a  "consideration  of  $15,000, 
and  other  good  and  valuable  consideration."  In  point  of  fact  this  part 
of  the  transaction  is  yet  incomplete.  No  mortgage  has  been  made  by 
the  United  States  Capsule  Company,  and  no  bonds  have  been  executed 
for  the  appraised  value  of  this  property  as  contemi)lated  b}-  the  agree- 
ment, though  the  United  States  Capsule  Company  did  give  to  the 
Merz  Capsule  Company  a  certificate,  reciting  that  the  latter  con)pany 
was  to  receive  bonds  to  tlie  amount  of  the  appraised  value  of  its  prop- 
erty wlien  the  mortgage  should  be  made  and  the  bonds  executed. 
On  the  same  day  that  the  above-mentioned  deed  was  made   and 
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delivered  the  Merz  Capsule  Corapan}-  accepted  a  lease  upon  its  preni' 
ises,  niachineiy,  plant,  etc.,  in  consideration  of  a  nominal  rent,  the 
lease  to  terminate  on  Januarj'  15,  1804,  and  thereafter  continued  in 
the  use  and  occupation  of  its  property,  operating  the  plant  for  the  pur- 
pose of  working  up  stock  on  hand  not  included  in  the  sale.  While 
thus  remaining  in  the  actual  possession  of  its  premises  and  manufac- 
turing plant,  the  Merz  Capsule  Company*  determined  to  withdraw  from 
its  engagements  and  contracts  with  the  otlier  parties  to  the  agreement, 
being  advised,  as  the  original  bill  alleges,  that  the  contract  then  entered 
upon,  and  the  conve3-ance  in  furtherance  thereof,  were  unlawful  and  in 
excess  of  its  corporate  powers.  The  motive  which  led  to  this  repen- 
tance is  not  of  great  importance,  thougli  the  evidence  seems  to  make  it 
pretty  clear  that  disappointment  in  obtaining  the  control  of  the  new 
business  led  to  serious  doubt  as  to  the  validitj'  of  the  arrangement. 
This  determination  was  notified  to  the  officers  and  directors  of  the  new 
corporation,  the  stock  certifigates  were__tendered  back  and  a  complete 
rescission  was  dema,nded.  This  tender  was  refused  and  rescission 
denied.  Having  also  given  public  notice  of  the  invalidity  of  the  instru- 
ment under  which  the  United  States  Capsule  Company  asserted  title 
and  right  of  possession  to  its  manufacturing  plant,  the  Merz  Capsule 
Company  resumed  its  ordinary  course  of  business  as  an  independent 
manufacturing  corporation. 

On  January  22,  1894,  while  thus  in  the  full  and  peaceable  possession 
of  its  premises  and  the  use  of  its  machinery  and  appliances,  the  defend- 
ants are  shown  to  have  made  an  entry  upon  those  premises  through  the 
officers,  agents  and  servants  of  the  United  States  Capsule  Company, 
under  circumstances  of  considerable  aggravation,  for  the  purpose  of 
removing  tlie  machiner}'  and  stock  of  the  said  Merz  Capsule  Company, 
and  did  actually  tear  down  a  part  of  such  machinery'  and  remove  a 
part  thereof  from  the  premises,  and  were  only  prevented  from  com- 
pletely dismantling  the  factory  by  an  exertion  of  force. 

Thereupon  the  Merz  Capsule  Co.  filed  its  original  bill  against  the 
U.  S.  Ca[)sule  Co.,  McCutcheon,  et  cds.  ;  alleging  in  effect  that  the 
aforesaid  agreement  was  illegal  and  in  excess  of  corporate  powers  ; 
that  defendants,  for  the  purpose  of  compelling  plaintiffs  to  carry  out 
the  sclieme,  threatened  further  trespasses,  for  which  the  plaintiffs'  rem- 
edy in  damages  would  be  inadequate :  and  praying  that  tlie  above 
agreements  and  conve3'ances  should  be  cancelled,  and  defendants  en- 
joined from  interfering  with  the  possession  of  plaintiffs'  property  and 
premises. 

The  U.  S.  Capsule  Co.  answered  and  filed  a  cross  bill,  setting  up  the 
said  agreements  and  conveyances  as  legal  instruments,  and  praying  for 
their  specific  performance. 

Upon  full  proof  the  U.  S.  Circuit  Court  made  a  decree,  restraining 
the  U.  S.  Capsule  Co.  from  the  commission  of  further  trespass,  declar- 
ing the  several  agreements  ultra  vires  and  illegal  under  the  law  of 
Michigan,   and   decreeing   that  the  title  to  the  disputed  property  is 
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quieted  in  the  Merz  Capsule  Co.  The  cross  bill  of  the  U.  S.  Capsule 
Co.  was  dismissed. 

The  U.  S.  Capsule  Co.  et  als.  appealed. 

Henry  M.  Campbell  (Mussel  S  Campbell  were  on  the  brief),  for 
appellants. 

Edxoin  F.  Conely,  for  appellee. 

LuRTON,  J.  [The  Court  lield^  "  that  the  agreement  of  Nov.  29, 
1893,  as  to  the  Merz  Capsule  Companj',  and  the  subsequent  conve\-ance 
and  bill  of  sale  to  tlie  United  States  Capsule  Company  made  in  further- 
ance of  that  agreement,  are  inoperative,  null  and  void,  as  in  excess  of 
its  corporate  powers."  "  Being  ultra  vires,  the  consent  of  its  stock- 
holders cannot  legalize  or  vitalize  the  transaction."  The  opinion  then 
proceeds  as  follows  :  J 

The  final  objection  urged  b}'  the  appellants  is  that,  if  the  agreement 
between  the  Merz  Capsule  Compan}'  and  its  associates  is  subject  to  the 
objection  that  it  was  unauthorized  by  its  organic  law  and  contrary  to 
the  public  policy  of  Michigan,  the  objection  cannot  be  urged  by  that 
corporation  as  a  ground  for  affirmative  relief  in  a  court  of  equit}'. 
Undoubtedly,  if  the  parties  are  in  pari  delicto,  and  the  contract  has 
been  fully  executed  on  the  part  of  the  plaintiff,  and  has  not  been  repu- 
diated by  the  defendant,  neither  a  court  of  law  nor  of  equity  will  lend 
its  active  assistance  to  the  recovery  of  property  or  money  paid  on  such 
a  contract,  or  aid  in  bringing  about  its  surrender  or  cancellation.  The 
doctrine  of  the  courts  applicable  was  stated  very  aptly  by  Mr.  Justice 
Gray,  in  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Company 
V.  Terre  Haute  and  Indianap>olis  Railroad  Company,  145  U.  S.  393, 
407,  when  he  said :  "  The  general  rule,  in  equity,  as  at  law,  is  In  pari 
delicto  potior  est  conditio  defendentis  ;  and  therefore  neither  party  to 
an  illegal  contract  will  be  aided  by  the  court,  whether  to  enforce  it  or 
to  sot  it  aside.  If  the  contract  is  illegal,  affirmative  relief  against  it 
will  not  be  granted,  at  law  or  in  equity,  unless  the  contract  remains 
executory,  or  unless  the  parties  are  considered  not  in  equal  fault,  as 
where  the  law  violated  is  intended  for  the  coercion  of  the  one  party  and 
the  protection  of  the  other,  or  where  there  has  been  fraud  or  oppression 
on  the  part  of  the  defendant.  Thomas  v.  Richmond,  12  Wall.  349, 
3.5.5  ;  Spring  Go.  v.  Knowlton,  103  U.  S.  49  ;  Story  Eq.  Jur.  §  298. 
AVhile  an  unlawful  contract,  the  parties  to  which  are  in  pari  delicto, 
remains  executory,  its  invalidity  is  a  defense  in  a  court  of  law ;  and  a 
court  of  equity  will  order  its  cancellation  only  as  an  equitable  mode  of 
making  that  defense  effectual,  and  when  necessary  for  that  purpose." 

r>nt  this  rule,  ])y  which  the  defense  of /)ar«/cr^s  criminis  is  sanc- 
tioned by  courts,  as  stated  by  Lord  Truro  in  Benynn  v.  Nettle/old,  3 
Macn.  &  Gord.  94,  101,  and  approved  by  Lord  Selborne  in  Ayerst  v. 
Jenkins,  is  rested  "on  the  grounds  of  public  policy,  namely,  that  those 
who  violate  the  law  must  not  api)ly  to  the  law  for  protection."  But  in 
the  case  last  cited  Lord  Selborne  notices  a  very  obvious  limitation,  by 
eaying:  "When  the  immediate  and  direct  effect  of  an  estoppel  in 
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equity  against  relief  to  a  particular  plaintiff  might  be  to  effectuate  an 
unlawful  object,  or  to  defeat  a  legal  prohibition,  or  to  protect  a  fraud, 
such  an  estoppel  may  well  be  regarded  as  against  public  policy." 
L.  R.  16  Eq.  275,  283. 

The  contract  in  the  case  at  bar  between  the  parties  in  pari  delicto  is 
in  a  large  degree  still  execntorv.  Though  a  deed  and  bill  of  sale  have 
been  executed  andjlclivered  in  furtherance  of  the  original  agreement, 
possession  has  not  been  surrendered,  and  the  bonds  to  be  delivered  in 
payment  have  neither  been  delivered  nor  exeLMit£.d.  The  conveyee 
under  the  deed  has  indeed  applied  to  this  court,  through  its  cross  bill, 
for  the  specific  performance  of  the  agreement  by  being  placed  in  pos- 
session under  the  deed,  and  for  an  accounting  with  the  appellee. 
There  is  an  obvious  distinction  between  the  attitude  of  a  complainant 
asking  relief  against  an  unexecuted  agreement,  illegal  for  reasons  not 
appearing  upon  its  face,  and  where  it  is  sought  to  recover  back  money 
or  property  paid  upon  a  contract  fully  executed.  The  cases  stating 
this  distinction  are  referred  to  and  commented  upon  by  Lord  Cotten- 
ham,  in  Simpson  y.Lord  Howden^  3  Myl.  &  Cr.  97  et  seq.,  by  Lord 
Selborne,  in  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  and  b}-  Mr.  Justice 
Gray,  in  St.  Louis,  Vandalia  and  Terre  Iluute  Railroad  Company 
V.  Terre  Haute  and  Indianapolis  Railroad  Company,  145  U.  S.  393. 

In  Whaley  v.  Norton,  1  Vernon,  482,  483,  the  Master  of  the  Rolls 
said  "  that  tliere  would  be  a  difference  in  these  cases  between  a  con- 
tract executed  and  executor}',  and  that  this  court  would  extend  relief 
as  to  things  executor}-,  which  if  done,  it  may  be  might  stand."  The 
case  of  Spring  Company  v.  KnoioUon,  103  U.  S.  49,  is  highly  instruc- 
tive, and  supports  the  proposition  that  affirmative  relief  may  be  ex- 
tended to  one  of  the  parties  in  pari  delicto,  where  the  contract  is 
unexecuted  and  he  is  desirous  of  rescinding  it,  provided  the  contract 
was  not  one  malum  in  se. 

The  specific  performance  sought  under  the  cross  bill  has  rendered 
necessary  tlie  expression  of  a  definite  opinion  as  to  the  validity  of  the  con- 
tract thus  set  up  by  the  United  States  Capsule  Company.  In  view  of  this 
opinion,  necessitating  an  aflHrmance  of  the  decree,  as  far  as  it  dismissed 
the  cross  bill,  ought  we  to  stop  at  this  point  and  decline  to  grant  any 
part  of  the  relief  sought  by  the  appellee  ?  Tlie  Merz  Capsule  Company 
does  not  seek  to  recover  back  either  property  or  money  paid  or  delivered 
under  its  agreement  or  deed.  Before  actuall}'  surrendering  possession 
of  its  premises,  machinery  and  appliances,  or  transferring  its  patents 
and  processes,  it  repudiated  the  whole  scheme  and  tendered  back  all 
that  it  had  ever  received,  and  has  kept  that  tender  good.  But  it  has 
neither  lost  possession  nor  received  the  bond  p.iyment  it  was  entitled 
to  receive.  Having  given  notice  of  its  purpose  to  go  no  further  in  an 
illegal  scheme,  it  remained  in  the  peaceable  possession  of  its  propert}^ 
and  in  the  ordinar}'  conduct  of  its  business.  "Without  resorting  to 
legal  proceedings,  the  United  States  Capsule  Compau}-  sought  to  obtain 
possession  of  the  property  of  the  recalcitrant  grantor,  and,  when  pre* 
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rented  b}-  force  from  accomplishing  its  unlawful  object,  avowed  its  pur- 
pose b}-  a  repetition  of  the  trespass  to  obtain  a  possession  which  it 
could  not  secure  b^-  a  resort  to  legal  procedure.  The  effect  of  a  con- 
tinuance of  these  unlawful  methods  to  obtain  possession,  as  shown  by 
the  pleadings  and  proof,  would  be  most  injurious  to  the  business  of  tlie 
complainant,  and  the  reraed}'  at  law  inadequate.  Under  all  these  cir- 
cumstances, to  hold  that  the  complainant  is  estopped  to  rely  upon  the 
illegalit}'  of  the  agreement  and  conveyance  to  which  it  was  a  party 
would  be  to  effectuate  an  unexecuted,  unlawful  object,  and  aid  in  the 
defeat  of  a  legal  prohibition.  The  door  of  this  court  should  not  be 
closed  against  one  seeking  to  extricate  himself  from  an  unlawful  con- 
nection, provided  relief  is  sought  without  delay  and  before  the  contract 
is  executed,  or  other  persons  have  irrevocably  acted  in  reliance  upon 
its  supposed  legalitj-. 

The  decree  of  the  court  declaring  the  illegality  of  the  agreement  of 
November  29,  1893,  and  of  the  deed  of  December  21,  1893,  and  re- 
straining the  appellants  from  interfering  with  the  title  or  possession  of 
the  appellee  under  color  thereof,  should  be,  and  accordingly-  is, 

^  Affirmed. 


FAYETTE  LAND  CO.  v.  LOUISVILLE  &  NASHVILLE  R.  CO. 

1896.    93  Virginia,  274.1 

Appeal  from  Circuit  Court. 

Bill  in  equity  by  L.  &  N.  R.  Co.  against  Fayette  Land  Co.  et  ols^ 

'~  ,       ■  to  enforce  payment  for  land  sold  by  plaintiffs  to  defendants.     In  1888, 

y  Flanary  and  wife  conveyed  to  H.  M.  Smith,  agent,  a  tract  of  330  ticres 

in  Wise  County,  Va.     In  this  transaction  Smith  was  acting  as  agent  for 

V      V-'   .      the  L.  &  N.  R.  Co.     In   1890  the  L.   &  N.  R.   Co.  conveyed  to  tiie 

/V*     \Jy-      Fayette  Land  Co.  this  tract,  reserving  a  right  of  way  and  a  depot  site. 

f/X       One  third  of  the  purchase  money  was  paid  down.     The  remainder  was 

payable  in  1891  and  1892  ;  and  the  vendor  retained  a  lien  on  the  land 

^    Ji  conveyed.     H.  M.  Smith  united  in  the  deed  to  the  Fayette  Land  Co. 

*^/y^  '   The  bill  avers  that  the  balance  of  the  purchase  money  is  still  unpaid, 

,  ♦^"  and  prays  that  the  defendant  company  may  be  required  to  pay  it.    Such 

proceedings  were  liad  that  the  Circuit  Court  entered  a  decree  in  favor  of 

,   *  ,        plaintiff  for  the  balance  claimed. 

^  Xj>-      '     J.  IL  Fulton,  E.  M.  Fulton,  R.  C.  Minor,  and  B.  T.  Irvine,  for 

appellant. 

J.  F.  Bullett,  Jr. ,  and  II.  C.  McDowell,  Jr. ,  for  appellee. 
.         Keith,  P.     [After  stating  the  case,  and  disposing  of  other  assign- 
'     ments  of  error.] 

These  preliminary  matters  having  been  disposed  of,  we  come  now  to 

1  Only  60  much  of  the  case  is  given  as  rclatee  to  one  point,  —  Eu. 


tr 
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the  seventh  assignment  of  error,  which  is  that  the  court  erred  in  giving 
a  decree  against  tlie  appellants  on  the  merits. 

The  Louisville  &  Nashville  R.  R.  Co.  is  a  Kentucky  corporation, 
authorized  bv  an  act  of  Assembly  of  this  State,  approved  March  30, 
1887  (Acts  Extra  Session,  1887,  p.  19),  to  construct  and  operate  a 
line  of  railroad  in  Virginia.  By  that  Act  it  is  made  subject  to  all  the 
limitations  and  restrictions  imposed  b}'  the  laws  of  Virginia  upon  rail- 
road companies,  and  it  is  contended  by  appellant  that  Sec.  1073  of  the 
Code  of  1887,  which  is  as  follows  :  — 

"The  land  acquired  by  any  compan}'  incorporated  for  a  work  of  in- 
ternal improvement  along  its  line  generally,  shall  not  exceed  one  hun- 
dred feet  in  width,  except  in  deep  cuts,  and  fillings,  and  then  only  so 
much  more  shall  be  acquired  as  ma}'  be  reasonably  necessary  therefor; 
the  lands  which  it  may  acquire  for  buildings  or  for  an  abutment  along 
its  line  generally,  shall  not  exceed  three  acres  in  an}'  one  parcel ;  and 
the  land  which  it  may  acquire  for  buildings,  or  other  purposes  of  the 
company  at  the  principal  termini  of  its  work,  or  any  place  or  places 
within  five  miles  of  such  termini,  shall  not  exceed  fifteen  acres  in  any 
one  parcel ;  but  in  the  case  of  a  railroad  company,  land  not  exceeding 
forty  acres  in  any  one  parcel  may  be  acquired  for  its  main  depots, 
machine  shops,  and  other  necessary  purposes  connected  with  the  busi- 
ness of  said  company," 

—  renders  tlie  appellee  incapable  of  acquiring  or  taking  title  to  the 
real  estate  set  out  and  described  in  its  bill,  and  that  therefore  no  title 
passed  from  it  to  the  appellant,  but  that  it  is  or  was  absolutely  void 
or  conveyed  at  most  a  defeasible  title,  the  land  being  subject  even  in 
the  hands  of  an  alienee  from  a  railroad  company  to  be  escheated  to  the 
Commonwealth.  It  may  be  conceded  that  if  this  were  a  bill  for  specific 
performance  of  a  contract  that  the  relief  would  be  denied.  See  Case 
V.  Kelli/,  133  U.  S.  21.  But  such  is  not  the  case.  The  agreement  of 
the  parties  has  been  fully  executed. 

Section  1068  declares  that: 

"  Every  corporation,  in  respect  to  which  it  is  not  otherwise  provided, 
shall  have  perpetual  succession  and  a  common  seal  .  .  .  ;  that  it  may 
contract  and  be  contracted  with,  purchase,  hold,  and  grant  estates,  real 
and  personal,  and  make  ordinances,  by-laws  and  regulations  .  .  .  for 
the  management  of  its  estates,  and  the  due  and  orderly  conducting  of 
its  affairs." 

This  section  is  but  declaratory  of  the  common  law. 

Section  1070  declares  : 

"  No  incorporated  company  shall  hold  any  more  real  estate  than  is 
proper  for  the  purposes  for  which  it  is  incorporated,"  &c. 

This  again  is  but  a  recognition  of  the  common  law  principle. 

Section  1072  provides  the  mode  in  which  a  company  incorporated  for 
internal  improvement  may  enter  upon  land  for  the  purpose  of  examin- 
ing and  surveying  it. 

Section  1073  has  already  been  quoted  in  full. 
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I     That  the  conveyance  of  this  land  to  the  Louisville  &  Nashville  R.  R. 
Co.  was  not  void  is  abundantly  established  by  authority. 

In  the  case  of  2'he  J^anks  v.  Poitiaux,  3  Rand.  136,  it  appears  that 
the  banks  were  by  their  charters  authorized  to  hold  such  real  estate  "  as 
was  requisite  for  their  immediate  accommodation  in  relation  to  the  con- 
venient transacting  of  their  business."  Upon  the  lands  purchased  by 
the  banks  in  that  case  they  proceeded  to  erect  buildings  for  the  trans- 
action of  their  business,  and  on  either  side  of  the  buildings  so  erected 
there  remained  a  vacant  space,  which  they  sold  to  the  appellee ;  he 
failing  to  pay  as  agreed,  the  bank  filed  a  bill  for  specific  performance, 
and  the  chancellor  decreed  that  the  banks  had  exceeded  their  powers  in 
purchasing  and  selling  the  property  in  question,  it  not  being  necessary 
in  relation  to  the  transaction  of  their  business.  Upon  appeal  it  was 
held  that  while  the  power  to  acquire  may  be  limited,  restrained  or  pro- 
hibited, either  by  the  charter  creating  the  corporation  or  by  a  general 
law,  such  was  not  the  effect  of  the  charters  in  question,  because  the  acts 
creating  the  charters  are,  with  respect  to  the  quantity  of  real  estate 
which  they  were  capable  of  holding,  only  directory. 

"  They  impose  no  penalty  in  terms.  They  do  not  declare  the  pur- 
chase by,  or  conveyance  to,  the  banks  to  be  void,  nor  vest  the  title  in 
tlie  Commonwealth,  or  any  other  than  the  banks,  in  consequence  of 
such  purchase  and  conveyance.  The  legal  title  passed  to  the  banks 
by  the  conveyance  to  them,  and  their  conveyance  would  effectual!}' 
transfer  that  title  to  any  other.  If,  in  making  the  purchase  of  the  land 
in  question,  the  banks  violated  their  charters,  the  corporation  might, 
for  that  cause,  be  dissolved  by  a  proceeding  at  the  suit  of  the  Com- 
monwealth ;  and  even  in  that  case,  it  seems  to  be  the  better  opinion, 
the  property,  if  not  previously  conveyed  to  some  other,  would  revert, 
upon  the  dissolution  of  the  corporation,  to  the  grantor,  and  not  to  the 
Commonwealth.  But,  any  conveyance  made  by  the  corporation,  before 
its  dissolution,  would  be  effectual  to  pass  its  title.  The  banks  have, 
therefore,  a  title  which  they  can  convey  to  the  appellee,  and  which 
would,  in  his  hands,  be  indefeasible.  It  would  seem  extremely  incon- 
venient, if  every  contractor  with  one  of  these  banks  cotld,  for  the  pur- 
pose of  avoiding  his  contract,  institute  the  enquiry  whether  the  bank 
had  violated  its  charter." 

In  Silver  Lake  Bank  v.  Norths  4  Johnson's  Reports,  the  same  prin- 
ciple is  recognized. 

In  Bank  v.  Matthetos,  98  U.  S.  621,  it  is  said  :  "  Where  a  corpora- 
tion is  incompetent  by  its  charter  to  take  title  to  real  estate,  a  convey- 
ance to  it  is  not  void." 

In  Mallett  v.  /Simpson,  94  N.  C.  37,  it  was  held  that  although  a  cor- 
poration is  forbidden  by  its  charter  to  hold  real  estate,  yet  a  deed  of 
land  to  it  is  valid,  "  and  even  when  the  right  to  acquire  real  property 
is  limited  by  the  charter,  and  the  corporation  transcends  its  power  in 
ihal  respect,  a  conveyance  to  it  is  not  void,  but  only  the  sovereign  can 
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object.  It  is  valid  until  assailed  in  a  direct  proceeding  instituted  by 
the  sovereign  for  that  purpose." 

In  Nut.  Banh  v.  Whittiey,  103  U.  S.  99,  the  bank  had  taken  secur- 
it}-  upon  real  estate  for  a  loan  which  it  was  prohibited  to  do  b}-  the 
National  Banking  Law.  Mr.  Justice  Field,  delivering  the  opinion, 
said  that  "  the  statute  did  not  declare  such  security  void,  but  was  silent 
on  the  subject ;  that  had  Congress  so  intended  it  would  have  been  easy 
to  say  so,  and  it  can  hardly  be  presumed  that  this  would  not  have  been 
done  instead  of  leaving  the  question  to  be  settled  by  the  uncertain  re- 
sult of  litigation  and  judicial  decision."  And,  after  citing  numerous 
cases  where  a  disregard  of  statutory  prohibitions  has  not  been  held  to 
vitiate  the  contracts  of  parties,  but  only  to  authorize  actions  by  the 
Government  against  them,  the  court  held  that  the  prohibitory  clauses 
of  the  banking  law  did  not  vitiate  real  estate  securities  taken  for  loans, 
and  that  a  disregard  of  them  onl^-  laid  the  association  open  to  proceed- 
ings by  the  Government.  .  .  .  ''  That  has  always  been  the  punishment 
prescribed  for  the  wanton  violation  of  a  charter,  and  it  may  be  made 
to  follow  whenever  the  proper  public  authority  shall  see  fit  to  enforce 
its  application." 

In  Fritts  et  als.  v.  Palmer.,  132  U.  S.  282,  it  is  said  by  Mr.  Justice 
Harlan,  "  that  where  a  corporation  is  incompetent  by  its  charter  to  take 
a  title  to  real  estate.,  a  conveyance  to  it  is  not  void,  but  only  voidable, 
and  the  sovereign  alone  can  object.  It  is  valid  until  assailed  in  a  direct 
proceeding  instituted  for  that  purpose." 

The  text  writers  are  to  the  same  effect.  In  1  Beach  on  Corp.,  Sec. 
378,  it  is  said  : 

"  No  party  except  the  State  can  object  that  a  corporation  is  holding 
real  estate  in  excess  of  its  rights.  Accordingly,  under  an  Act  which 
forbids  a  foreign  corporation  to  '  acquire  and  hold '  real  estate,  a  deed 
of  conveyance  of  land  to  such  corporation  is  not  void.  It  passes  the 
title,  and  the  corporation  ma}^  hold  the  land  subject  to  the  Common- 
wealth's right  to  escheat.  The  Commonwealth  alone  can  object  to  the 
legal  capacity  of  a  corporation  to  hold  real  estate.  There  must  be  a 
direct  proceeding  by  the  State  for  the  purpose  of  vacating  the  deed." 

In  Thompson  on  Corporations,  Sec.  5795,  it  is  said  : 

"  Although  a  corporation  may  be  disabled  or  forbidden  from  holding 
land  at  all,  or  from  holding  land  for  particular  purposes,  or  from  hold- 
ing land  beyond  a  prescribed  limit,  yet  if  it  does  hold  land  in  the 
face  of  such  disabilities  or  prohibitions,  its  title  will  be  good  except 
as  against  the  State  alone,  and  that  it  will  be  deemed  to  have  a  good 
title  until  its  title  is  in\alidated  in  a  dii'ect  proceeding  instituted  by  the 
State  for  that  purpose." 

And  in  Sec.  5797.  it  is  said : 

"  Although  the  State  might,  in  a  direct  proceeding  for  that  purpose, 
have  overthrown  the  title  of  the  corporation  and  escheated  the  prop- 
erty to  its  own  use,  yet,  not  having  done  so,  the  corporation  mav  in 
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the  meantime  convey  an  indefeasible  title  to  another,  of  whatever  estate 
in  the  lands  had  been  conveyed  to  or  acquired  by  it." 

The  doctrine  that  tlie  State  alone  can  interfere  seems  to  rest  upon  the 
principle  suggested  in  The  Banks  v.  JPoitiaux,  svpra,  that  it  would  be 
extremely  inconvenient  if  every  contractor  with  corporations  might,  for 
the  purpose  of  avoiding  their  contracts,  be  permitted  to  institute  en- 
quiry as  to  violations  of  the  charter.  It  is  a  question  which  concerns 
public  interests,  and  the  State  alone  is  competent  to  protect  and  defend 
them.  Hunyan  v.  The  Lessee  of  Coster,  14  Peters,  122;  Wroten's 
/Assignee  v.  Arrnat  <b  als.,  31  Gratt.  251. 

Enough  has  been  said  to  show  that  the  conve3'ance  to  the  Louisville 
&  Nashville  Eailroad  Company  was  not  void,  but  that  it  served  to  vest 
the  title  in  the  appellant. 

Is  the  deed  voidable?  As  we  have  seen  in  discussing  this  first 
branch  of  this  assignment  of  error,  no  one  can  be  heard  to  question 
the  right  of  a  corporation  to  acquire  and  hold  real  estate,  except  the 
State  by  which  the  corporation  was  created,  or  that  State  within  whose 
limits  and  by  whose  permission  or  authoritj-,  express  or  implied,  it  does 
business,  and  it  must  do  so  by  a  direct  proceeding  instituted  for  that 
purpose. 

There  is  much  plausibility  in  the  suggestion  of  the  appellee  that  Sec. 
1073  was  designed  to  prohibit  the  acquisition  of  real  estate  by  means 
of  the  exercise  of  the  right  of  eminent  domain,  or  b}'  condemnation, 
as  it  is  called,  except  to  the  extent  and  within  the  limits  and  in  the 
mode  appointed  by  that  section. 

By  Sec.  1068  corporations  are  authorized  to  purchase  and  hold  real 
estate  without  any  limitation  whatsoever;  b}'  Sec.  1070  they  are  pro- 
hibited to  hold  more  real  estate  than  is  proper  for  the  purposes  for 
which  they  are  incorporated.  In  order  to  give  full  effect  to  these  sec- 
tions as  well  as  to  Sec.  1070,  there  is  much  room  to  contend  that  the 
first  regulates  the  acquisition  of  real  estate  by  contract,  and  that  the 
last  applies  to  proceedings  by  corporations  for  the  condemnation  of 
real  estate. 

But,  granting  that  Sec.  1073  applies  to  the  acquisition  by  corpora- 
tions of  real  estate  without  respect  to  the  mode  of  acquisition,  none  of 
the  sections  referred  to  declare  that  the  title  shall  be  void.  As  was 
said  in  77te  B(i7iks  v.  PoitUmx,  the  statute  law  is  only  directory  in  this 
respect.  It  imposes  no  penalty  in  terms.  It  does  not  declare  the  pur- 
chase by  or  the  conveyance  to  the  banks  to  be  void,  nor  vest  the  title 
in  the  Commonwealth  in  consequence  of  such  purchase  and  convey- 
ance. The  only  penalty  incurred  is  that  which  waits  upon  every  vio- 
lation of  its  charter  by  an  incorporated  institution.  The  impending 
danger  of  a  judgment  of  ouster  and  dissolution  is,  we  think,  the  only 
check  contemplated  by  the  law.  That  has  always  been  the  punishment 
prescribed  for  the  wanton  violation  of  a  charter,  and  it  may  be  made 
to  follow  whenever  the  proper  public  authority  ma}'  see  fit  to  enforce 
its  application.     See  National  Bank  v.   Whitney,  supra. 
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The  statute  of  mortmain  has  never  been  adopted  into  the  jurispru- 
dence of  this  State.  Loraax's  Dig.,  2  ed.,  p.  815;  Rlmnna  Navi- 
gation Co.  V.  Daicso?i,  3  Gratt.  21  ;  Conrad  v.  3Iarshall,  5  Call,  364. 
It  is  safe  to  say,  therefore,  that  there  is  no  proceeding  authorized 
b}'  the  common  law  of  Virginia  under  which  lands  acquired  by  a  cor- 
poration in  violation  of  its  charter  can  be  forfeited  to  the  State. 

Is  there  any  statutory  authority  by  which  it  can  be  done  ?  Chapter 
105  of  the  Code  is  upon  the  subject  of  "  Escheats  and  Property  Dere- 
lict." It  provides  for  the  appointment  of  an  escheator  in  every  county ; 
and  Sec.  2374  directs  each  commissioner  of  the  revenue  annually  to 
furnish  the  escheator  of  his  county  or  corporation  with  "a  list  of  all 
lands  within  his  district  of  which  any  person  shall  have  died  seized  of 
an  estate  of  inheritance  intestate,  and  without  any  known  heir,  or  to 
which  no  person  is  known  b}'  him  to  be  entitled." 

We  have  seen  that  by  the  deed  from  Flanarj-  and  wife  the  title  passed 
to  and  vested  in  Smith  as  the  agent  of  the  Louisville  &  Nashville  R.  R. 
Co.,  and  b}'  a  subsequent  deed  it  was  conveyed  to  the  Louisville  & 
Xashville  R.  R.  Co.  directl}-.  The  land  in  controversy,  therefore,  does 
not  come  within  the  terms  of  the  section  just  quoted,  for  the  commis- 
sioner of  the  revenue  could  not  in  the  face  of  the  conveyances  of  record 
rightfully  say  that  there  is  no  person  known  b}'  him  to  be  entitled  to  it. 

It  appears  further  that  this  property  has  been  conveyed  by  deed  from 
the  appellee  to  the  appellant,  and  that  no  proceedings  have  been  taken 
by  the  State  to  revoke  the  privileges  given  the  appellee  by  the  Act  of 
Assembly  before  referred  to.  Acts  of  Special  Session  1887,  p.  19. 
The  deed  of  the  Louisville  &  Nashville  R.  R.  Co.  was,  therefore, 
effectual  to  pass  its  title  to  the  land  in  controversy'  and  vest  it  in 
the  Fayette  Land  Company.  See  The  Banks  v.  Poitiaux^  3  Rand,  at 
page  142  ;  and  5  Thomp.  Com.  on  the  Law  of  Corp.,  Sec.  5797,  and 
cases  there  cited. 

"We  are  of  opinion,  therefore,  that  the  seventh  assignment  of  error  is 
not  well  taken,  and,  upon  the  whole  case,  the  decree  complained  of  must 
be  affirmed.  Affirmed. 
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■^^      V342  PRESCOTt' NATIONAL   BANK   V.    BUTLER.     T^jl  ^ib/ ^  ^ ^^^ 

.  PEESCOTT  NATIONAL  BANK  v.  BUTLER.         ^^^^^  <Pa^. 

•^  >^  1893.     157  Massachusetts,  548. 

vr*^'iA-^  Contract,  upon  a  promissory  note  for  $12,500,  dated  June  13, 
^^^  1886,  and  made  payable  four  months  thereafter  to  the  order  of  the 
>  defendant,  and  by  him  indorsed.     Trial  in  the  Superior  Court,  with- 

r-    J  out  a  jury,  before  Braley,  J.,  who  found  for  the  plaintiff  for  the  full 

^       "^  '     amount  of  the  note  with  interest ;  and  the  defendant  alleged  excep- 
*^^^^^  ^       tions.     The  facts  appear  in  the  opinion. 
t\^ \^       J-  -V.  Marshall,  for  the  defendant. 

f^**''^  S.  Hoar  {W.  Sullivan  with  him),  for  the  plaintiff. 

^'^'^^^^ vi        Knowlton,  J      The  defendant  contends  that  the  plaintiff  cannot 

^^y  recover ;  first,  because  it  has  no  title  to  the  note ;  and  secondly,  be- 

'     U         cause  the  note  was  made  on  the  Lord's  day,  in  violation  of  the  statute. 

*» '    /'j^A        It  is  argued  that,  under  the  statutes  of  the  United  States,  national 

jj-  banks  cannot  buy  or  sell  promissory  notes,  and  that,  inasmuch  as  the 

plaintiff  obtained  the  note  by  purchase,  it  has  no  right  to  hold  or 

^  collect  it. 

^     S  ,  On  the  question  whether  a  national  bank  can  buy  promissory  notes 

«^     ^       in  the  market  as  a  natural  person  can,  there  is  a  conflict  of  authority. 

^  Its  power  to  do  so,  if  it  has  any,  is  conferred  by  the  U.  S.  Rev.  Sts. 

'    r^       §  5136  (13  U.  S.  Sts.  at  Large,  101),  which  authorizes  national  banks  to 

^   jj         discount  and  negotiate  "  promissory  notes,  drafts,  bills  of  exchange, 

^       J^   and  other  evidences  of  debt,"  etc.     It  has  sometimes  been  held  that 

^    ^  ■  ^t>^the  right  to  discount  and  negotiate  notes,  etc.,  goes  no  further  than  to 

Jf^^      authorize  the  taking  of  them  in  return  for  a  loan  of  money  made  on 

.  t^         the  strength  of  the  promises  contained  in  them.     Lazear  v  National 

'jP'^^'^J^      Union  Bank,  52  Md.  78, 124  ;  Farmers  &  Mechanics'  Bank  v.  Baldwin, 

-  ^  23  Minn.  198  ;  First  National  Barik  v.  Pierson,  24  Minn.  140  ;  Niagara 

.  County  Bank  v.  Baker,  15  Ohio  St.  69.     By  other  courts  it  has  been 

*^    c'^    held  that  the  right  to  "discount  and  negotiate"  includes  the  right 

ly^      '       to  buy.     Smith  v.  Exchange  Bank,  26  Ohio  St.  141 ;  Pape  v.  Cajntal 

Y  Bank,  20  Kans.  440.     See  also  First  National  Bank  v.  Harris,  108 

^  1^    ^^Mass.  514,  516;  National  Pemherton  Bank  v.  Porter,  125  Mass.  333; 

\    ^^^  Atlas  National  Bank  v.  Savery,  127  Mass.  75,  77. 

ftA^^       If  we  assume,  in  favor  of  the  defendant,  that  national  banks  are 

)     J  not  author^prl   under  th^  law  to  go  into  the  market  and  buy  pro- 

^  missory  notes  from  those  who  are  selling  them  only  as  a  comnioditjr, 

r*^      ',      there  are  several  reasons  why  this  defence  cannot  prevail.     In  the 

vl-^  '    first  place,  if  such  a  purchase  is  ultra  vires,  it  is  an  ordinary  contract ; 

-/>        it  is  not  made  penal  nor  expressly  forbidden,  and  the  maker  or  in- 

^  dorser  cannot  defend  on  the  ground  that  the  bank  has  obtained  no 

ip-^.        title.     Tlie  violation  of  law  can  be  availed  of  only  in  proceedings 

(y-^         against  a  national  bank,  in  the  interest  of  the  public,  to  dejjrive  it  of 

-  /  its  charter.     This  has  been  decided  by  the  Supreme  Court  of  tlie 

v/v-^  United  States.     National  Bank  v.  Matthews,  98  U.  S.  621,  and  cases 
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cited;  XatlonalBankv.  Wliitney,  103  U.S.  99;  Merchants'  National  Bank 
V.  Hanson,  33  Minn.  40;  Slater  Woollen  Co.  v.  Lamb,  143  Mass.  420. 

Secondly,  the  evidence  in  this  case  would  well  warrant,  if  not  re- 
quire, a  finding  by  the  court  that  the  transaction  was  a  discounting 
of  a  note  for  the  defendant  within  the  meaning  of  the  statute.     The 
note  was  in  the  hands  of  the  indorser's  agent,  who  consulted  the  in- 
dorser  about  the  rate  of  interest  to  be  allowed  before  giving  the  note 
to  tlie  plaintiff.     The  plaintiff's  money  was  paid  to  the  indorser,  less 
the  agent's  commission.    Tlie  transaction  would  have  been  no  different    _._<,c.-^ 
in  substance  if  the  defendant,  who  held  the  note  as  indorser,  had 
carried  it  to  the  plaintiff's  bank,  and  had  there  made  in  person  the    ''"  ^'"''^ 
contract  which  he  made  through  the  agent.     If  he  had  done  that,    '^*^     ^"^^ 
the  transaction  clearly  would  have  been  a  negotiation  of  a  loan  and  a     ■t'*-'-^ 
discounting  of  a  promissory  note.     Lazear  v.  National  Union  Bank,      x^^-^l.~U 
52  Md.  124 ;  Farmers  &  Mechanics'  Bank  v.  Baldivin,  23  Minn.  198 ;     .t^,;L    /». 
First  National  Bank  v.  Pierson,  24  Minn.  140.  -j- 

Thirdly,  it  has  been  held  in  this  Commonwealth,  in  analogy  with 
the  above  cited  decisions  of  the  Supreme  Court  of  the  United  States, 
but  on  som^wjmt_di_fferent_grounds,  that,  even^if_a_ national  bank  does  "^  "^^^ 
"^^TgeFthe  legal  title  toapromissoi^T^note  bought  in  the  market,  it  A-*"^^-***/ 
may  maintain  a  suit  as  the  holder,  and  the  maker  and  the  indorsers  '-jU  -»-<^ 
cannot  be  relieved  from  their  contracts  to  pay  the  holder  the  amount  wjU^  «^ 
promised  in  the  wrrt[ng.  Atlas  National  Bank  v.  Savery,  127  Mass.  v,v*..v«A 
<o,  77;  National  Pemberton  Bank  v.  Porter,  125  Mass.  333.     -'-♦^ry^wLi-,^     *^*^ 

Exceptions  overruled,  t^^-x/x  . 

CALIFORNIA  NATIONAL   BANK  v.  KENNEDY 

1897.     1G7  United  States,  3Q2A     .ax-^X^.^^         - 

Error  to  the  Supreme  Court  of  California.  *    ^ 

Kennedy,  the  original  plaintiff,  is  a  creditor  of  the  California  Sav- 
ings Bank,  which  is  now  insolvent.  He  seeks  to  recover  against  the 
California  National  Bank,  upon  the  ground  that  it  was  a  stockholder 
in  the  Savings  Bank  and  consequently  liable  under  the  statute  of 
California  to  pay  the  debts  of  the  Savings  Bank  in  proportion  to  the 
amount  of  stock  held  therein  b}'  the  National  Bank.  It  appeared  that 
a  certificate  for  shares  in  the  Savings  Bank  was  issued  in  the  name  of  ,^ 
the  California  National  Bank,  and  that  the  National  Bank  recei"*ed  ^^ 
dividends  on  savings  bank  stock.     At  the  hearing  the  National  Bank  ^ 

made  the  point  that  the  Savings  Bank  stock  was  not  taken  by  the  *? 

National  Bank  in  the  ordinary  course  of  the  business  of  the  National  "^^  .' 
Bank  as  security  for  the  payment  of  a  debt  or  otherwise.  It  was  also 
contended  that  the  National  Bank  could  not  in  law  become  a  stock- 
holder or  incorporator  in  any  other  corporation.  The  Supreme  Court 
of  California  rendered  judgment  against  the  National  Bank.  101 
California,  495. 
Edicard  Winslow  Paige,  for  plaintiff  in  error. 

1  Statement  abridged.    Part  of  opinion  omitted. — Ed. 
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George  Fuller,  H.  E.  Doolittle,  and  T.  L.  Lewis,  for  defendant  in 
error. 

White,  J. 

The  Federal  questions  which  therefore  arise  on  the  record  may  be 
J    U-w  thus  stated :  1st,   do  the   statutes  of  the  United  States,  Rev.   Stat. 

§  5136  et  seq.,  relating  to  the  organization  and  powers  of  national 
^*^'***^      banks,  prohibit  them  from  purchasing  or  subscribing  to  the  stock  of 
/2  -  jvi        another  corporation  ?  and,  2d,  if  a  national  bank  does  not  possess 
A   ciJOi^      such  power,  can  the  want  of  authority  be  urged  by  the  bank  to  defeat 
an  attempt  to  enforce  against  it  the  liability  of  a  stockholder  ? 

As  to  the  first  question.  —  It  is  settled  that  the  United  States  stat- 
utes relative  to  national  banks  constitute  the  measure  of  the  author- 
ity of  such  corporations,  and  that  they  cannot  rightfully  exercise  any 
powers  except  those  expressly  granted,  or  which  are  incidental  to 
carrying  on  the  business  for  which  they  are  established.  Logan 
County  Bank  v.  Townsend,  139  U.  S.  67,  73.  No  express  power  to 
acquire  the  stock  of  another  corporation  is  conferred  upon  a  national 
bank,  but  it  has  been  held  that,  as  incidental  to  the  power  to  loan 
money  on  personal  security,  a  bank  may  in  the  usual  course  of  doing 
such  business  accept  stock  of  another  corpoi-ation  as  collateral,  and  by 
the  enforcement  of  its  rights  as  pledgee  it  may  become  the  owner  of 
the  collateral  and  be  subject  to  liability  as  other  stockholders.  Na- 
tional Bank  v.  Case,  99  U.  S.  628.  So,  also,  a  national  bank  may  be 
conceded  to  possess  the  incidental  power  of  accepting  in  good  faith 
stock  of  another  corporation  as  security  for  a  previous  indebtedness. 
It  is  clear,  however,  that  a  national  bank  does  not  possess  the  power 
to  deal  in  stocks.  The  prohibition  is  implied  from  the  failure  to 
grant  the  power.  First  National  Bank  v.  National  Exchange  Bankj, 
92  U.  S.  122,  128. 
>L«^7£^  ^^  behalf  of  the  plaintiff  below  it  was  admitted  at  the  trial  that 
the  stock  of  the  savings  bank  was  not  "  taken  as  security  or  anything 
of  the  kind,"  and  it  is  not  disputed  in  the  argument  at  bar  that  the 
transaction  by  which  the  stock  was  placed  in  the  name  of  the  bank 
was  one  not  in  the  course  of  the  business  of  banking  for  which  the 
bank  was  organized. 

2.  The  transfer  of  the  stock  in  question  to  the  bank  heiiig  unauthor- 
ized by  law,  does  the  fact  that,  under  some  circumstances,  the  bank 
might  have  legally  acquired  stock  in  the  corporation  estop  the  bank 
from  setting  up  the  illegality  of  the  transaction  ? 
tctli  •^^-^  Whatever  divergence  of  opinion  may  arise  on  this  question  from 
■  ■>  juu.  •  conflicting  adjudications  in  some  of  the  state  courts,  in  this  court  it 
.^j,^e,,rr-^^  ^^  Settled  in  favor  of  the  right  of  the  corporation  to  plead  its  want 
^^^^  ^^^  of  power,  that  is  to  say,  to  assert  the  nullity  of  an  act  which  is  an 
ultra  vires  act.  The  cases  of  Thomas  v.  Railroad  Company,  101  U.  S. 
^  '  /-    "^-^  5  I*ennsylvania  Railroad  v.  St.  Louis,  Alton  &c.  Railroad,  118  U.  S. 

290;   Oregon  Railway  &  Navigation  Co.  y.   Oregonian  Railway  Co.f 
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130  U.  S.  1 ;  Pittsburgh,  Cincinnati  &c.  Railway  v.  KeoTcuk  &  Hamil- 
ton Bridge  Co.,  131  U.  S.  371 ;  Central  Transp.  Co.  v.  Pullman^s  Car 
Co.,  139  U.  S.  24  ;  ;S^^.  Louis  &c.  Railroad  v.  Terre  Haute  &  Indiaiv- 
apolis  Railroad,  145  U.  S.  393;  Union  Pacific  Raihcay  v.  Chicago 
&c.  Railway,  163  U.  S.  564,  and  McCorniick  v.  Market  Nat.  Bank, 
165  U.  S.  538,  recognize  as  sound  doctrine  that  the  powers  of  corpo- 
rations are  such  only  as  are  conferred  upon  them  by  statute,  and  that, 
to  quote  from  the  opinion  of  the  court  in  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  59  to  60 :  — 

"  A  contract  of  a  corporation,  which  is  xdtra  vires,  in  the  proper 
sense,  that  is  to  say,  outside  the  object  of  its  creation  as  defined  in 
the  law  of  its  organization,  and  therefore  beyond  the  powers  conferred 
upon  it  by  the  legislature,  is  not  voidable  only,  but  wholly  void,  and 
of  no  legal  effect.  The  objection  to  the  contract  is,  not  merely  that 
the  corporation  ought  not  to  have  made  it,  but  that  it  could  not  make 
it.  The  contract  cannot  be  ratified  by  either  party,  because  it  could 
not  have  been  authorized  by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity,  or  be  the  foundation  of 
any  right  of  action  upon  it." 

This  language  was  also  cited  and  expressly  approved  in  Jackson- 
ville &c.  Railway  v.  Hooper,  160  U.  S.  514,  524,  530. 

As  said  in  McCorniick  v.  Market  National  Bank,  165  U.  S.  538, 
549:  — 

"  The  doctrine  of  ultra  vires,  by  which  a  contract  made  by  a  corpo- 
ration beyond  the  scope  of  its  corporate  powers  is  unlawful  and  void 
and  will  not  support  an  action,  rests,  as  this  court  has  often  recog- 
aized  and  affirmed,  upon  three  distinct  grounds :  The  obligation  of 
any  one  contracting  with  a  corporation  to  take  notice  of  the  legal 
limits  of  its  powers  :  the  interest  of  the  stockholders  not  to  be  sub- 
ject to  risks  which  they  have  never  undertaken ;  and,  above  all,  the 
interest  of  the  public  that  the  corporation  shall  not  transcend  the 
powers  conferred  upon  it  by  law.  Pearce  v.  Madison  &  Indianapolis 
Railroad.  21  How.  441  ;  Pittsburgh,  Chicago  &c.  Railway  v.  Keokuk 
&  Hamilton  Bridge  Co.,  131  U.  S.  371,  384 ;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  48." 

The  doctrine  thus  enunciated  is  likewise  that  which  obtains  in  Eng- 
land. Ashbury  Railway  Carriage  &  Iron  Co.  v.  Riche,  L.  R.  7  H.  L. 
653;  Attorney-General  v.  Great  Eastern  Raihoay  Co.,  5  App.  Cas. 
473 ;  Baroness  Wenlock  v.  The  River  Dee  Company,  10  App.  Cas.  354  ; 
Trevor  v.  Whitivorth,  12  App.  Cas.  409  ;  Ooregum  Gold  Mining  Co. 
of  India  v.  Roper,  (1892)  App.  Cas.  125;  Mann  v.  Edinburgh  North- 
ern Tramways,  (1893)  App.  Cas.  69. 

Applying  the  principles  of  law  thus  settled  to  the  case  at  bar,  the 
result  is  free  from  doubt. 

The  power  to  purchase  or  deal  in  stock  of  another  corporation,  as 
we  have  said,  is  not  expressly  conferred  upon  national  banks,  nor  is 
it  an  act  which  may  be  exercised  as  incidental  to  the  powers  ex- 


346  CALIFORNIA   NATIONAL   BANK  V.    KENNEDY. 

pressly  conferred.  A  dealing  in  stocks  is  consequently  an  ultra  vires 
act.  Being  such,  it  is  without  etiicacy.  Pearce  v.  Railroad  Com- 
pany, 22  How,  441,  445.  Stock  so  acquired  creates  no  liability  to  the 
creditors  of  the  corporation  whose  stock  was  attempted  to  be  trans- 
ferred. (Cook  on  Stock  and  Stockholders,  vol.  1,  p.  435,  note  1  to 
sec.  316,  and  authorities  there  cited.) 

In  The  Royal  Bank  of  India's  Case,  L.  R.  4  Ch.  252  (1869),  while 
it  was  held  by  the  Court  of  Appeal  that,  as  incidental  to  the  power 
to  advance  money  on  a  deposit  of  shares  of  stock,  a  corporation  might 
do  such  acts  as  were  reasonable  and  proper  for  making  the  security 
available,  it  was  conceded  that  a  purchase  of  stock  of  another  com- 
pany as  a  speculation  would  have  been  ultra  vires,  and,  despite  acts  of 
ownership  exercised  by  the  company,  the  shares  might  be  repudiated 
at  any  time. 

Sir  C.  Selwyn,  L.  J.,  said  (p.  261) :  — 

"  If  it  could  have  been  shown  that  it  was  an  act  absolutely  pro- 
hibited by  their  memorandum  of  articles  of  association,  then,  no 
doubt,  a  different  question  would  have  arisen  ;  the  act  would  have 
been  ultra  vires  and  incapable  of  confirmation  or  ratification." 

Sir  G.  M.  Giffard,  L.  J.,  said  (p.  262)  :  — 

"  I  quite  agree  that  the  Royal  Bank  of  India  had  no  authority  to 
speculate  in  shares,  and  that  if  it  had  gone  upon  the  Stock  Exchange 
and  bought  shares  as  a  speculation,  such  a  proceeding  would  have 
been  ultra  vires,  and  all  that  has  taken  place  would  not  have  been 
enough  to  constitute  the  Royal  Bank  of  India  shareholders  in  this 
bank,  or  prevent  them  from  repudiating  these  shares." 

The  circumstance  that  the  dealing  in  stocks  by  which,  if  at  all,  the 
stock  of  the  California  Savings  Bank  was  put  in  the  name  of  the 
California  National  Bank,  was  one  entirely  outside  of  the  powers 
conferred  upon  the  bank,  and  was  in  no  wise  the  transaction  of  bank- 
ing business  or  incidental  to  the  exercise  of  the  powers  conferred  upon 
the  bank,  distinguishes  this  case  from  the  class  of  cases  relied  upon 
by  the  defendant  in  errror.  National  Bank  v.  Whitnvy,  103  U.  S. 
99;  National  Bank  v.  Mattheivs,  98  U.  S.  621.  The  difference  be- 
tween those  cases  and  one  like  this  was  referred  to  in  McCormick  v. 
Market  National  Bank  of  Chicago,  swpra,  and  it  is,  therefore,  unne- 
cessary to  particularly  review  them.  The  claim  that  the  bank  in  con- 
sequence of  the  receipt  by  it  of  dividends  on  the  stock  of  the  savings 
bank  is  estopped  from  questioning  its  ownership  and  consequent  lia- 
bility, is  but  a  reiteration  of  the  contention  that  the  acquiring  of 
stock  by  the  bank  under  the  circumstances  disclosed  was  not  void  but 
merely  voidable.  It  would  be  a  contradiction  in  terms  to  assert  that 
there  was  a  total  want  of  power  by  any  act  to  assume  the  liability, 
and  yet  to  say  that  by  a  particular  act  the  liability  resulted.  The 
transaction  being  absolutely  void,  could  not  be  confirmed  or  ratified. 
As  was  said  by  this  court  in  Union  Pacific  Railway  v.  Chicago  &c 
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Raihvay,  1G3  U.  S.  564,  speaking  through  Mr.  Chief  Justice  Fuller  . 

(p.  581):-  l] 

"A  contract  made  by  a  corporation  beyond  the  scope  of  its  powers,  *f' 

express  or  implied,  on  a  proper  construction  of  its  charter,  cannot  be  \A    ^\ 

enforced,  or  rendered  enforceable  by  the  application  of  the  doctrine  of  lA       *) 

estoppel."                                                                                    Reversed.  V 

/ 

(c)  Devises  and  Bequests  to  Charitable  Corporations.     <r 

TRUSTEES  OF  DAVIDSON  COLLEGE  v.  EXECUTORS  AND  '     ^ " 

NEXT   OF  KIN   OF  MAXWELL   CHAMBERS.  ^.   ""^        ^  *- 

1857.     3  Jones  Equity  {North  Carolina),  253.1 

Bill  in  equity,  originally  brought  against  the  executors  of  Cham- 
bers, alleging  that,  by  the   will   of  Cliambers,  legacies   to  a  large 
amount  were  bequeathed  to  plaintiffs,  and  that  assets  sufficient  to  pay 
the  same  had  come  to  the  hands  of  the  executors;  and  praying  that    flc),'  "^'   "^ 
the  defendants  might  be  decreed  to  pay  over  the  same.     The  cause    -i_ 
was  set  down  for  hearing  upon  the  bill,  answer,  and  exhibit.     The 
Court   remanded   the   case   for   the   purpose   of    making   additional      "^"^  ^   '^"^ 
parties. 

The  bill  was  amended,  according  to  the  suggestion  of  this  Court, 
by  making  the  next  of  kin  and  the  heirs-at-law  of  Maxwell  Chambers, 
parties  defendant.  Process  was  also  issued  to  the  Attorney  General 
as  the  representative  of  the  State,  and  to  the  trustees  of  the  Uni- 
versity. 

An  Act  of  Assembly  was  passed  after  the  death  of  Chambers, 
extending  the  corporate  capacity  of  the  plaintiffs,  so  as  to  enable 
them  to  hold  property  to  the  amount  of  $500,000,  and  relinquishing 
to  the  plaintiffs  any  interest  which  the  State  or  University  might 
have  in  the  fund. 

Graham,  Osborne  and  Wilson,  for  the  plaintiffs. 

Winston,  Sr.,  for  the  executors. 

Jones,  for  the  next  of  kin. 

Bailey,  Attorney  General,  filed  a  copy  of  the  Act  of  Assembly  above 
mentioned,  and  declined  further  appearing. 

Pearson,  J.  The  charter  of  the  college  (act  of  1838)  enacts  among 
other  things  :  Sec.  1.  '*  The  trustees  of  Davidson  College  shall  be  able 
and  capable  to  purchase,  have,  receive,  take,  hold,  and  enjoy  in  fee 
simple  or  lesser  estates,  any  land,  &c.,  by  gift,  grant,  devise,  &c. ;  and 
shall  be  able  and  capable,  in  law,  to  take,  receive,  and  possess  all 
moneys,  goods  and  chattels,  that  have  been,  or  shall  hereafter  be 
given,  sold  or  bequeathed,  for  the  use  of  said  college,  &c."  Sec.  10. 
"Be  it  further  enacted,  that  the  whole  amoinit  of  real  and  personal 
estate  belonging  to  said  college,  shall  not  at  any  one  time  exceed  in 
value,  the  sum  of  two  hundred  thousand  dollars.''^ 

1  St£tement  abridged.    Portions  of  the  opinions  omitted.  —  Ed- 
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The  testator,  besides  a  devise  of  a  large  amount  of  real  estate, 
bequeatlis,  for  the  use  of  the  college,  a./wwc/  of  personalty  ^  which,  when 
added  to  the  propertj'  owned  by  the  college  at  the  time  of  his  death, 
will  greatly  exceed  $200,000.  We  have  this  question  :  Is  there  any 
principle  upon  which  this  Court  can  declare,  that  the  college  is  entitled 
to  the  excess  of  the  fund,  after  the  $200,000  is  fully  made  up,  and 
decree  that  the  executors  shall  pay  over  such  excess  for  the  use  of  the 
college  ?  or  are  the  next  of  kin  of  the  testator  entitled  to  the  excess, 
on  the  ground,  that  it  is  not  effectually  disposed  of  by  the  will  ? 

The  general  rule  is  well  settled :  When  a  legacy,  from  any  cause, 
fails  to  take  effect,  the  subject  devolves  upon  the  next  of  kin  of  the 
testator,  as  propert}'  undisposed  of ;  for  an  ineffectual  disposition  is  no 
disposition  at  all.  For  instance,  if  a  legacy  fails  by  "  lapse,"  i.  e.,  the 
death  of  the  legatee  in  the  life-time  of  the  testator  ;  or  by  reason  of  its 
vagueness,  as  when  the  object  of  the  bounty  is  not  sufHcientl}-  described 
to  enable  the  Court  to  say  who  is  to  take  beneficially ;  Bridges  v. 
Pleasants^  4  Ire.  Eq.  26,  where  the  object  was  "  the  poor  saints  ;  "  or 
because  the  purpose  of  the  testator  is  against  the  policy  of  the  law, 
i.  e.,  to  establish  an  order  of  privileged  slaves;  Lea  v.  B)'oic7i,  ante, 
142  ;  or,  where  those  for  whose  benefit  the  bounty  was  intended,  refuse 
to  accept  it;  3IcAuley  v.  Wilson,  1  Dev.  Eq.,  276;  or,  where  those 
for  whose  benefit  the  bounty  is  intended  are  positively  forbidden  by 
law  from  owning  it,  which  is  our  case  —  made  stronger,  if  possible, 
by  the  fact,  that  the  prohibition  is  expressed  in  the  very  act  by  which 
the  corporation  is  created. 

We  are  satisfied,  after  bearing  a  full  argument  in  behalf  of  the 
college,  that  there  is  no  principle  upon  which  a  decree  can  be  made  in 
its  favor,  in  respect  to  the  excess  of  the  fund.  In  England,  under  the 
doctrine  of  cy  pres,  the  Chancellor  would  direct  the  excess  to  be 
applied  to  some  other  charit\',  as  near  as  might  be,  like  that  indicated 
by  the  testator,  and  if  no  other  male  Presbyterian  college  existed,  it 
would  be  applied  to  a  female  college  of  that  denomination.  Attor?iey 
General  v.  Tonna,  2  Ves.  Jun.  1 ;  4  Bro.  C.  C.  103  ;  but  our  Court 
has  never  acted  upon  that  refinement.     McAuley  v.  Wilson,  sup. 

The  cases  of  purchases  of  land  by  aliens  and  corporations,  under 
the  statutes  of  mortmain,  are  not  in  point.  It  is  settled,  that  an  alien 
or  a  corporation  may,  by  purchase,  take  land,  but  cannot  hold ;  and 
the  doctrine  is  put  on  the  ground,  that  if  one  by  an  executed  convey- 
ance, which  is  his  ovn  act,  passes  land  to  an  alien,  or  corporation,  he 
shall  not  have  it  back  ;  but  it  shall  belong  to  the  sovereign,  upon  office 
found.  It  is  otherwise  in  regard  to  the  act  of  law.  If  the  heir,  of  one 
dying  seized  of  land,  be  an  alien,  the  law  will  not  cast  the  descent  on 
him,  because  he  cannot  hold  beneficially,  and  the  law  will  not  give 
with  one  hand  and  take  away  with  the  other,  but  will  cast  the  descent 
upon  the  next  relation  who  is  capable  of  holding.  For  the  same  rea- 
son, an  alien  husband  does  not  take  as  tenant  by  the  curtesy,  nor  an 
alien  wife  take  dower. 
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In   the  case  of  a  will  of  personalty,  the  property, does  not  pass,    -4-  — 
directly  tu  the  hjgatee ;  and  the  law  will  not  require,  or  permit,  the     'j 
executor  to  assent  to  the  legacy,  unless  it  can  take  effect  beneficially,       I 
according  to  the  intention  of  the  testator ;  but  it  devolves  upon  the 
next  of  kin,  by  the  general  rule,  stated  and  illustratBd  above. 

But  it  is  asked  :  Are  the  plaintiffs  in  a  worse  condition,  because  the 
executors  declined  to  pay  over  the  fund  without  being  protected  by 
the  sanction  of  this  Court,  than  if  they  had  been  willing  to  take  the 
responsibility  of  paying  it  over  without  suit?  Certainly  not.  Upon 
thejieath  of  the  testator,  without  having  effectually  disposed  of  this 
fund,  the  rights  of  the  next  of  kin  ^''  were  vested,"  The}- could  have 
filed  a  bill  to  prevent  the  executor  from  paying  it  over,  or  to  follow  the 
fund  in  the  hands  of  the  plaintiffs.  This  is  also  a  full  answer  to  the 
position,  that  the  act  of  the  Legislature,  at  its  last  session,  by  which 
the  college  is  allowed  to  own  propert}-  to  the  value  of  8500,000,  and 
all  right  to  the  fund  on  the  part  of  the  State  or  of  the  University  is 
relinquished,  removes  the  objection  to  the  plaintiffs'  recover}'.  The 
rights  of  the  next  of  kin  being  vested,  the  act  of  the  Legislature  does 
not  in  anywise  affect  them  ;  so,  the  only  effect  of  the  act,  besides 
enlarging  the  amount  which  the  college  is  now  capable  of  owning, 
is  to  waive  any  right  of  the  State ;  but  as  we  have  seen,  the  State 
had  none. 

This  being  a  bill  against  the  executors  only,  the  personalty  was 
directly  involved  ;  but  upon  a  suggestion,  that  the  heirs-at-law  might 
have  an  interest  in  the  question,  whether  the  full  amount  of  the 
$200,000  should  be  made  up  out  of  the  personalty  alone,  or  out  of  the 
personalty  and  realty  devised,  by  rateable  contribution,  it  was  directed 
that  they  should  be  made  parties.  We  are  satisfied  that  the  personalty 
is  the  primary  fund,  and  the  requisite  amount  must  be  made  up  out  of 
that  exclusively ;  for  which  the  necessary  enquiry  will  be  directed. 
The  bill  will  be  dismissed  as  to  the  heirs,  without  costs,  as  they  claim 
the  legal  title  to  the  land.  The  question  between  them  and  the  college 
may  be  presented  in  an  action  of  ejectment,  if  the  parties  are  so 
advised. 

Battle,  J. 

Hence,  in  England,  and  perhaps  in  this  State,  an  alien  might  take 
real  property  by  devise,  which  would  give  him  a  good  title  to  it, 
as  against  all  persons  but  the  sovereign.  In  analogy  to  this,  the 
counsel  for  the  plaintiffs  have  contended  that  their  clients  have  the 
right  to  take  the  whole  legacy  bequeathed  to  them  by  Mr.  Chambers, 
though  it  may  be  that  by  force  of  the  restrictive  clause  in  their  charter, 
the  State  might,  if  it  saw  fit,  take  from  them  the  excess  over  the  value 
of  the  property  .which  they  were  authorized  to  own.  The  arguiijent 
would  have  much  force  —  perhaps  be  irresistible  —  if  the  legacy  vested 
at  once  and  immediately,  under  the  will,  in  the  plaintiffs.     Such  is  the 
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case  undoubtedly  in  a  devise  of  land.  The  devisee  takes  in  at  once  by 
force  of  the  will,  and  bis  title  becomes  complete  immediately  upon  the 
death  of  the  devisor.  But  the  case  of  a  legacy  is  well  known  to  be 
different.  Upon  the  testator's  death,  all  his  personal  property  becomes 
vested  in  the  executor,  who  holds  it  in  trust,  first,  for  the  payment  of 
the  funeral  expenses,  charges  of  administration  and  debts,  and  then  for 
the  payment  of  legacies ;  and  if  there  be  a  residue  undisposed  of  by 
the  will,  he  is  bound,  since  the  act  of  1789,  (see  1  Rev.  Stat.  ch.  46, 
sec.  18  ;  Rev.  Code,  ch.  46,  sec.  24),  to  pay  it  over  to  the  next  of  kin. 
The  legatee  has  no  legal  title  to  the  legac}'  until  the  executor  shall  give 
his  assent  to  it.  So  strong  is  this  rule,  that  if  a  legatee  take  into  pos- 
session a  specific  chattel,  given  to  him  by  the  will,  without  the  consent 
of  the  executor,  the  latter  may  by  a  suit  at  law  recover  it  back  ;  2  Wil- 
liams on  Ex'rs.,  845.  It  is  true,  that  if,  after  the  payment  of  all  the 
debts  and  other  legal  charges  upon  tlie  estate,  the  executor  withholds 
his  assent  to  a  legac}',  the  legatee  may,  by  a  bill  in  equity,  compel  him 
to  assent  to  it,  and  therebj'  give  him  a  title  to  it ;  but  it  is  by  means  of 
a  suit  in  equity  alone  that  he  can  get  possession  of  a  legacy,  either 
general  or  specific,  from  an  obstinate  or  dilatory  executor.  It  needs 
the  aid  of  a  court,  then,  to  enable  the  plaintiffs  to  recover  the  legacy 
which  the}'  claim  ;  and  the  analogy  to  the  case  of  an  alien  cannot  be  of 
much  avail  to  them,  unless  we  find  that  the  law  will  per  se  and  proprio 
vigore  cast  an  estate  upon  him,  or  that  a  court  either  of  law  or  equity, 
will  lend  him  its  assistance  to  obtain  it. 

It  seems  to  me,  that,  in  admitting  that  the  State,  upon  office  found, 
or  otherwise,  ma}'  seize  and  take  to  its  own  use,  the  excess,  the  plain- 
tiffs' counsel  virtually  admit  that  it  is  unlawful!}'  held  by  the  college. 
Wh}'  so  forfeited  to  the  State  unless  because  the  college  has  it  in  oppo- 
sition to  the  express  prohibition  of  its  charter?  If  unlawful  for  the 
plaintiffs  to  have  it,  can  a  court  of  equity  assist  them  to  get  it? 
.  •  •  •  •  •  • 

Nash,  C.  J.,  dissentiente. 

Secondly.  Let  it  be  granted,  that  by  taking  the  whole  of  the  prop- 
erty devised,  the  total  amount  in  value  would  exceed  what  the  corpora- 
tion was  entitled  to  possess,  and  thereby  its  cliarter  might  be  forfeited, 
can  the  defendants,  the  executor,  or  the  next  of  kin,  talie  advantage  of 
the  breach  of  the  condition  in  these  proceedings?  A  charter  is  a  con- 
tract between  tlie  corporation  and  the  sovereign.  It  is  well  settled 
that  none  but  the  i)arties  or  their  privies,  can  take  advantage  of  a 
breacli  of  a  condition.  Now,  neither  Mr.  Chambers,  nor  his  executor, 
nor  his  next  of  kin,  are  any  parties  or  privies  to  the  contract — upon 
what  principle  then,  is  it,  that  the  executor  can  refuse  his  assent  to  the 
legacy  to  the  college,  or  upon  what  principle  can  the  next  of  kin  claim 
it,  or  any  i)ortion  of  it?  If  Mr.  Chambers,  while  in  life,  had  donated 
io  the  college  two  hundred  thousand  dollars  in  cash  —  or  its  value  in 
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propert}-,  specified  in  the  will,  could  he  have  been  heard  in  a  court  of 
justice  to  sa}-,  that  he  had  given  the  corporation  too  much,  and  they 
must  pay  back  to  him  as  much  of  the  donation  as  was  over  and  above 
■what  it  could  legally  hold  or  retain  ?  Suppose  him  to  have  brought  an 
action  for  the  surplus,  could  he  have  recovered?  Surel}'  not.  He 
would  be  estopped,  and  of  course,  so  would  all  persons  claiming 
under  him  ;  Gilliam  v.  Bird,  8  Ire.  Rep.  280.  His  death  cannot  alter 
the  proposition.  Whatever  would  estop  him,  must  estop  his  personal 
representative,  and  must  equally  estop  his  next  of  kin,  who  claim 
through  him.  I  cannot,  therefore,  see  how  either  the  next"  of  kin  or 
the  executor  of  Maxwell  Chambers,  can  deny,  in  this  proceeding,  the 
right  of  the  complainants  to  receive  the  whole  of  the  sum  devised 
them. 

But  again,  I  hold  that  no  one  but  the  State,  as  a  sovereign,  can  call 
the  i)Uiintiffs  to  account  for  receiving,  or  holding,  a  larger  amount  of 
property  in  value  than  is  limited  in  their  charter. 

This  [the  recent  act  of  assembly]  is  tantamount  to  a  license  by  the 
Crown,  and  we  have  seen  by  the  case  from  3rd  Vesey,  jr.,  and  that 
from  Merivale,  that  a  license  from  the  Crown  will  enable  a  corpora- 
tion to  hold  more  property  than  the  amount  to  which  it  was  originally 
limited  (though  the  license  was  obtained  after  the  death  of  the 
donor),  upon  the  principle  that,  by  the  devise  or  purchase  of  more 
property  than  they  were  allowed  to  hold,  the  legal  estate  vested  in 
the  donee,  subject  to  the  will  of  the  Sovereign. 

It  is  further  objected,  that  the  act  of  '56  could  not  divest  the  next  of 
kin  of  the  interest  which  vested  in  them  at  the  death  of  the  testator. 
The  above  cases  show  that  no  interest  vested  in  the  next  of  kin,  for  it 
is  decided  in  them,  that  the  legal  estate  vested  in  the  donees.  But 
there  is  another  answer  to  this  claim  of  the  next  of  kin.  It  is  in 
general  true  that  a  devise  ought  to  take  effect  on  the  death  of  the 
testator;  but  a  devise  to  a  collegiate  corporation,  not  then  in  exist- 
ence, may  be  good.  Grant  on  Corporations,  123 ;  Attorney  General  v. 
Downing,  Wilmot's  notes,  11  and  13.  In  that  case,  the  devise  was  to 
a  corporation,  to  be  established  in  the  University  of  Cambridge,  and 
to  be  named  after  the  testator.  Downing  College,  in  case  the  Crown 
should  grant  a  charter  incorporating  the  same,  and  a  license  to  hold 
land  in  mortmain.  The  devise  was  held  to  be  good.  Here,  the  cor- 
poration was  in  full  existence  at  the  time  the  will  was  executed  and 
when  the  testator  died.  The  result  of  the  cases  to  which  reference  has 
been  had,  is  that  a  corporation  may  take  more  than  the  limit  in  their 
charter,  but  they  cannot  hold  it  unless  they  obtain  an  extension  l)y  the 
Crown.  Grant,  104.  No  right  to  any  interest  then,  according  to  the 
authorities,  did  or  could  vest  in  the  next  of  kin. 

If  the  charter  has  been  violated,  no  one  but  the  sovereign  can  claim 
the  forfeiture ;  and  as  the  sovereign,  by  the  act  of  ^oQ,  has  waived  its 
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right  to  vacate  the  charter,  if  there  was  any  violation  of  it  by  the 
corporation,  the  right  of  the  plaintiffs  to  receive  the  donation  from 
the  executor,  is  complete,  and  put  beyond  all  doubt  in  my  estimation. 
Per  Cukiam.     Decree  according  to  the  opinion  of  the  Court. 


,s1 


THE  MATTER  Oi    THE   ESTATE   OF    JOHN    McGRAW. 
IN   THE   MATTER  OF  THE  ESTATE   OF  JENNIE 
McGRAW  FISKE. 

1888.     Ill  New  York,  66.1 

Appeal  from  a  judgment  of  the  Supreme  Court,  which  reversed  a 
decree  made  b}'  the  Surrogate  of  Tompkins  Count}'  on  the  settlement 
of  the  account  of  Douglass  Boardman,  executor  of  the  will  of  Mrs. 
Jennie  McGraw  Fiske.  The  will  of  Mrs.  Fiske  directed  that  her 
estate  "be  converted  into  money,  or  available  securities,  as  soon  as 
can  be  done,  having  in  view  its  best  interests  and  results."  After 
numerous  bequests  including  a  bequest  of  $250,000  to  Cornell  Univers- 
ity in  trust,  the  will  contains  the  following  residuary  clause:  "  I  give, 
devise  and  bequeath  all  the  rest,  residue  and  remainder  of  m}'  property 
(if  any  there  shall  be)  to  Cornell  University,  aforesaid,  to  be  added  to 
the  'McGraw  Library  Fund  '  aforesaid,  and  subject  to  the  trusts,  pur- 
poses, uses  and  conditions  hereinbefore  prescribed  for  said  fund." 

The  Revised  Statutes  provide  that  a  devise  of  real  estate  ma}'  be 
made  to  every  person  capable  b}-  law  of  holding  real  estate  ;  "  but  no 
devise  to  a  corporation  shall  be  valid  unless  such  corporation  be  ex- 
pressly authorized  by  its  charter  or  by  statute  to  take  by  devise."  (2 
R.  S.  57,  ss.  1,  2,  3.)  The  Revised  Statutes  also  enact,  that  the  trus- 
tees of  every  college  chartered  by  the  state  shall  have  power  "  to  take 
and  hold,  by  gift,  grant,  or  devise,  any  real  or  personal  property,  the 
yearl}'  income  or  revenue  of  which  shall  not  exceed  the  value  of 
twenty-five  thousand  dollars."  (1  R.  S.  460,  ss.  31-37.)  Cornell 
University  was  incorporated  by  chapter  585  of  the  Laws  of  1865. 
Section  5  of  the  charter  is  as  follows:  "  Sec.  5.  The  corporation  here- 
by created  may  hold  real  and  personal  property  not  exceeding  three 
millions  of  dollars  in  the  aggregate." 

The  husband,  next  of  kin,  and  heirs  at  law,  of  Mrs.  Fiske,  con- 
tended that  Cornell  University,   at  the  date  of  Mrs.  Fiskc's  death, 

1  Statcniont  compiled  from  stateinont  and  opinion  in  III  N.  Y.  C6,  and  statement 
Jn  45  Ilun,  354.     Arguments  and  portions  of  opinion  omitted.  —  Ed. 
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alread}'  owned  property  exceeding,  in  the  aggregate,  three  millions  of 
dollars. 

Tlie  amount  of  Mrs.  Fiske's  estate  at  the  time  of  her  death,  as  found 
by  the  Surrogate  (including  a  trust  fund  created  under  the  will  of 
John  ]\IcGraw,  which  the  Surrogate  held  was  part  of  the  estate  of 
John  McGraw,  but  which  Mrs,  Fiske  had  a  right  to  dispose  of  b}-  will) 
exceeded  two  millions  of  dollars.  After  deducting  the  legacies  to 
parties  other  than  Cornell  Universit},  there  was  a  balance  of  more 
than  one  million  which  would  go  to  the  University  if  the  will  were 
carried  out. 

The  Surrogate  decided  that  a  decree  should  be  made : 

1.  That  the  account  of  the  executor  be  allowed. 

2.  That  the  executor  pa}-  over  to  Cornell  Universitj'  the  sum  of 
^141,670.72,  being  the  balance  on  hand  and  ready  for  distribution. 

3.  And  adjudging  that  Cornell  University  is  the  owner  and  entitled 
to  all  the  rest,  residue  and  remainder  of  said  estate,  and  directing  said 
executor  to  pay  the  same,  when  sold,  to  Cornell  University,  in  money 
or  in  such  other  form,  or  at  such  other  time,  as  may  be  mutually  agreed 
upon  between  Cornell  Universit}'  and  the  executor. 

The  decree  of  the  Surrogate  was  reversed,  upon  appeal,  b}-  the 
General  Terra  of  the  Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment. (Reported  45  Hun,  354.)  The  case  was  then  taken,  by  ap- 
peal, to  the  Court  of  Appeals. 

E.  Countryman^  and  S.  I>.  HalUday,  for  appellants. 

Esek  Coicen,  and  George  F.  Comstock,  for  respondents. 

Peckham,  J. 

I  think  the  fifth  section  of  the  charter  gives  the  measure  of  the 
power  of  the  universit}'  to  take  as  well  as  to  hold  property.  The  lan- 
guage is  an  authority  as  well  as  a  limitation.  It  is  an  authority  to 
hold  more  than  the  Revised  Statutes  permitted,  but  it  shall  not  be  per- 
mitted to  hold  more  than  a  certain  specified  amount.  And  if  there 
were  nothing  said  on  the  sul)ject  of  propertj-  in  the  charter,  I  think  the 
Revised  Statutes  as  to  the  limitation  for  colleges  would  apply.  Read- 
ing the  language  in  the  charter,  it  is  difficult  to  imagine  a  holding  with- 
out a  previous  taking  of  property,  and  the  counsel  for  the  appellant 
admits  that  if  there  were  no  other  statute  providing  for  a  taking  of 
property,  the  language  of  the  fifth  section  of  the  charter  would  neces- 
sarily imply  a  right  to  take  in  order  to  hold. 

The  counsel  states  accurately  the  law  of  mortmain  in  England  and 
its  consequences  of  possible  forfeiture  of  the  estate  granted,  and, 
until  forfeiture,  the  vesting  of  the  title  in  the  corporation  indefeasible, 
except  by  the  re-entry  of  the  person  entitled  to  take  it  by  reason  of 
the  forfeiture.  But  the  circumstances  under  which  lands  are  held  by 
citizens  of  Xew  York,  where  their  tenure  is  so  wholly  different  from 
that  which  prevailed  in  England  when  the  early  mortmain  acts  were 
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enacted,  render  any  argument  in  regard  to  those  acts  and  their  effect 
totally  inapplicable  to  the  case  of  a  corporation  of  this  state.  Taking 
the  law  as  it  exists  in  our  statutes,  including  the  special  provision 
upon  the  subject  in  the  charter  of  the  university,  it  seems  to  me  that 
the  provision  therein,  limiting  the  holding  of  property,  is,  as  I  have 
said,  a  restriction  also  upon  the  power  to  take  in  excess  of  the  speci- 
fied amount. 

The  nature  of  the  tenure  of  real  property  at  the  time  of  the  passage 
of  the  early  mortmain  acts  in  England  bears  no  resemblance  to  the 
tenure  by  which  a  citizen  of  this  State  holds  lands.  Here  there  is  no 
vassal  and  superior,  but  the  title  is  absolute  in  the  owner,  and  subject 
only  to  the  liability  to  escheat.  (Const,  of  N.  Y.,  art.  1,  §  13.)  The 
escheat  takes  place  when  the  title  to  lands  fails  through  defect  of 
heirs.     (Const,  of  N.  Y.,  art.  1,  §  11.) 

A  devise  to  a  corporation  which  is  forbidden  to  take  (or  forbidden 
to  hold,  if  the  word,  under  the  circumstances  of  the  case,  is  construed 
to  include  a  taking  also)  does  not,  therefore,  give  a  title  subject  to  the 
ritj;ht  of  some  superior  to  claim  a  forfeiture  of  the  land ;  but  if  it  bein 
violation  of  a  statute,  I  think  the  devise  is  void  and  the  landTdescends 
to  the  heir  or  residuary  devisee. 

Whether  the  legislature,  when  using  language  providing  for  a  limi- 
tation upon  holding  property,  meant  to  permit  an  unlimited  taking,  is 
a  question  of  legislative  intent;  and  I  think  the  general  inference 
would  be,  in  the  absence  of  some  plain  and  controlling  circumstance 
to  the  contrary,  that  the  legislative  body  meant  to  limit  a  taking  as 
well  as  a  holding  beyond  the  specified  amount. 

The  counsel  for  the  appellant  does  not  claim  that  this  property  was 
its(;lf  forfeited  to  the  state,  if  the  state  should  choose  to  enforce  the 
forfeiture.  His  claim  is,  as  I  understand  it,  that  if  the  university  ex- 
ceeded its  limitation  by  holding  more  property  than  it  was  allowed 
by  law  to  hold,  a  cause  of  forfeiture  of  the  charter  was  thereby  created, 
and  that  in  enforcing  such  forfeiture,  after  the  payment  of  the  debts  of 
the  corporation  the  rest  of  the  property  would  (as  he  insists)  probably 
go  to  the  state  because  there  would  be  no  living  claimant  to  it  who 
would  have  any  right  to  acquire  it.  A  forfeiture  the  state  may  claim 
and  may  enforce  at  pleasure,  when  the  occasion  arises,  but  it  is  a  for- 
feituie  of  the  chartej-j,nd  not  a  forfdluIfi-flf-ilie-PJopcrty  held  by. the. 
cofporanon7~Tt  is  further  claimed  that  this  distinction  between  the 
right^o  take  and  the  power  to  hold  property  is  one  wliich  has  been 
admitted  and  enforced  in  the  courts  of  England,  of  this  state  and  of 
the  other  states  of  the  union  for  a  long  number  of  years  ;  and  that  there 
is  no  reason  why  effect  to  such  a  distinction  should  not  be  given  in  this 
case,  the  result  being,  as  is  stated,  that  the  corporation  has  an  un- 
limited right  to  lake  property  and  also  an  unlimited  right  to  hold  it  as 
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against  any  one  but  the  state  in  its  capacit}^  of  sovereign.  Tliere  is 
undoubted!}-  a  distinction  between  the  riglit  to  tal<e  and  tlie  power  to 
hold  propert}'  under  some  circumstances,  the  only  question  being 
whether  the  legislature  had  such  distinction  in  mind  and  meant  to  pro- 
vide for  it  in  the  case  in  hand.  It  is  said  that  an  alien  has  the  right 
to  take  property  b}-  purchase,  but  he  cannot  hold  it  as  against  the  state. 
That  is  so.  lie  takes,  however,  a  defeasible  title,  good  as  to  all  but 
the  sovereign  power,  which  must  take  it  upon  office  found  or  by 
escheat.    (  Wright  v.  Saddler,  20  N.  Y.  320.) 

In  such  case  it  is  not  exactly  an  accurate  description  of  the  alien's 
title  to  simply  say  that  he  can  take  but  cannot  hold.  That  is  a  contra- 
diction in  terms.  If  he  take,  he  must  hold,  if  for  but  a  fractional  part 
of  a  second  of  time.  The  expression  is  but  a  short  one  for  the  state- 
ment that  he  cannot  hold,  as  against  the  claim  of  the  state,  where 
properlv  made  and  enforced.  The  same  expression  is  used  in  the  case 
of  a  corporation  under  the  mortmain  laws,  that  it  can  take  but  not 
hold,  the  meaning  being  that  it  cannot  hold  as  against  the  claim  for 
forfeiture  when  made  b}-  the  next  superior  lord  of  the  grantor  of  the 
lands.  That  the  words  lose  all  their  meaning  when  wrenched  from  the 
circumstances  under  which  they  were  used,  and  applied  to  corporations 
existing  by  virtue  of  the  laws  of  this  state,  seems  to  me  a  plain 
proposition. 

[The  learned  Judge  here  commented  upon  various  cases  cited  by 
the  appellants.] 

In  the  case  of  Vidalv.  Glrard's  Executors  (2  How.  [U.  S.]  127), 
the  trusts  created  by  the  will  of  Stephen  Girard  were  held  valid,  and 
the  coui't  said  that  in  such  a  case,  if  the  corporation  were  incompetent 
to  execute  them,  the  heirs  could  not  take  advantage  of  such  fact,  as 
that  could  only  be  done  by  the  state  by  quo  warranto  or  other  judi- 
cial proceeding.  This  is  upon  the  ground  that  the  trust  was  a  valid 
trust,  and  if  so,  and  the  corporation,  as  such,  had  no  power  to  execute 
It,  the  trust  did  not,  for  that  reason,  fail,  but  upon  the  failure  of  the 
corporation  for  lack  of  power,  to  execute  it,  a  court  of  equity  would 
appoint  a  new  trustee.  Of  course,  the  heirs  had  no  interest  in  the 
question  when  once  the  trust  was  declared  valid,  whether  the  corpora- 
tion was  exceeding  its  power  in  taking  upon  itself  the  execution  of  the 
trust  or  not.  They  had  no  title  to  or  any  further  interest  in  the  prop- 
erty. The}^  stood,  therefore,  in  respect  to  the  corporation,  as  an}' 
other  strangers.  The  case  does  not  aid  the  appellant  upon  the  matter 
under  review. 

The  cases  of  the  Elevated  Railroad  (70  N.  Y.,  327,  338)  and  Moore 
V.  BrooJdpi,  etc.,  Railroad  (108  id.  98, 104)  are  cited  to  show  that  none 
but  the  sovereign  can  take  advantage  of  a  forfeiture  of  the  charter, 
and  that  must  be  in  a  direct  proceeding  against  the  corporation.  The 
principle  is  undenied.  But  in  a  case  like  this  it  is  no  forfeiture  that 
is  being  insisted  upon.     It  is  simply  a  question  of  title  to  the  pro- 
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perty,  and,  provided  it  has  not  been  legally  devised  or  bequeathed,  it 
necessarily  vests  in  the  heir  or  next  of  kin. 

But  it  is  said  that  where  property  is  given  to  a  corporation  which 
has  power  to  take  or  hold  under  some  circumstances,  the  title  vests  in 
the  corporation,  for  otherwise  the  state  would  never  obtain  the  right  to 
forfeit  even  the  charter  for  a  violation  thereof.  The  argument  is,  the 
corporation  would  answer  a  claim  to  forfeit  the  charter  by  the  fact  that 
the  charter  precluded  it  from  taking  such  property,  and,  therefore,  as 
it  could  not,  it  had  not  done  so.  I  do  not  see  the  force  of  the  argu- 
ment. The  charter  may  preclude  the  rightful  taking  of  the  property 
by  the  corporation,  and  may  prevent  the  legal  title  from  vesting  in  it, 
but  that  has  nothing  to  do  with  the  fact  that,  nevertheless,  the  corpo- 
ration has,  as  a  physical  act,  taken  the  property-  and  ma}-  be  insisting 
upon  its  right  to  keep  it  as  matter  of  law.  In  such  case  can  there  be 
any  doubt  that  the  corporation  has  taken  and  is  holding  the  property' 
as  its  own  and  in  defiance  of  the  charter,  and  that  it  may  be  punished 
b}'  having  its  charter  forfeited,  although  the  rightful  owner  of  the 
property  may  thereafter  obtain  his  own  ?  The  fact  that  he  does  obtain 
it  is  no  answer  to  the  other  fact  that  the  corporation  had  taken  it,  nor 
is  it  any  legal  answer  to  the  claim  of  forfeiture  of  tlie  charter,  on  the 
part  of  the  state,  that  it  was  unsuccessful  in  continuing  to  hold  the 
propert}'  against  the  charter  provisions. 

Although  we  never  adopted  or  enacted  the  English  statutes  of  mort- 
main, yet  in  this,  as  in  other  states,  we  have  a  decided  mortmain 
policy.  It  is  found  in  our  statute  in  relation  to  wills,  prohibiting 
a  devise  to  a  corporation  unless  specially  permitted  by  its  charter  or 
by  some  statute  to  take  property  by  devise. 

The  counsel  claims,  however,  that  a  devise  to  a  corporation  vests 
the  title  in  it,  so  far  as  the  question  of  capacity-  is  concerned,  whenever 
it  would  in  the  case  of  a  sale  for  a  valuable  consideration.  Hence  he 
says  that  the  cases  of  sales  above  cited  are  decisive  of  this,  if  they  be 
admitted  as  well  decided.  In  the  case  of  an  executed  sale,  however, 
the  question  of  ultra  vires,  as  set  forth  in  the  modern  cases,  comes  in 
play,  and  the  question  of  a  want  of  title  in  the  corporation  in  such  case 
would  not  be  permitted  to  be  raised  by  the  grantor  or  his  heirs,  be- 
cause it  would  be  against  justice  and  would  accomplish  a  legal  wrong. 
{Whitneji  Arms  Co.  v.  Barlow,  63  N.  Y.  G2.) 

The  question  of  an  executed  gift  without  consideration  by  a  donor, 
by  an  absolute  delivery  to  a  corporation  without  power  to  take,  is  also 
instanced,  and  the  question  is  asked  whether  the  title  vests  in  such 
a  case  in  tlie  corporation  so  that  the  donor  or  his  heirs  could  not  re- 
ovor  it  back,  and  if  it  do,  the  counsel  asks  where  is  the  difference  in 
the  two  cases.  It  is  time  enough  to  decide  such  a  case  when  it  arises. 
But  it  seems  to  me  there  is  a  decided  difference.  In  the  one  case  the 
gift  is  made  inter  vivos  by  the  absolute  owner,  .ind  it  is  made  effectual  as 
to  him  I)}-  a  delivery.     In  such  case  it  would  seem  that  he  stands  in  no 
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position  to  ask  the  aid  of  the  court  to  get  him  out  of  a  situation  into 
which  he  voluntarily  entered  with  his  eyes  open,  and  the  court  might 
■well  say  to  him  that  he  stood  in  no  position  to  attack  the  right  of  his 
donee  to  property  which  he  freely  and  absolutely  gave  it.  As  to  his 
heirs  it  could  be  said  that  their  ancestor  had  made  a  disposition  of 
[jropert}'  which  was  absolutely  his  own  in  his  life-time,  and  in  such  a 
way  that  he  could  not  question  its  validity',  and  that  as  he  could  not, 
the}'  succeeding  only  to  his  rights,  were  alike  disabled. 

In  the  case  of  a  devise,  however,  the  case  is  essentiall}-  different. 
The  will  does  not  take  effect  until  the  testator's  death,  and  then,  if  his 
property  is  not  legally  devised  or  bequeathed,  no  title  vests  for  a  single 
moment  in  the  devisee  or  legatee,  but  it  vests  instantl}'  in  tlie  heir  or 
next  of  kin  ;  and  the  corporation  claiming  under  the  will  asks  the  aid 
of  the  law  to  give  the  property  to  it,  and  in  so  doing  it  must  show  the 
authorit}'  it  has  to  take.  And  if  there  were  onh'  a  prohibition  in  words 
against  hokUnrj  the  property',  would  the  law  not  be  doing  a  vain  thing 
in  handing  it  over  to  a  corporation  which  by  the  very  fact  of  holding 
would  render  itself  liable  to  have  its  charter  forfeited  on  that  account? 
AVould  not  the  prohibition  against  holding  be  properly  and  necessarily 
construed  as  a  prohibition  against  taking  also? 

Is  not  this  an  argument  against  the  right  of  the  corporation  to  take, 
if  b}-  holding  it  is  thus  rendered  liable  to  such  a  penalty?  And  is  it 
not  an  argument  in  favor  of  the  construction  of  the  language  in  the 
charter  that  the  limitation  upon  the  power  to  hold  property  is,  under 
all  the  circumstances,  a  limitation  upon  the  power  to  take  any  more 
than  it  can  legally  and  properly  hold  ? 

[After  referring  to  the  fact  that  the  legislature,  subsequently  to  the 
death  of  Mrs.  Fiske,  passed  an  act  which  took  away  any  limitation  on 
the  power  of  the  university  to  hold  property.] 

However  perfect  may  be  the  waiver  in  the  act  alluded  to,  of  the 
right  of  the  state  to  forfeit  the  charter  of  this  universit}'  on  account  of 
any  alleged  violation  thereof,  such  act  can,  of  course,  have  no  possible 
effect  upon  rights  of  property  which  vested  at  the  death  of  Mrs.  Fiske 
and  before  the  passage  of  the  act  in  question.  (  White  v.  Hoicard,  46 
N.  Y.  144.) 

This  will  devises  no  real  estatfe  to  Cornell  University.  .  .  .  [The 
will]  directs  that  the  estate  of  the  testatrix  shall  be  converted  into 
money  or  available  securities  by  her  executor  as  soon  as  it  can  be 
done,  having  in  view  the  best  interests  of  the  estate.  This  direction 
to  convert  operated  as  an  equitable  conversion  of  the  estate  of  the 
testatrix  into  money  or  available  securities,  and  hence  no  real  estate 
in  other  states  has  been  devised  by  her  to  the  university.  .  .  . 

Upon  a  review  of  the  whole  question  as  to  the  proper  construction 
of  the  legislation,  general  and  special,  affecting  this  university,  I  am 
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of  the  opinion  that  it  had  no  power  to  take  or  hold  any  more  real  and 
personal  property  than  $3,000,000,  in  the  aggregate. 

Second.  Coming  to  the  conclusion  I  have,  on  the  first  branch  of  the 
case,  it  becomes  necessary  to  examine  the  second  and  only  remaining 
question,  viz. :  Does  this  property,  if  taken  and  held  by  the  university, 
exceed  the  amount  which  by  law  it  can  hold  ? 

[The  court  held,  that  the  property  of  the  university,  at  the  time  of 
the  decease  of  Mrs.  Fiske,  amounted  to  more  than  "  its  permitted 
aggregate  "  ;  and  that,  under  such  circumstances,  the  university  could 
not  take  the  various  legacies  bequeathed  to  it  by  her  will.] 

Judgment  of  General  Term  affirmed. 

All  concur,  except  Finch,  J.,  taking  no  part. 


CASE  V.   KELLY. 

1890.     133  U.  S.  21.1 

Appeal  from  the  U.  S.  Circuit  Court  for  the  Eastern  District  of 
Wisconsin. 

The  plaintiff,  Case,  receiver  of  the  Green  Bay  &  Minnesota  R.  R. 
Co.,  was  ordered  by  the  Court  (in  a  suit  to  foreclose  a  mortgage  given 
b}-  the  R.  R.  Co.)  to  take  possession  of  all  the  corporate  property,  and 
was  authorized  to  bring  suits  in  the  name  of  the  compan}-.  Case,  as 
receiver,  brought  the  present  bill  in  equit}',  stating  that  he  sues  in 
behalf  of  the  compan}-  and  as  receiver. 

The  allegations  of  the  bill  are,  that  the  defendants  Kelly,  Ketchnra 
and  Hiles,  who  were  officers  of  the  railroad  company  during  its  period 
of  construction,  had  procured  numerous  donations  of  land  from  citizens 
who  were  interested  in  the  construction  of  the  road,  along  its  line, 
intended  to  be  for  the  use  and  benefit  of  the  railroad  company,  and  to 
assist  it  in  such  construction.  The  fundamental  allegation  of  the  bill 
is,  that  these  defendants,  representing  to  the  persons  who  made  the 
donations  that  the}'  were  officers  of  the  road,  and  soliciting  these 
grants  for  the  benefit  of  the  road,  took  the  conveyances  to  themselves 
individually  ;  that  they  did  this  in  a  fraudulent  manner,  by  making  the 
grantors  in  the  conveyances  believe  tliat  they,  as  the  oflleers  of  the 
company,  could  receive  the  conveyances  for  the  benefit  of  the  road  ; 
and  that  cither  the  grantors  did  not  really  know  to  whom  the  conve}-- 
ances  were  made,  or  were  induced  to  believe  that  when  made  the 
grantees  held  the  lands  as  a  trust  for  the  benefit  of  the  ro.ad.  These 
defendants  not  recognizing  this  trust,  and  the  conveyances  on  their 
faces  l)eing  merely  conveyances  to  the  individuals,  either  separately  or 
collectively,  to  wit:  to  Ketchum,  Kelly  and  Ililes,  who  now  refuse  to 
1  Statement  abridged.     Arguments  and  part  of  opinion  omitted.  —  Ed. 
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convey  to  the  companj'  or  to  admit  its  right  to  the  lands,  this  suit  is 
brought  to  have  a  declaration  of  the  trust  made  by  the  court  and  a 
decree  ordering  conveyances  b}'  the  defendants  of  the  land  to  the 
corporation. 

It  is  further  alleged  that  the  mortgage  in  process  of  foreclosure  in 
the  court  under  wliich  Case  is  acting  as  receiver  covered  all  the  lands 
of  the  cor[)oration,  and  would  cover  these  lands  if  the  title  of  the 
corporation  in  them  was  established. 

Answers  were  filed,  and  evidence  taken.  Upon  the  hearing,  the 
Circuit  Court  was  of  opinion  that  the  aforesaid  conveyances  were  made 
by  the  grantors  and  received  b}-  the  defendants  as  contributions  to  the 
railroad  compaiij-  to  aid  in  the  construction  of  the  road.  The  Court 
was  also  of  opinion  that  the  company  could  onl}-  receive  and  hold  lands 
for  the  necessary  purposes  of  the  road.  The  decision  was,  that  plaintiff 
was  entitled  to  recover  the  title  and  possession  of  all  such  lands  as  are 
required  by  the  company-  for  necessar}'  railroad  purposes  (such  as  right 
of  way,  depots,  &c.)  ;  and  that  the  l)ill,  as  to  all  other  portions  of  th< 
land  described  therein,  should  be  dismissed. 

Walter  C.  Lamed  and  Herbert  31.  Turner^  for  appellant. 

George  H.  Noyes^  for  Hiles,  appellee. 

Miller,  J.  [After  holding  that  the  company  had  no  authority  to 
receive  an  indefinite  quantity  of  lands,  whether  by  purchase  or  gift,  to 
be  converted  into  money  or  held  for  an}'  other  purposes  than  those 
mentioned  in  the  act  of  incorporation] 

It  is  next  objected  to  the  principle  adopted  by  the  court  that  the 
limitation  upon  the  power  of  the  corporation  to  receive  land  is  one 
which  concerns  the  State  alone,  and  the  title  to  such  lands  in  a  cor- 
poration can  onl}'  be  defeated  b}-  a  proceeding  in  the  nature  of  a  quo 
loarranto  on  behalf  of  the  State.  The  case  of  National  Bank  v. 
Matthe^cs,  98  U.  S.  621,  is  strenuously  relied  on  to  support  this  view. 
We  need  not  stoj)  licrc  to  inquire  whether  this  company  can  hold  title 
tolands,  whicTr;t  is  iiii|iliiiUy  forbidden  to  do  b^'  its  charter,  because 
the  case  before  us  is  imt  one  in  which  the  title  to  the  lands  in  question 
has  ever  beenvestiMl  in  the  railroad  company,  or  attempted  to  Ue  so 
vested.  The  raiJioad  company  is  plaintiff  in  this  actiojii,  and  is  seeking 
to  obtain  the  title  to  sucli  lands.  It  has  no  authority'  by  the  statute  to 
receive  such  title  and  to  own  such  lands,  and  the  question  here  is,  not 
whether  the  courts  would  deprive  it  of  such  lands  if  tliey  had  been  con- 
veyed to  it,  but  whether  tliey  will  aid  it  to  violate  the  law  and  obtain  a 
title  which  it  has  no  power  to  hold.  We  think  the  questions  are  verj' 
different  ones,  and  that  while  a  court  might  hesitate  to  declare  the  title 
to  lands  received  already,  and  in  the  possession  and  ownership  of  the 
L'om|)any,  void  on  the  principle  that  they  liad  no  authority  to  take  such 
lands,  it  is  ver^'  clear  that  it  will  not  make  itself  the  active  agent  in 
behalf  of  the  company  in  violating  the  law  and  enabling  the  company 
to  do  that  which  the  law  forbids. 
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We  are  urged  to  consider  that  if  this  decree  is  affirmed  dismissing 
the  bill  of  the  railroad  company,  the  defendants  will  be  left  in  the 
possession  of  property  fraudulently  acquired,  of  considerable  value,  for 
which  they  gave  no  consideration.  The  answer  to  this  is,  that  such 
question  cannot  be  raised  by  the  plaintiff  in  this  case,  because,  having 
no  right  to  take  the  property,  it  is  not  injured  by  a  decree  of  the  court 
which  fails  to  grant  such  right.  The  other  questions  must  be  between 
the  defendants  in  this  case  and  those  from  whom  they  took  deeds  of 
conveyance,  or  such  other  parties,  public  or  private,  as  may  show  that 
they  have  an  interest  in  the  controversy. 

The  decree  of  the  Circuit  Court  is  Affirmed. 

Mr.  Chief  Justice  Fuller  did  not  hear  this  case  and  took  no  part 
in  its  decision. 
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1907.     19-t  Massachusetts,  280. 

KxowLTOx,  C.  J.  This  is  a  petition  brought  by  the  heirs  of  Stephen 
Salisbur}^,  late  of  Worcester,  deceased,  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto  against  the  respondent,  under  the 
R.  L.  c.  192,  §§  6-1.3,  The  Worcester  Art  Museum  is  a  corporation, 
established  under  the  provisions  of  the  Pub.  Sts.  c.  115  (R.  L.  c.  125), 
"  for  the  purpose,"  as  set  forth  in  its  certificate  of  incorporation,  "  of 
founding  an  institution  for  the  promotion  of  art  and  art  education  in 
said  Worcester;  erecting  and  maintaining  buildings  for  the  preserva- 
tion and  exhibition  of  works  and  objects  of  art ;  making  and  exhibiting 
collections  of  such  works,  and  providing  instruction  in  the  industrial, 
liberal,  and  fine  arts ;  for  holding  real  and  personal  estate  in  the  fur- 
therance of  this  purpose  ;  and  for  the  holding  and  administering  funds 
acquired  by  the  corporation  for  these  and  kindred  objects  in  accord- 
ance with  the  will  of  the  donors.  All  of  said  property  and  funds  of 
the  corporation,  however,  are  to  be  held  solely  in  trust  for  the  benefit 
of  all  the  people  of  the  city  of  Worcester."  By  the  will  of  Mr.  Salis- 
bury this  corporation  is  made  his  residuary  legatee,  and  if  the  inten- 
tion of  the  testator  is  carried  out,  it  will  receive,  under  the  will,  real 
and  personal  estate  amounting  in  value  to  between  $2,000,000  and 
$.3,500,000.  By  the  R  L.  c.  125,  §  8,  such  corporations  are  authorized 
to  "  hold  real  and  y)ersonal  estate  to  an  amount  not  exceeding  one 
million  five  hundred  thousand  dollars."  F>y  the  St.  1906,  c.  812,  en- 
acted after  the  probate  of  the  will,  the  right  of  this  respondent  to 
hold  real  and  personal  estate  was  enlarged  to  an  amount  not  exceed- 
ing .$5,000,000.  The  petitioners  contend  that,  by  reason  of  the  limi- 
tation ill  the  statute,  the  gift  was  void;  that,  as  heirs  at  law  of  the 
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testator,  their  rights  in  this  part  of  his  estate  became  vested  on  the 
probate  of  the  will ;  that  the  St.  1906  is  prospective  in  its  operation, 
and  does  not  affect  the  right  of  the  respondent  to  hold  property  under 
this  will,  and  that,  if  it  were  construed  as  applying  to  property  devised 
by  this  will,  it  would  be  unconstitutional  and  void. 

The  statute  under  which  the  petition  is  brought  has  been  considered 
in  Goddard  v.  Smithett,  3  Gray,  116,  in  Hartnett  v.  Flumhers'  Supply 
Association,  169  Mass.  229,  and  in  other  cases.  We  will  assume  in 
favor  of  the  petitioners,  without  deciding,  that  if  they  were  right  in 
their  view  of  the  questions  of  substantive  law  involved,  it  would  be 
available  to  give  them  the  remedy  which  they  seek.  "We  come  directly 
to  the  effect  of  the  residuary  clause  in  the  will. 

The  attack  upon  its  validity  may  be  considered  from  two  points  of 
view:  iirst,  in  reference  to  the  rights  of  testators,  as  against  their 
heirs,  to  dispose  of  their  property  for  charitable  or  other  purposes ; 
secondly,  in  reference  to  the  provisions  of  the  law  giving  this  kind  of 
corporations  a  right  to  hold  property  to  an  amount  not  exceeding  a 
certain  sum. 

From  the  first  point  of  view  this  gift  is  perfect  and  complete.  Ex- 
cept for  the  protection  of  the  statutory  rights  of  a  husband  or  wife, 
the  power  of  a  testator  in  this  Commonwealth  to  dispose  of  his  estate 
by  a  will  is  unlimited.  There  is  nothing  in  our  law  to  restrain  one 
from  giving  free  course  to  his  charitable  inclinations,  up  to  the  last 
moment  of  his  possession  of  a  sound,  disposing  mind.  ^Making  chari- 
table gifts  in  this  Commonwealth  is  not  against  public  policy,  and  we 
have  no  legislation,  such  as  has  long  existed  in  England  and  in  Xew 
York  and  some  of  the  other  American  states,  putting  obstacles  in  the 
way  of  such  testamentary  acts.  The  only  ground  of  objection  to  this 
part  of  the  will  isrnot  from  the  point  of  view  of  the  testator  or  of  his 
heirs,  but  on  account  of  the  provision  of  the  statute  regulating  the 
rights  of  corporations  as  to  the  holding  of  property.  We  must,  there- 
fore, determine  the  meaning  and  effect  of  this  statute  on  which  the 
petitioners  rely. 

They  contend  that  it  is  by  implication  an  absolute  prohibition 
against  the  holding,  at  any  time,  in  any  form,  for  any  purpose,  of  a 
greater  amount  of  property  than  that  stated,  and  that  any  attempt  of 
a  corporation  to  hold  more,  or  of  any  person  to  put  more  into  the 
ownership  of  a  corporation,  is  illegal  and  absolutely  void.  The  re- 
spondent contends  that  this  implied  limitation  of  the  right  to  hold 
is  made  on  grounds  of  public  policy ;  that  it  is  a  provision  only  in 
favor  of  the  State,  which  the  State  may  enforce  or  not,  as  it  chooses; 
that  grants  or  devises  in  excess  of  the  amounts  stated  are  not  void, 
but  only  voidable ;  that  third  persons  cannot  question  the  validity  of 
such  grants  or  devises,  but  that  they  are  legal  so  long  as  the  State 
leaves  them  undisturbed,  and  that  the  State  may  at  any  time,  by  a 
legislative  act  or  in  some  other  proper  way,  completely  waive  its 
right  of  enforcement. 
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In  interpreting  the  act  the  history  of  earlier  kindred  provisions 
may  be  helpful.  At  common  law,  corporations  were  authorized  to 
acquire  and  hold  both  real  and  personal  property  without  limit.  In 
re  McGraio^s  estate,  111  N.  Y.  66,  84.  **The  creation  of  a  corporation 
gives  to  it,  amongst  other  powers,  as  incident  to  its  existence,  and 
without  any  express  grant  of  such  powers,  that  of  buying  and  sell- 
ing." Bank  v.  Poitlaux,  3  Rand.  136.  "  A  corporation  has,  from  its 
nature,  a  right  to  purchase  lands,  though  the  charter  contains  no 
license  to  that  purpose."  Leazure  v.  Hillegas,  7  S.  &  R.  313.  See 
also  Page  v.  Helneberg,  40  Vt.  81 ;  Mallett  v.  Simpson,  94  N.  C.  37,  41. 

Under  the  feudal  system,  when  land  was  given  to  a  corporation, 
the  chief  lords  of  whom  the  land  was  held,  and  the  king  as  ultimate 
chief  lord,  lost  their  chances  of  escheat,  and  various  other  rights  and 
incidents  of  military  tenure.  During  the  Middle  Ages,  the  accumula- 
tion of  land  in  the  ecclesiastical  corporations  was  so  great  as  to  be 
thought  a  national  grievance.  Hence  the  English  mortmain  acts, 
which  go  back  for  their  origin  to  Magna  Charta,  St.  9  Hen.  Ill,  c.  36, 
and  which  have  continued  with  various  modifications  to  this  day. 
See  7  Edw.  I,  c,  2;  15  Rich.  II,  c.  5;  Shelford  on  Mortmain,  2,  6,  8, 
16,  25, 34, 39,  809,  812 ;  Tyssen  on  Charitable  Bequests,  2, 383.  Under 
these  acts  the  alienations  were  not  void,  so  as  to  let  in  the  grantors 
and  their  heirs  ;  but  they  merely  operated  as  a  forfeiture,  which  gave 
a  right  to  the  mesne  lord  and  the  king  to  enter  after  due  inquest. 
This  right  to  enter  was  often  waived  by  a  license  in  mortmain.  See 
citations  above,  and  Tyssen  on  Charitable  Bequests,  383 ;  St.  7  &  8 
Will.  Ill,  C-  37.  In  form  these  licenses  commonly  authorized  a  hold- 
ing of  property  *'  not  exceeding  "  a  certain  value.  In  later  years  this 
authority  sometimes  has  been  inserted  in  the  charter,  and  this  limited 
power  of  purchase  has,  it  is  said,  been  exceeded  by  filmost  all  corpora- 
tions. Shelford  on  Mortmain,  55.  See  also  pages  10,  44,  49,  56, 891 ; 
Tyssen  on  Charitable  Bequests,  393,  394,  396. 

Another  act,  St.  9  Geo.  II,  c.  36,  which  is  usually  called  "  The  Mort- 
main Act,"  but  is  called  by  Tyssen  the  "  Georgian  Mortmain  Act,"  is 
of  a  very  different  nature.  One  of  its  purposes,  as  declared  in  the 
preamble,  is  to  avoid  "improvident  alienations  or  dispositions  made 
by  languishing  or  dying  persons,  or  by  other  persons,  to  uses  called 
charitable  uses,  to  take  place  after  their  deaths,  to  the  disherison  of 
their  lawful  heirs."  Considered  in  reference  to  its  purposes,  it  is  not 
properly  called  a  mortmain  act.  It  applies  only  to  gifts  for  charitable 
uses ;  and  under  it  all  such  gifts,  unless  made  as  the  statute  allows, 
are  absolutely  void. 

We  never  have  had  any  real  mortmain  acts  in  Massachusetts.  The 
nearest  approach  to  one  was  the  Prov.  St.  1754-55,  c.  12;  3  Prov. 
Laws  (State  ed.),  778.  This  made  deacons  a  corporation  to  take  gifts 
for  charitable  purposes,  limited  the  grants  to  such  as  would  produce  an 
income  not  exccf^ding  three  hundred  pounds  a  year,  and  provided  that 
they  sliould  be  made  by  deed,  three  months  before  death,  and  that  all 
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bequests,  devises,  or  later  grants  should  be  void.  This  statute  related 
only  to  gifts  to  deacons,  and  was  repealed  by  St.  1785,  c.  51  (February 
20,  1786),  which  reeuacted  a  part  of  the  law,  but  omitted  the  provi- 
sion that  gifts  not  authorized  by  the  act  should  be  void.  Bartht  v. 
King,  12  Mass.  537,  545.     See  R.  L.  c.  37,  §  1. 

The  significance  of  this  reference  to  English  law  and  to  our  legisla- 
tion is,  first,  that,  except  for  this  short  period,  we  have  never  had  in 
Massachusetts  any  legislation  prohibiting  charitable  gifts  to  trustees 
or  corporations,  or  providing  that  any  kind  of  conveyances,  devises, 
or  bequests  to  corporations  shall  be  void.  On  the  other  hand,  the 
policy  of  the  Commonwealth,  as  expressed  both  by  legislation  and  the 
decisions  of  its  courts,  has  been  exceedingly  liberal  to  testators  and 
public  charities.  Sanderson  v.  White,  18  Pick.  328,  333,  334  ;  Ameri- 
can Academy  v.  Harvard  College,  12  Gray,  582,  595,  596 ;  Saltonstall  v. 
Sanders,  11  Allen,  446 ;  Jackson  v.  Fhillips,  14  Allen,  539,  550.  Sec-_ 
ondly,  the  implied  limitations  upon  the  power  of  corporations  to  hold 
property,  which  appear  in  numerous  enactments,  have  been  made,  not 
in  the  interest  of  grantors  or  devisors  or  their  heirs,  but  in  the  inter- 
est of  the  State,  on  considerations  of  public  policy.  The  general  form 
of  these  limitations,  which  appears  in  the  statute  before  us,  and  with 
slight  variations  in  special  charters  (a  list  of  which,  two  hundred 
and  seventy-four  in  number,  granted  in  this  State  before  1850,  has 
been  furnished  us  through  the  industry  of  counsel)  corresponds  with 
the  form  of  licenses  granted  by  the  Crown  in  England  under  the  old 
mortmain  acts,  and  sometimes  embodied  in  charters  granted  by  Parlia- 
ment. Under  these  English  acts,  grants  or  devises  to  a  corporation 
to  hold  property  without  a  license,  or  in  excess  of  the  amount  licensed, 
were  not  void,  but  only  voidable  by  the  mesne  lord  or  the  king,  upon 
entry,  after  inquest  according  to  law.  In  view  of  the  close  relations 
between  Massachusetts  and  the  mother  country  in  early  times,  this 
justifies  an  argument,  of  considerable  strength,  that  the  implied  limi- 
tations in  our  statutes  were  intended  to  have  no  greater  force  than  the 
old  mortmain  acts  of  England,  as  distinguished  from  the  Georgian 
mortmain  act. 

We  start  with  the  inherent  right,  already  referred  to,  of  every  cor- 
poration to  take  and  hold  property  at  common  law,  by  virtue  of  the 
act  of  its  creation.  This  right  is  recognized  in  our  statutes  by  implica- 
tion, without  express  mention.  R.  L.  c.  109,  §§  4-6.  What  force  is 
to  be  given  to  the  words,  "  may  hold  real  and  personal  estate  to  an 
amount  not  exceeding  one  million  five  hundred  thousand  dollars  "  ? 
The  respondent  contends  that  their  meaning  is  as  if  Avords  were  added 
as  follows  :  "and  beyond  that  amount  it  shall  have  no  right  as  against 
the  Commonwealth;  and  the  Commonwealth  may  take  proper  mea- 
sures, through  action  of  the  Attorney-General  or  otherwise,  to  prevent 
or  terminate  such  larger  holding."  According  to  the  argument,  a 
taking  and  holding  by  a  corporation,  above  the  prescribed  amount,  is 
under  its  inherent  right.     As  between  it  and  the  State  as  the  guardian 
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of  the  public  interest,  a  provision  as  to  amount  is  made,  which  does 
not  affect  its  right  as  to  third  persons.  As  to  the  general  legality 
of  the  holding,  except  when  the  State  chooses  to  enforce  the  law 
for  its  own  benefit,  the  condition  is  similar  to  that  resulting  from  a 
statutory  provision  which  is  merely  directory.  It  is  not  very  unlike 
the  old  law  as  to  conveyances  to  aliens.  Such  conveyances,  whether 
by  grant  or  devise,  were  good  against  every  one  but  the  State,  and 
could  be  set  aside  only  after  office  found.  Fox  v.  Southack,  12  Mass. 
143 ;  Waugh  v.  Riley,  8  Met.  290 ;  Judd  v.  Laiarence,  1  Cush.  531 ; 
Kershaw  v.  Kelse//,  100  Mass.  561. 

That  this  is  the  effect  of  such  limitations  in  statutes  of  this  kind 
where  the  title  of  the  corporation  is  under  a  grant,  as  distinguished 
from  a  devise,  seems  to  be  the  universal  rule.  Vidal  v.  Glrard, 
2  How.  127,  191;  Runyan  v.  Coster,  14  Pet.  122;  National  Bank  v. 
Matthews,  98  U.  S.  621;  Cowell  v.  Springs  Co.,  100  U.  S.  55,  60; 
Jones  V.  Guaranty  &  Indemnity  Co.,  101  U.  S.  622;  National  Bank  v. 
Whitne]/,  103  U.  S.  99;  Fritts  v.  Falmer,  132  U.  S.  282;  Leazure  v. 
Hillegas,  7  S.  &  R.  313 ;  Chambers  v.  St.  Louis,  29  Mo.  543 ;  Bank  v. 
Foitiaux,  3  Rand.  (Va.)  136 ;  Fayette  Land  Co.  v.  Louisville  &  Nash- 
ville Railroad,  93  Va.  274 ;  Mallett  v.  Simpson,  94  N.  C.  37 ;  Gilbert  v. 
Hole,  2  So.  Dak.  164 ;  Barrow  v.  Nashville  <&  Charlotte  Turnpike  Co., 
9  Humph.  304 ;  Hough  v.  Cook  County  Land  Co.,  73  111.  23  ;  Alexan- 
der V.  Tolleston  Club,  110  111.  65 ;  Barnes  v.  Suddard,  111  111.  237 ; 
Hamsher  v.  Hamsher,  132  111.  273 ;  Baker  v.  Neff,  73  Ind.  68,  70. 
This  is  a  fair  deduction  from  the  decisions  in  this  Commonwealth. 
Heard  v.  Talbot,  7  Gray,  113 ;  Commonwealth  v.  Wilder,  127  Mass.  1, 
6 ;  Davis  v.  Old  Colony  Railroad,  131  Mass.  258,  273 ;  West  Spring- 
field V.  West  Springfield  Aqueduct  Co.,  167  Mass.  128 ;  Slater  Woollen 
Co.  V.  Lamb,  143  Mass.  420 ;  Prescott  National  Bank  v.  Butler,  157 
Mass.  548 ;  Nantasket  Beach  Steamboat  Co.  v.  Shea,  182  Mass.  147 ; 
National  Femberton  Bank  v.  Forter,  125  Mass.  333;  Atlas  National 
Bank  v.  Savery,  127  Mass.  75;  Bowditch  v.  New  England  Ins.  Co., 
141  Mass.  292 ;   Chaffee  v.  Middlesex  Railroad,  146  Mass.  224. 

The  counsel  for  one  of  the  petitioners  says  in  his  brief,  "It  is  fully 
conceded  at  the  outset  that  where  a  corporation  takes  and  holds  pro- 
perty by  conveyance,  or  by  executed  gift  inter  vivos,  contrary  to  its 
charter  rights,  no  one  but  the  State  can  complain.  This  is  settled  by 
a  practically  unbroken  line  of  decisions  in  uU  the  states,"  etc. 

(^  But  if  the  statute  were  a  prohibition  that  renders  the  holding  utterly 
void,  and  the  taking  also  void,  as  is  argued  in  the  opinion  in  In  re 
McGraw's  estate,  111  N.  Y.  66,  anybody  interested  could  take  advan- 
tage of  the  violation  of  law,  unless  he  was  precluded  by  estoppel. 
Most  of  the  cases  which  we  have  cited  do  not  put  their  decision  on 
the  ground  of  estoppel.  Often  the  question  might  arise  when  there 
■was  no  estoppel.  The  ground  on  which  most  of  the  cases  go  is  that 
the  implication  is  not  an  absolute  prohibition,  but  only  a  condition 
affecting  the  rights  of  the  corporation  as  between  it  and  the  State.     If 
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the  holding  were  an  illegality  which  was  utterly  void,  the  condition 
would  be  the  same  whether  the  taking  was  by  grant  or  devise,  and  a 
variety  of  unfortunate  consequences  might  follow.  The  property 
might  greatly  increase  in  value  after  its  acquisition,  as  was  the  case 
in  Evayigelical  Bajytist  Society  v.  Boston,  192  Mass.  412.  In  that  case, 
although  the  property  of  the  corporation  largely  exceeded  in  value  the 
amount  authorized  by  the  statute,  there  was  no  intimation  that  the 
holding  was  illegal,  so  long  as  the  State  did  not  interfere.  See  also 
Humbert  v.  Trinity  Church,  24  Wend.  587,  605.  As  to  all  interests 
of  private  persons,  in  the  absence  of  interference  by  the  State,  the 
cases  generally  treat  titles  to  property  held  by  corporations  in  excess 
of  the  specially  authorized  amounts  as  good.  They  allow  the  corpora- 
tions to  give  good  titles  to  purchasers  of  such  property. 

Some  iudges.  in  hnlHing  that-,  snnh  titles  cannot  be  taken  under 
wills,  endeavor  to  found  a  distinction  upon  the  executed  character  of 
a,  title  bv  grant,  and  suggest  that  a  devise  or  bequest  is  executory. 
It  seems  to  us  that  there  is  no  good  reason  for  the  distinction.  When 
a  will  is  proved  and  allowed,  it  takes  effect  immediately  to  pass  all 
property  affected  by  it.  The  provision  in  the  law  against  large  hold- 
ings by  corporations  has  no  relation  to  the  probate  of  the  will.  The 
act  of  the  testator  in  executing  the  will  is  confirmed  and  given  effect 
as  a  complete  and  executed  disposition  of  the  property,  by  the  allow- 
ance of  the  will.  In  this  respect  a  recorded  will  does  not  materially 
differ  from  a  delivered  deed.  The  heirs  at  law  are  bound  by  one  as 
well  as  by  the  other. 

The  decisions  upon  the  precise  point  at  issue  are  conflicting.  In 
Jones  V.  Habersham,  107  U.  S.  174,  a  case  similar  to  that  now  before 
us,  it  was  held  by  the  court,  in  an  opinion  by  Mr  Justice  Gray,  that 
"  restrictions  imposed  by  the  charter  of  a  corporation  upon  the  amount 
of  property  that  it  may  hold,  cannot  be  taken  advantage  of  collaterally 
by  private  persons."  In  the  same  case  in  the  Circuit  Court  the  ques- 
tion had  been  considered  previously,  and  the  same  result  was  reached, 
in  an  opinion  by  Mr.  Justice  Bradley  of  the  Supreme  Court  of  the 
United  States,  which  is  found  in  3  Woods,  443,  475.  The  same  rule 
is  established  in  INIaryland.  Hanson  v.  Little  Sisters  of  the  Poor,  79 
Md.  4.34;  In  re  Stickney's  tvill,  85  Md.  79,  104.  DeCamp  v.  Dobbins, 
2  Stew.  (N.  J.)  36,  40,  was  decided  by  the  Chancellor  on  this  ground. 
The  decree  was  affirmed  on  another  ground  in  the  Court  of  Errors 
and  Appeals,  4  Stew.  (X.  J.)  671,  690,  in  an  opinion  by  Beasley,  C.  J., 
which  contains  a  dictum  disapproving  of  the  view  of  the  Chancellor. 
In  Farrington  v.  Putnam,  90  Maine,  405,  the  court,  in  a  very  elabo- 
rate opinion,  in  a  case  identical  in  its  leading  features  with  that  now 
before  us,  held  that  the  gift  was  good.  The  same  doctrine  is  stated 
in  Brigham  v.  Peter  Bent  Brigham  Hosjiital,  126  Fed.  Rep.  796,  801 ; 
s.  c,  134  Fed.  Rep.  513,  527.  It  is  also  stated  in  text  books.  Beach, 
Corp.  (Purdy's  ed.)  §  825;  Thompson,  Corp.  §§  5795,  5797. 

The  leading  case  which  presents  the  opposite  view  is  In  re  McGraid's 
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estate,  111  N.  Y.  66.  Although  the  decision  necessarily  puts  a  con- 
struction upon  a  statute  of  that  State,  this  construction  seems  to  be 
materially  affected  by  the  policy  of  New  York  in  reference  to  chari- 
ties. Said  Judge  Peckham,  who  delivered  the  opinion,  "  We  have  a 
decided  mortmain  policy.  It  is  found  in  our  statute  in  relation  to 
wills,  prohibiting  a  devise  to  a  corporation  unless  specially  permitted 
by  its  charter  or  by  some  statute  to  take  property  by  devise."  In 
Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  the  court  refers  to  the 
prohibition  of  devises,  and  to  the  N.  Y.  St.  1860,  c.  360,  still  in  force, 
which  makes  void  all  bequests  or  devises  to  charity  in  excess  of  one 
half  the  testator's  property,  where  he  leaves  relatives.  Other  statutes 
have  been  passed,  limiting  the  amount  that  can  be  devised  to  certain 
corporations  by  one  testator,  forbidding  a  devise  or  bequest  to  chari- 
ties, by  a  person  leaving  relatives,  of  more  than  one  fourth  of  his  es- 
tate, and  making  void  such  gifts  where  the  will  was  executed  within 
two  months  before  the  death  of  the  testator.  Gen.  Laws  of  N.  Y. 
1901  (Heyd.  ed.),  4885,  4891,  4892.  The  policy  of  that  State  in  re- 
gard to  charities  has  been  very  unfavorable.  See  Allen  v.  Stevens, 
161  N.  Y.  122, 139, 140 ;  People  v.  Powers,  147  N.  Y.  104 ;  Fosdick  v. 
Hempstead,  125  N.  Y.  581. 

The  doctrine  of  the  New  York  court  is  stated  as  the  law  in  David- 
son College  v.  Chambers,  3  Jones  Eq.  253,  and  adopted  in  Wood  v. 
Hammond,  16  R.  1. 98, 115,  and  House  of  Mercy  v.  Davidson,  90  Tex.  529. 
In  the  case  in  North  Carolina  the  decision  was  by  two  of  the  three 
judges  of  the  court,  the  Chief  Justice  giving  an  able  dissenting  opin- 
ion. The  courts  in  Kentucky  and  Tennessee  have  expressed  approval 
of  the  McGraw  case  in  New  York,  but  in  terms  that  do  not  leave  the 
grounds  of  their  decisions  entirely  clear.  Cromie  v.  Louisville  Or- 
phans^ Home  Society,  3  Bush,  365,  383 ;  Heiskell  v.  Chickasaiv  Lodge, 
87  Tenn.  668,  686.  In  reference  to  supposed  errors  in  the  opinion  in 
the  last  case,  see  Pritchard  on  Wills,  §  153,  note,  and  Farrington  v. 
Putnam,  90  Maine,  405,  433. 

In  the  construction  of  our  statute,  when  the  question  arises  whether 
a  different  rule  shall  be  established  in  regard  to  the  taking  and  hold- 
ing by  a  corporation  under  a  will  from  that  which  is  universally  laid 
down  in  regard  to  a  holding  under  a  deed,  we  are  much  influenced  by 
the  policy  of  our  law  as  to  devises  and  bequests  for  charitable  purposes. 
We  are  of  opinion  that,  under  the  R.  L.  c.  125,  §  8,  a  gift  to  a  corpora- 
tion under  a  will,  to  an  amount  in  excess  of  the  sum  specially  author- 
ized, should  be  held  no  less  valid  than  a  similar  acquisition  of  title 
under  a  deed.  It  is  good  as  against  every  one  but  the  Commonwealth. 
It  follows  that  the  St.  1906,  c.  312,  operated  as  a  waiver  of  the  Com- 
monwealth's right  to  terminate  the  holding,  and  a  legislative  declara- 
tion of  the  entire  validity  of  the  provision  in  the  will. 

If  we  are  wrong  in  this  conclusion,  the  petition  must  be  dismissed 
on  an  independent  ground.  The  gift  was  to  a  public  charity.  The 
purposes  of  the  Worcester  Art  Museum,  as  set  forth  in  the  agreement 
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for  its  organization  from  which  we  have  quoted,  show  the  charitable 
uses  to  whicli  all  property  held  by  it  must  be  put.  It  is  all  held  "  solely 
in  trust,  for  the  benefit  of  all  the  people  of  the  city  of  Worcester." 
We  have  no  doubt  that  the  property  was  given  under  the  testator's 
will  with  a  general  charitable  intent,  with  which  the  Worcester  Art 
Museum,  as  a  corporation,  had  no  other  connection  than  as  an  instru- 
ment to  carry  out  the  general  purpose  of  the  testator.  In  other  words, 
the  gift  was  not  to  the  Worcester  Art  Museum  as  a  corporation,  apart 
from  the  charitable  work  in  which  it  was  engaged,  nor  on  account  of 
anything  essential  or  peculiar  in  its  performance  of  the  charitable 
work  described  in  its  instrument  of  organization.  The  general  chari- 
table purpose  was  predominant  in  the  mind  of  the  testator,  and  not  a 
desire  to  give  to  a  particular  corporation.  The  charitable  purpose 
may  be  implied  in  the  name  or  object  of  the  devisee.  Winslow  v. 
Cuvimhigs,  3  Cush.  358;  Bliss  v.  American  Bible  Society,  2  Allen, 
334 ;  Incorporated  Society  v.  Richards,  1  Dr.  &  War.  258,  331.  The 
object  of  the  devisee,  as  a  legally  established  public  charity,  was  well 
known  to  the  testator.  To  state  the  same  proposition  in  other  lan- 
guage, an  implication  to  create  a  public  charity  may  arise  "from  the 
character  of  the  body  to  which  the  gift  is  made,  or  from  publicly 
avowed  purposes  of  its  organization  and  action."  Old  South  Society 
V.  Crocker,  119  Mass.  1,  24 ;  Stratton  v,  Physio-Medical  College,  149 
Mass.  505,  508.  In  such  a  case,  if  for  any  reason  the  donee  named  is 
incapable  of  executing  the  trust,  the  court  will  not  allow  the  gift  to 
fail  for  want  of  a  donee  Fellows  v.  Miner,  119  Mass.  541 ;  Codman 
V.  Brigham,  187  Mass.  309 ;  Osgood  v.  Rogers,  186  Mass  238 ;  Bliss 
V,  American  Bible  Society,  2  Allen,  334 ;  Sherman  v.  Congregational 
Home  Missio7iary  Society,  176  Mass.  349 ;  Winslow  v.  Ciimmings,  3 
Cush.  358  ;  Attorney- General  v.  Stejjhens,  3  Myl.  &  K.  347  ;  Hayter  v. 
Trego,  5  Russ.  113  ;  Loscombe  v.  Wintringham,  13  Beav.  87 ;  Swasey  v. 
American  Bible  Society,  57  Maine,  523 ;  Ahny  v  Jones,  17  R.  I.  265. 

If  the  corporation,  at  the  time  of  the  probate  of  the  will,  was  inca- 
pable of  taking  the  property  and  carrying  out  the  general  charitable 
intent  of  the  testator,  the  court,  applying  the  doctrine  of  cy  pres, 
would  appoint  a  trustee  to  act  in  its  place.  Inasmuch  as  the  Legisla- 
ture, by  the  St.  1906,  c.  312,  has  removed  the  only  ground  of  its  dis- 
ability, a  direction  to  turn  over  the  property  to  the  corporation  would 
accomplish  perfectly  the  purpose  of  the  testator.  Baker  v  Clarke 
Institution  for  Deaf  Mutes,  110  Mass  88. 

In  no  view  of  the  case  have  the  petitioners  any  private  right  or  in- 
terest which  has  been  injured  by  the  respondent,  such  as  brings  them 
within  the  provisions  of  R.  L.  c.  192,  §  6. 

Petition  dismissed. 
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1866.     16  Oh'^o  St.  599. 

Day,  J.  There  is  no  controversy  but  that  the  defendants,  while 
■yy-  doing  business  under  the  name  of  the  Citizens'  Bank  of  Steubenville, 

'X-  by  their  agents,  received  of  the  plaintiff  the  amount  of  money  sued 
f\  . «/'  for,  and  promised  to  pay  him  the  same,  as  stipulated  in  the  instrument 

mentioned  in  the  petition.  These  facts,  as  well  as  the  averment  in  the 
petition  that  they  refused,  on  demand,  to  pay  the  plaintiff  such  money 
due  him,  the  defendants  do  not  deny  in  their  answers ;  but  they  sev- 
erally deny  that  they  are  jointly  or  individually  indebted  to  the  plain- 
tiff therefor. 

They  claim  that  the  transaction  was  wholly  between  the  plaintiff 
and  the  Citizens'  Bank  of  Steubenville  as  an  incorporated  institution ; 
and  that,  therefore,  they  are  not  responsible  therefor. 

The  question  for  our  determination,  then,  is,  whether,  upon  the 
showing  in  this  record,  the  plaintiff  was  entitled  to  a  judgment  against 
any  or  all  of  the  defendants  in  their  individual  capacity. 

This  involves  the  consideration  of  at  least  one,  possibly  two  ques- 
tions :  first,  whether  the  Citizens'  Bank  of  Steubenville  was  a  corpo- 
ration with  power  to  make  the  contract  mentioned  in  the  petition  ;  and, 
if  not,  secondly,  were  the  defendants  individually  liable  to  the  plain- 
tiff for  the  money  in  controversy.  .  .  . 

All  this  business  with  the  plaintiff,  done  in  the  name  of  the  bank, 
the  corporation  was  forbidden  to  transact,  and  therefore  had  no  power 
to  do,  or  to  authorize  its  officers  to  do.  Indeed,  it  had  no  power  to 
carry  on  the  business  in  which  its  officers  were  engaged,  or  to  engage 
in  the  business  for  which  it  was  organized.  It  was  a  corporate  body, 
it  is  true,  but  lifeless  for  all  the  purposes  of  its  creation.  It  could  be 
animated  with  banking  powers  only  by  complying  with  the  requisition 
of  section  44. 

The  contract  with  the  plaintiff,  then,  as  to  the  corporation,  the  de- 
fendants must  concede,  was  void.     Ang.  &  Ames  on  Corp.,  sec.  256. 

A  banking  business  was  carried  on  in  the  corporate  name  by  the 
defendants,  and  it  is  claimed  that,  since  they  had  neither  the  right 
nor  power  so  to  do  as  a  corporation,  but  possessed  both  as  partners, 
the  law  will  presume  that  they  carried  on  the  business  in  their  lawful 
right,  and  will  hold  them  responsible  as  partners.  On  the  other 
hand,  it  is  claimed  that  the  defendants  were  duly  incorporated,  and 
that,  having  acted  in  good  faith  in  tliat  capacity  in  their  transactions 
with  tlio  plaintiff,  they  are  shielded  from  private  liability.  And  this 
brings  us  to  the  inquiry,  whether  the  defendants,  or  any  of  them,  are 
liable  in  their  individual  capacity. 
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It  is  not  disputed  but  that  the  officers  and  agents  of  corporations 
are  protected  from  private  liability  while  acting  within  the  scope  of 
the  corporate  powers  ;  but  how  far  such  protection  is  extended  when 
they  transcend  the  corporate  authority  is  not  clearly  defined.  That 
in  such  cases  a  personal  liability  exists,  seems  to  be  recognized,  in 
many  cases,  in  this  and  other  states.  Lawler  v.  Walker,  18  Ohio, 
157 ;  Kearney  v.  Buttles,  1  Ohio  St.  362 ;  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  29 ;  Lawler  v.  Burt,  7  Ohio  St.  353  ;  Frij  v.  Noble,  1 
Gush.  188;  Hood  v.  The  New  York  &  New  Haven  R.  R.  Co.,  22  Conn. 
502. 

It  is  well  settled  that  they  who  occasion  injury  to  others  by  the 
fraudulent  use  of  corporate  powers,  are  personally  liable  in  damages 
therefor.  Bartholomevj  x  i>fn#/e?/,  15  Ohio,  659  ;  Bartholomews.  Bent- 
ley,  1  Ohio  St.  37  ;  Vose  v.  Grant,  15  Mass.  519  ;  Trowbridge  v.  Scud- 
der,  11  Gush.  83. 

It  was  held,  in  the  case  of  Fry  v.  Noble  (7  Gush.  188),  that  the 
stockholders  in  a  defectively  organized  corporation,  and  which  had 
transacted  business  under  such  organization,  do  not  thereby  become 
partners  in  such  business,  for  the  reason  that  innocent  parties  might 
thereby  become  involved  in  liabilities  to  which  they  never  gave  their 
assent,  or  which  were  not  embraced  in  their  stock  subscriptions.  But 
it  was  held  in  that  case  that  an  agent,  acting  in  the  name  of  such  un- 
organized corporation,  would  be  personally  liable  upon  a  "  familiar 
principle  of  la^v,  that  a  person  who  acts  as  agent  without  authority, 
or  without  a  principal,  is  himself  regarded  as  a  principal,  and  has  all 
the  rights,  and  is  subject  to  all  the  liabilities,  of  a  principal." 

It  is  clear  that  the  persons  who  carried  on  banking  business  in  the 
name  of  the  Citizens'  Bank  of  Steubenville,  had  no  authority  from  the 
corporation  of  that  name  for  so  doing.  So  far  were  they  from  having 
such  authority,  that  some  of  my  brethren  hold  that,  in  legal  effect, 
there  was  no  corporation  for  doing  a  banking  business  in  existence,  in 
this  case.  If  so,  the  persons  who  carried  on  such  business  as  agents, 
without  a  principal,  did  so  for  themselves,  and  are  personally  respon- 
sible. Story  on  Agenc}',  sec.  280 ;  2  Kent's  Com.  630,  sec.  41 ;  Ang. 
&  Ames  on  Corp.,  sec.  303. 

While  it  is  true  that  the  defendants  acted  in  good  faith,  as  the  rec- 
ord shows,  and  doubtless  believed  themselves  to  be  protected  from 
private  liability  under  corporate  privileges,  it  is  equally  clear  that 
the  plaintiff  had  no  information  as  to  whether  they  were  doing  busi- 
ness as  a  corporation,  or  as  private  bankers.  He  seems  to  have 
trusted  them  in  the  latter  capacity.  At  all  events,  he  did  not  know 
that  they  had  failed  to  comply  with  the  requisitions  of  the  statute, 
and  that,  therefore,  the  certificate  he  received  for  his  money  was,  to 
say  the  least,  of  doubtful  availability  against  the  corjioration. 

By  reason  of  the  mistake  or  negligence  of  the  defendants  in  not  de- 
positing stocks  with  the  auditor,  the  receiving  the  deposit  of  the  plain- 
tiff by  them  as  a  corporate  bank  was  forbidden  by  law  ;  and  whether 
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the  law  would  afford  any  remedy  in  favor  of  the  plaintiff  against  the 
corporation,  upon  a  contract,  express  or  implied,  made  on  its  part  in 
violation  of  law,  may  well  be  doubted,  both  upon  principle  and  au- 
thority. As  the  corporation  was  prohibited  from  receiving  the  deposit, 
there  is  the  same  reason  for  holding  the  implied  as  well  as  the  ex- 
press promise,  void.  Clearly  the  plaintiff  would  have  no  remedy 
against  the  corporation,  unless  he  could  bring  to  his  aid  the  doctrine 
of  estoppel,  where  the  transaction  is  forbidden,  as  may  be  done  where 
it  is  merely  unauthorized.  Although  the  court  do  not  deem  it  ne- 
cessary to  decide  this  point,  the  following  authorities  tend  to  show 
that  the  plaintiff  is  remediless  against  the  corporation :  Ang.  & 
Ames  on  Corporations,  sees.  256,  265,  and  note  7 ;  22  Conn.  502 ; 
8  Gill  &  Johns.  248 ;  8  Barb.  233 ;  36  Barb.  210 ;  22  N.  Y.  258 ; 
3  Comst.  19. 

Whether  the  plaintiff  could  avail  himself  of  the  aid  of  the  doctrine 
of  estoppel  against  the  corporation  or  not,  the  defendants  are  not  in  a 
position  to  insist  on  his  right  in  that  respect,  to  exculpate  themselves 
from  any  liability  against  them,  arising  out  of  a  want  of  remedy  by 
the  plaintiff  against  the  company. 

The  plaintiff  has  elected  not  to  experiment  upon  a  doubtful  right 
against  the  company,  but  has  resorted  to  those  whom  he  trusted,  and 
who  received  his  money.  They  admit  that  tliey  received  his  money, 
and  that  it  remains  unpaid.  Upon  the  just  principles  of  the  common 
law  applicable  to  individuals,  they  are  personally  liable  to  pay  it,  \\n- 
less  they  are  excused  or  protected  by  the  intervention  of  some  recog- 
nized rule  of  law.  They  interpose  the  privilege  corporators  enjoy, 
shielding  them  from  private  responsibility  for  debts  incurred  in  their 
corporate  capacity.  But  the  record  discloses  that  the  defendants  not 
only  lacked  the  power,  but  were  positively  forbidden  to  receive  the 
money  of  the  plaintiff,  in  the  corporate  capacity  claimed  by  them. 
To  suffer  this  to  be  available  to  the  defendants,  would  render  that 
legal  which  is  prohibited  by  law  —  it  would  annul  the  statute;  nay, 
it  would  be  giving  to  corporators,  who  carry  on  business  without  au- 
thority and  in  violation  of  law,  rights  equal  with  those  who  are  care- 
ful to  observe  its  wholesome  provisions.  The  well-established  prin- 
ciples of  legal  justice  must  be  ''reconstructed,"  before  they  will 
suffer  such  a  defence  to  avail  against  the  payment  of  a  just  debt. 

A  plain  distinction  exists  between  acts  sim|)ly  without  authority, 
and  those  which  are  forbidden  by  law;  the  former  may  be  without 
right ;  the  latter  can  be  done  not  only  without  right,  but  only  in  the 
commission  of  a  positive  wrong.  This  case  belongs  to  the  latter 
class.  Nor  was  this  a  single  instance.  The  record  shows  that  the 
entire  business,  carried  on  in  the  corporate  name,  was  done  in  viola- 
tion of  law.  It  is  not,  therefore,  necessary  for  us  to  determine  in 
this  case  whether  those  acting  for  a  corporation,  duly  organized  and 
authorized  to  do  business,  are  personally  liable  for  every  obligation 
incurred  in  violation  of  its  charter,  or  of  the  law  of  the  state ;  much 
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less  is  it  necessary  to  consider  whether  they  are  so  liable  when  they     '''^  -  •' 
simply  transcend  the  corporate  authority. 
>;i         Without  undertaking  to  determine  how  far  the  principle  may  be 
'^ ,    extended,  it  is  decisive  of  this  case  to  hold  as  we  do,  that  where  the 
7       entire  business,  carried  on  by  persons  in  the  name  of  a  corporation,  is 
i      ."i       such  as  the  corporation  is  prohibited  by  law  from  doing,  they  cannot    .j,  ^v     r 
[      ;;        interpose  the  corporate  privileges  between  them  and  the  liabilities 
1  V  "        which  the  law  imposes  upon  individuals  in  the  transaction  of  similar  -^^-^yf^^ 
\j  business  without  the  use  of  the  corporate  name.  ru-^t^tAJ t 

It  by  no  means  follows  that  all  the  subscribers  to  the  stock  of  the      - -^-~"— 
[  corporation  are  personally  responsible  for  the  debts  contracted  in  the    "^^^  *'*"'" 

transaction  of  such  business  ;    for  that  is  not  the  legal  import  of   ji^   ^  "^ 
the  subscription  contract,  and  the  business  may  be  thus  carried  on   / 
,;  without  the  knowledge  or  participation  of  all  tlie  stockholders.     The  '^"'^ 

^  I  law  would  imply  that  they  alone  assumed  the  liabilities  of  such  busi- 

ly II  ness  who  engaged  in  it,  or  who  authorized  or  sanctioned  it. 

Applying  this  principle  to  the  facts  as  disclosed  by  the  record  in 

(this  case,  it  cannot  be  doubted  but  that  the  business,  carried  on  in  the 
name  of  the  corporation  by  some  of  the  defendants,  was  fully  under- 
stood, authorized,  and  sanctioned  hy  all. 

The  transaction  with  the  plaintiff  was  but  a  part  of  an  entire  busi- 
ness, and  must,  therefore,  have  been  as  fully  authorized  as  any  busi- 
ness done  in  the  name  of  the  bank.     It  was  carried  on  through  a    V  ■ ' 
series  of  years  ;    and  during  its  progress  the  stockholders  elected 
directors  to  carry  on  this  very  business,  as  it  must  be  presumed,  since     '^-"-^-^Jn 
it  was  the  only  business  it  did,  or  attempted  to  do.  ^ 

It  follows  that  the  judgment  of  the  court  of  common  pleas  must  be  ^ 

reversed.  But,  as  it  is  insisted  by  counsel  for  the  defendants  that  .-v*-t^-^ 
there  are  facts  rendered  material  to  some  of  the  defendants  under  the 
conclusion  to  which  we  have  come,  not  shown  by  the  record ;  and  as 
it  is  left  doubtful  by  the  record  whether  some  of  the  defendants  were 
members  of  the  association  when  the  indebtedness  to  the  plaintiff  was 
incurred  ;  and  as  it  is  desired  to  bring  in  the  representatives  of  de- 
ceased parties  and  make  them  parties  to  the  record ;  on  motion  of  the 
'^  defendants,  the  cause  is  remanded  to  the  court  of  common  pleas  for 

further  proceedings,  trial,  and  judgment. 

Scott,  C.  J.,  and  White,  Welch,  and  Brinkerhoff,  JJ.,  con- 
curred. 
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Declaration  on  the  common  money  counts. 

Plea :  never  indebted.     Issue  joined. 

At  the  trial  before  Hannen,  J.,  at  the  London  sittings  after  Easter 
term,  1870,  it  appeared  that  the  action  was  brought  to  recover  50^., 
the  balance  of  70^.,  which  the  plaintiff  had  lent  to  The  Imperial 
Permanent  Benefit  Building  Society,  on  the  deposit  of  which  she  re- 
ceived the  following  document,  stamped  as  a  receipt,  signed  by  the 
two  defendants,  who  were  directors  of  the  society  :  — 

"Imperial  Permanent  Benefit  Building  Society, 
"  London^  17th  June,  1867. 

"  This  is  to  certify  that  Mrs.  A.  E.  Richardson,  of,  &c.,  has  this  day 
deposited  the  sum  of  70Z.  with  the  Imperial  Permanent  Benefit  Build- 
ing Society  for  a  period  of  three  months  certain,  upon  which  interest 
at  the  rate  of  ol.  per  cent  per  annum  will  be  allowed. 

"J   W.  Williamson.)    y^.      . 
"C.L.Lawson,  [  ^^^^^^«^«- 

"  Wm.  Richardson",  Secretary. 

"Meiuorandum.  —  The  above  deposit  may  be  withdrawn  at  any 
time  subsequent  to  17th  September,  1867,  upon  receipt  of  fourteen 
days'  previous  notice  of  such  intended  withdrawal." 

The  plaintiff  withdrew  20^.  on  the  7th  of  May,  1868,  and  after 
giving  notice  to  withdraw  the  rest,  she  was  unable  to  obtain  it;  and  a 
correspondence  ensued,  in  which  the  defendants  said  there  were 
plenty  of  funds,  but  not  immediately  available.  Being  unable  to  get 
her  money,  the  plaintiff  took  legal  advice,  and  was  advised  that  she  had 
no  remedy  against  the  society,  which  was  established  under  the  Bene- 
fit Building  Societies  Act  (6  &  7  Wm.  4,  c.  42),  and  the  rules  of  the 
society  containing  no  power  to  borrow  money  ;  she  accordingly  brought 
the  present  action,  seeking  to  make  the  defendants  personally  liable. 

On  these  facts  a  verdict  was  taken  by  consent  for  the  plaintiff  for  the 
amount  claimed,  with  interest,  with  leave  to  move  to  enter  a  verdict 
for  the  defendants  ;  the  court  to  be  at  liberty  to  draw  inferences  of  fact, 
and  to  amend  tlie  declaration  in  any  w;iy  they  might  think  proper. 

A  rule  was  accordingly  ol)tained  to  enter  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  defendants  were  not  personally  liable  to 
repay  the  sum  sued  for,  or  to  be  sued  in  this  form  of  action. 

CocKBUBN,  C.  J.  The  defendants  as  directors  ap])ear  to  have  pro- 
ceeded to  borrow  money  on  behalf  of  the  society  without  ascertaining 
whether  they  had  power  to  do  so,  and  they  ajjply  to  the  imblic  to 
advance  money  on  the  faith  of  the  solvency  and  liability  of  the 
society.  It  turns  out  that  they  had  no  authority  to  do  this,  the 
society  having  no  power  to  borrow  money.     It  cannot  be  supposed 
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that  tlie  plaintiff  on  lending  money  to  the  society  did  so  with  thc/y,,,,,,^    ^ 
knowledge  that  the  society  was  not  authorized  to  borrow ;  and  it  was   *  • 
not  till  she  wanted  her  money  back  that  she  ascertained  the  real       ^'^^ 
position  of  affairs,  and  is  met  by  the  defence  that  the  society  is  not  /^    ^ 
liable.     Fortunately,  there  is  a  mode  by  which  persons  acting  as  the     , 
defendants  have  done  can  be  reached,  and  the  loss  thrown  on  the    (r^'^^^'^t 
right  parties.     By  the  law  of  England,  persons  who  induce  others  to  //u,-vv.«>_ 
act  on  the  supposition  that  tbey  have  authority  to  enter  into  a  bind- 
ing contract  on  behalf  of  third  persons,  on  it  turning  out  that  they 
have  no  such  authority,  may  be  sued  for  damages  for  the  breach  of 
an  implied  warranty  of  authority.      This  was  decided  in   Collen  v. 
Wr{(jht,^    and   other   cases  ^  and  the  necessary  amendment  may  be 
made  in  the  case.     Then  I  think  upon  the  facts  the  inference  is,  that  ^/'  ^. . 
the  defendants   do   represent   upon   this   instrument  that   they   are    ^    ^^^ 
authorized  on  behalf  of  the  society  to  borrow  money,  and  that  the 
society  will  be  liable  on  this  contract  of  loan.     It  is  quite  true,  as 
the  defendants'  counsel  contended,  that  the  plaintiff  intended  to  deal 
with  the  society ;  and  the  ground  of  the  amended  cause  of  action  is 
that  the  defendants  induced  her  to  deal  with  the  society  by  represent- 
ing they  had  authority  when  they  had  not. 

BlacRbukn,  J.  I  am  of  the  same  opinion.  It  appears  that  the 
plaintiff  on  advancing  her  money  received  a  certificate,  signed,  by  two 
directors,  that  she  had  deposited  the  money  with  the  society  for  three 
months,  and  that  after  that  it  would  be  repaid  with  interest  after 
fourteen  days'  notice.  I  think  it  clear  that  the  defendants,  the  two 
directors  who  signed  this  certificate,  did  by  that  represent  that  they 
had  authority  to  borrow  the  money  on  behalf  of  the  society,  and  that 
the  society  would  be  bound  to  repay  it  on  proper  demand.  As  they 
had  no  such  authority,  it  follows,  on  the  principle  of  the  decision  in 
Collen  v.  Wright,^  that'tKe  plaintiff  is  entitled  to  recover  from  the 
defendants  the  damages  she  has  suffered  from  not  being  able  to  sue 
U  p,  \  the  society,  on  showing  that  the  defendants  professed  to  be  able  to 
'I'  \  bind  the  society.     But  as  the  declaration  only  contains  the  common 

money  counts,  it  will  be  necessary  that  an  amendment  should  be 
made.  Had  the  society  been  insolvent  the  damages  would  have  been 
possibly  nil.  The  correspondence  shows  that  the  society  has  ample 
funds,  and,  therefore,  the  damages  will  be  the  same  as  what  she 
would  have  recovered  from  the  society  had  it  been  liable,  that  is,  the 
amount  of  her  loan  and  interest. 

Mellor,  J.,  concurred. 

Haxnen,  J.  I  am  of  the  same  opinion.  Assuming  the  amend- 
ment to  have  been  made,  the  cause  of  action  would  have  been  proved 
by  showing  that  the  plaintiff  had  been  induced  to  alter  her  position 
and  part  with  her  money  by  the  defendants,  in  effect,  representing 
that  they  had  authority  on  behalf  of  the  society  to  give  her  a  binding 
certificate  of  indebtedness.  R^ile  discharged. 

1  7  E.  &  B.  301;  26  L.  J.  (Q.  B.)  147;  8  E.  &  B.  647;  27  L.  J.  (Q.  B.)  215. 
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BOOK  III. 

SOME   RIGHTS  AND   LIABILITIES   OF  HUMAN  BEINGS 

ARISING   OUT   OF   THEIR   RELATIONS 

TO  CORPORATIONS. 


CHAPTER  I. 

PROMOTERS. 

(a)  Suhscriptions  to  Stock  of  a  Corporation  to  he  formed. 
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1875.     116  Massachusetts,  471.  % 

Contract  on  the  following  agreement :  — 

"We,  the  undersigned,  severally  promise  and  agree  to  and  with 
each  other  that  we  will  associate  ourselves  into  a  corporation,  the 
name  whereof  shall  be  determined  by  the  members  thereof,  and  pay 
to  the  treasurer  of  said  corporation  the  amount  of  the  several  shares 
set  against  our  respective  names,  for  the  purpose  of  piirchasing  the 
homestead  of  Washington  H.  Amsden,  in  Athol,  on  Main  Street,  and 
erecting  a  public  hall  thereon.  The  amount  of  the  capital  stock  of 
said  corporation  to  be  not  less  than  twenty  thousand  dollars. 

Names.  No.  of  shares.  Amount. 

John  Carey,  One,  $100." 

The  declaration  alleged  that  the  defendant  entered  into  and  signed 
the  above  contract  (a  copy  whereof  was  annexed),  and  thereby  agreed, 
in  consideration  of  other  parties  signing  similar  agreements,  to  pay  to 
the  treasurer  of  the  Athol  Music  Hall  Company  the  sum  of  f  100,  for 
one  share  in  the  capital  stock  of  said  corporation  when  it  should  be 
organized.  It  then  alleged  the  organization,  the  purchase  of  the 
homestead  of  Amsden,  the  building  of  a  public  hall  thereon,  a  demand 
for  the  $100,  readiness  to  deliver  the  stock,  and  the  refusal  of  the 
defendant  to  pay. 

At  the  trial  in  the  Central  District  Court  of  Worcester,  the  defend- 
ant asked  the  judge  to  rule  that  the  action  could  not  be  maintained 
on  the  pleadings.     This  request  was  refused. 

There  was  evidence  tending  to  show  that  in  December,  1870,  the 
defendant  signed  the  agreement  declared  upon ;  that  the  act  of  incor- 
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poration  was  passed  on  IVIavch  3,  1871 ;  that  the  corporation  was  duly 
organized  on  March  18,  1871,  and  that  the  name  of  the  defendant  was 
entered  on  the  books  of  the  corjioration  as  a  stockholder  and  notices 
were  issued  and  directed  to  him  of  all  the  meetings. 

The  defendant  then  asked  the  judge  to  instruct  the  jury  that  if 
they  were  satisfied  upon  the  evidence  that  the  defendant  never 
attended  any  meeting  of  the  corporation  at  the  time  of  its  organiza- 
tion, or  after  its  organization,  the  action  could  not  be  maintained, 
although  the  corporation  still  retained  his  name  upon  its  books,  and 
sent  him  notices  of  the  meetings  ;  that  it  was  not  enough  for  the 
plaintiff  to  show  that  it  retained  Carey's  name  upon  its  books,  and 
otherwise  considered  him  as  entitled  to  a  share  in  the  capital  stock, 
unless  they  are  also  satisfied  that  Carey  did  some  act  after  its  organi- 
zation in  ratification  of  his  agreement. 

The  judge  refused  to  give  these  instructions,  but  instructed  the 
jury  that  if  the  plaintiff  entered  the  defendant's  name  on  the  books 
of  the  corporation,  as  a  stockholder,  issued  and  directed  notices  to 
him  of  all  its  meetings,  and  gave  him  the  same  opportunities  to  attend 
the  meetings  and  participate  in  the  proceedings  thereof  as  were  given 
to  other  stockholders,  they  were  authorized  to  find  that  the  defendant's 
offer  was  accepted,  and  that  he  was  received  as  a  member  of  the  cor- 
poration. The  jury  found  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

H.  L.  Parker,  for  the  defendant. 

W.  W.  Rice  &  F.  T.  Blackmer,  for  the  plaintiff. 

Wells,  J.  In  agreements  of  this  nature,  entered  into  before  the 
organization  is  formed,  or  the  agent  constituted  to  receive  the  amounts 
subscribed,  the  difficulty  is  to  ascertain  the  promisee,  in  whose  name 
alone  suit  can  be  brought.  The  promise  of  each  subscriber,  "  to  and 
with  each  other,"  is  not  a  contract  capable  of  being  enforced,  or  intended 
to  operate  literally  as  a  contract  to  be  enforced  between  each  sub- 
scriber and  each  other  who  may  have  signed  previously,  or  who  should 
sign  afterwards,  nor  between  each  subscriber  and  all  the  others  collec- 
tively as  individuals.  The  undertaking  is  inchoate  and  incomplete  as 
a  contract  until  the  contemplated  organization  is  effected,  or  the  mutual 
agent  constituted  to  represent  the  association  of  individual  rights  in 
accepting  and  acting  upon  the  propositions  offered  by  the  several 
subscriptions.  When  thus  accepted,  the  promise  may  be  construed 
to  have  legal  effect  according  to  its  purpose  and  intent,  and  the  prac- 
tical necessity  of  the  case ;  to  wit,  as  a  contract  with  the  common 
representative  of  the  several  associates. 

In  27iomjJson  v.  Parje,  1  ]\Iet.  oGo,  and  Ives  v.  Sterling,  6  Met.  310, 
individuals  subsequently  selected  by  voluntary  associations  to  receive 
and  expend  subscriptions,  in  accordance  with  the  terms  of  the  a<^ree- 
nient  of  association,  were  allowed  to  maintain  actions  against  indi- 
vidual subscribers  for  the  amount  of  their  several  subscriptions.  Being 
thus  constituted  the  payees,  they  were  construed  to  have  become  also 


376  ATHOL   MUSIC   HALL  CO.    V.    CAREY. 

the  promisees  under  the  written  agreement.  The  same  principle 
applies  where  the  agreement  contemplates  the  organization  of  a  cor- 
poration, and  refers  the  payment  of  the  subscriptions  to  the  proper 
officers  of  such  corporation.  See  Feoj)le's  Ferrtj  Co.  v.  Balch,  8  Gray, 
303,  311. 

In  this  agreement  the  treasurer  of  the  corporation  to  be  established 
is  expressly  made  payee.  The  corporation  is  the  aggregate  of  the 
several  individuals  entering  into  the  agreement,  one  of  whose  terms 
was  that  they  should  thus  associate  and  confer  their  individual  rights 
upon  the  corporation.  We  are  of  opinion  that  the  corporation,  and  the 
corporation  alone,  is  the  proper  party  to  bring  an  action  upon  such  an 
agreement. 

The  corresponding  agreements  of  the  other  subscribers,  the  organi- 
zation of  the  corporation,  and  the  allotment  to  the  defendant  of  the 
shares  for  which  he  subscribed,  furnish  sufficient  consideration  for  his 
promise  to  take  and  pay  for  those  shares.  Although  his  promise  was 
originally  voluntary,  or  in  the  nature  of  a  mere  open  proposition,  yet 
having  been  accepted  and  acted  on  by  the  party  authorized  so  to  do, 
before  he  attempted  to  retract  it,  he  has  lost  the  right  to  revoke. 
His  proposition  has  become  an  accepted  mutual  contract,  and  is  bind- 
ing upon  him  as  well  as  upon  the  corporation.  The  votes  of  the  cor- 
poration indicate  sufficient  authority  for  the  institution  of  this  suit  in 
the  corporate  name  and  behalf. 

These  considerations  dispose  of  all  the  objections,  taken  in  various 
forms,  to  the  maintenance  of  the  action. 

Exceptions  overruled. 
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BRYANT'S  POND  STEAM-MILL  CO.  v.  FELT. 

1895,     87  Maine,  234.1 

Walton,  J.     The  only  question  we  find  it  necessary  to  consider  is 

whether  a  subscriber  to  the  capital  stock  of  an  unorganized  corpora- 
tion has  a  right  to  withdraw  from  the  enterprise,  provided  he  exer- 
cises the  right  before  the  corporation  is  organized  and  his  subscrip- 
tion is  accepted.  We  think  he  has.  Such  a  subscription  is  not  a 
completed  contract.  It  takes  two  parties  to  make  a  contract.  A  non- 
existing  corporation  can  no  more  make  a  contract  for  the  sale  of  its 
stock  than  an  unbegotten  child  can  make  a  contract  for  the  purchase 
of  it. 

The  right  of  subscribers  to  the  capital  stock  of  a  proposed  corpora- 
tion to  withdraw  their  subscriptions  at  any  time  before  the  organiza- 
tion of  the  corporation  is  completed  has  been  affirmed  in  several 
recent  and  well  considered  opinions.  The  right  rests  upon  the  im- 
pregnable ground  of  the  legal  impossibility  of  completing  a  contract 
between  two  parties  only  one  of  which  is  in  existence.  There  can  be 
no  meeting  of  the  minds  of  the  parties.  There  can  be  no  acceptance 
of  the  subscriber's  proposition  to  become  a  stockholder.  There  can 
be  no  mutuality  of  rights  or  obligations.  There  can  be  no  considera- 
tion for  the  subscriber's  promise.  As  said  in  one  of  our  own  deci- 
sions, it  is  a  mere  nudum  pactum,  —  a  promise  without  a  promisee,  —  a 
contractor  without  a  contractee.  In  fact,  every  element  of  a  binding 
contract  is  wanting.  If  the  subscriber's  promise  to  take  and  pay  for 
shares  remains  unrevoked  till  the  organization  of  the  proposed  cor- 
poration is  effected,  and  his  promise  has  been  accepted,  then  we  have 
all  the  elements  of  a  valid  contract.  Competent  parties.  Mutuality 
of  duties  and  obligations.  A  valid  consideration,  the  promise  of  one 
party  being  a  sufficient  consideration  for  the  promise  of  the  other. 
A  promise  as  well  as  a  promisor.  A  contractee  as  well  as  a  con- 
tractor. In  fact,  all  the  elements  of  a  valid  contract  are  present,  and 
the  subscription  has  become  binding  upon  both  of  the  parties.  But, 
till  the  corporation  has  come  into  existence,  all  these  elements  are 
necessarily  wanting,  and  the  subscriber's  promise  amounts  to  no  more 
than  an  offer,  which,  like  all  mere  offers,  may  be  Avithdrawn  at  any 
time  before  acceptance.  When  accepted,  it  becomes  binding.  Till 
accepted,  it  remains  revocable.  This  conclusion  is  sustained  by  rea- 
son and  authority. 

In  Hudson  Real  Estate  Co.  v.    Tower,  156  Mass.  82  (1892),  the 
action  was  founded  on  a  subscription  to  the  capital  stock  of  an  un- 
organized corporation,  and  the  defense  was  based  on  an  alleged  with- 
drawal of  the  subscription.     The  right  to  withdraw  was  controverted. 
1  Statement  and  part  of  opinion  omitted.  —  Ed. 
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The  court  held  that  at  the  time  when  the  defendant  signed  the  sub- 
scription paper  declared  on,  it  was  not  a  contract,  for  want  of  a  con- 
tracting party  on  the  other  side ;  that  while  such  a  subscription  may 
become  a  contract  after  the  corporation  has  been  organized,  still,  until 
the  organization  is  effected,  and  the  subscription  is  accepted,  it  is  a 
mere  proposition  or  offer,  which  may  be  withdrawn,  like  any  other 
unaccepted  proposition  or  offer. 

It  is  urged  by  the  counsel  for  the  plaintiff  corporation  that  such 
subscriptions  create  binding  and  enforceable  contracts  between  the 
subscribers  themselves,  and  are  therefore  irrevocable,  except  with  the 
consent  of  all  the  subscribers  ;  and  some  of  the  authorities  cited  by 
him  seem  to  sustain  that  view.  But  we  find,  on  examination,  that 
such  views,  when  expressed,  are  in  most  cases  mere  dicta,  and  that 
the  cases  are  very  few  in  which  such  a  doctrine  has  been  acted  upon. 
Reason  and  the  weight  of  authority  are  opposed  to  such  a  view.  Of 
course,  subscription  papers  may  be  so  worded  as  to  create  binding 
contracts  between  the  subscribers  themselves.  But  we  are  not  now 
speaking  of  such  subscriptions ;  or  of  voluntary  and  gratuitous  sub- 
scriptions to  public  or  charitable  objects,  which,  when  accepted  and 
acted  upon,  become  binding.  We  are  now  speaking  only  of  subscrip- 
tions to  the  capital  stock  of  proposed  business  corporations.  With 
regard  to  such  subscriptions,  we  regard  it  as  settled  law  that  they  do 
not  become  binding  upon  the  subscribers  till  the  corporations  have 
been  organized  and  the  subscriptions  accepted  ;  and  that,  till  then,  the 
subscribers  have  a  right  to  revoke  their  subscriptions.  And,  in  view 
of  the  fact  that  such  subscriptions  are  often  obtained  by  over  persua- 
sion, and  upon  sudden  and  hasty  impulses,  we  are  not  prepared  to  say 
that  the  rule  of  law  which  allows  such  a  revocation  is  not  founded  in 
wisdom.     We  think  it  is. 

Judgment  for  defendant. 
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(b)  Contracts  in  Behalf  of  a  Corporation  to  he  formed.     Herein  of  Underwriting 

Agreements. 

PENNELL  V.  LOTHROP. 

1907.     191  Massachusetts,  357,  359, 

Knowlton,  C.  J.  .  .  .  Let  us  first  consider  the  contract  on  which  the 
suit  is  founded.  It  is  a  contract  between  the  defendant  and  the  indi- 
vidual plaintiffs,  and  not  a  contract  with  any  corporation.  When  it 
was  made  the  Lothrop  Publishing  Company  was  not  in  existence,  and 
could  not  be  a  party  to  a  contract.  In  Abbott  v.  Hapf/ood,  150  Mass. 
248,  it  was  said  that  "  if  a  contract  is  made  in  the  name  and  for  the 
benefit  of  a  projected  corporation,  the  corporation  after  its  organiza- 
tion cannot  become  a  party  to  the  contract,  even  by  adoption  or  ratifi- 
cation of  it."  This  does  not  mean  that  after  the  organization  of  the 
corporation  it  cannot  enter  into  a  contract  such  as  previously  had 
been  prepared.  JJohjnke  Envelope  Co.  v.  United  States  Envelope  Co.., 
182  Mass.  171 ;  Penn  Match  Co.  v.  Hapgood,  141  Mass.  145 ;  Abbott  v. 
Hapgood,  ubi  supra.  Such  a  contract,  as  between  the  corporation  and 
any  other  party,  would  have  its  inception  when  entered  into  by  the 
corporation,  and  would  require,  to  make  it  valid,  tlie  existence  of  all 
such  elements  as  are  necessary  in  other  contracts. 


McARTHUR  v.   TIMES  PRINTING  CO. 

1892.     48  Minnesota,  319. 

Appeal  by  defendant.  Times  Printing  Company,  from  an  order  of 
the  district  court  of  Hennepin  county,  Canty,  J.,  made  August  4, 
1891,  denying  its  motion  for  a  new  trial. 

Action  brought  by  D.  A.  McArthur  to  recover  damages  sustained 
by  him  from  the  breach  of  a  contract  made  bj'-  defendant  with  him. 
He  was  employed  by  it  for  a  year  from  October  1,  1889,  to  solicit 
advertisements  for  its  newspaper,  and  was  to  receive  $20  a  week 
during  October,  and  $30  a  week  for  the  residue  of  the  year,  and  was 
also  to  receive,  at  the  end  of  the  year,  five  shares  of  its  stock,  of 
$100  each.  He  was  discharged  April  12,  1890.  After  the  year  ex- 
pired he  brought  this  suit.  It  was  tried  May  5,  1891,  and  plaintiff 
had  a  verdict  for  $450.  Defendant  moved  for  a  new  trial.  The 
motion  was  denied,  and  it  appealed. 

Geo.  F.  Edivards,  for  appellant. 

F.  B.  Wright,  for  respondent. 

Mitchell,  J.  The  complaint  alleges  that  about  October  1,  1889, 
the  defendant  contracted  with  plaintiff  for  his  services  as  advertis- 
ing solicitor  for  one  year ;  that  in  April,  1890,  it  discharged  him,  in 
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violation  of  the  contract.  The  action  is  to  recover  damages  for  the 
breach  of  the  contract.  The  answer  sets  up  two  defenses  :  (1)  That 
plaintiff's  employment  was  not  for  any  stated  time,  but  only  from 
week  to  week;  (2)  that  he  was  discharged  for  good  cause.  Upon 
tlie  trial  there  was  evidence  reasonably  tending  to  prove  that  in  Sep- 
tember, 1889,  one  C.  A.  Nimocks  and  others  were  engaged  as  pro- 
moters in  procuring  the  organization  of  the  defendant  company  to 
publish  a  newspaper ;  that,  about  September  12th,  Nimocks,  as  such 
promoter,  made  a  contract  with  plaintiff,  in  behalf  of  the  contem- 
plated company,  for  his  services  as  advertising  solicitor  for  the  pe- 
riod of  one  year  from  and  after  October  1st,  —  the  date  at  which  it 
was  expected  that  the  company  would  be  organized ;  that  the  corpo- 
ration was  not,  in  fact,  organized  until  October  16th,  but  that  the 
publication  of  the  paper  was  commenced  by  the  promoters  October 
1st,  at  which  date  plaintiff,  in  pursuance  of  his  arrangement  with 
Nimocks,  entered  upon  the  discharge  of  his  duties  as  advertising 
solicitor  for  the  paper ;  that  after  the  organization  of  the  company  he 
continued  in  its  employment  in  the  same  capacity  until  discharged, 
the  following  April ;  that  defendant's  board  of  directors  never  took 
any  formal  action  with  reference  to  the  contract  made  in  its  behalf 
by  Nimocks,  hnt  all  of  thp  stockholders,  directors,  and  officers  o^ 
the  ^.orporation  knew  of  this  contract  at  the  time  of  its  organization, 
or*  were  informed  of  it  soon  afterwards,  and  none  of  them  objec^edjo 
or  repudiated  it,  but,  on  the  contrarv,  retained  plaintiff  in  the  em- 
pioyment  of  the  company  without  any  other,  or  new  contract  as  to 
ms  services. 

There  is  a  line  of  cases  which  hold  that  where  a  contract  is  made 
in  behalf  of,  and  for  the  benefit  of,  a  projected  corporation,  the  cor- 
poration, after  its  organization,  cannot  become  a  party  to  the  con- 
tract, either  by  adoption  or  ratification  of  it.  Abbott  v.  Hajigood,  150 
Mass.  248,  (22  N.  E.  Rep.  907 ;)  Beach,  Corp.  §  198.  This,  how- 
ever, seems  to  be  more  a  question  of  name  than  of  substance ;  that 
is,  whether  the  liability  of  the  corporation,  in  such  cases,  is  to  be 
placed  on  the  grounds  of  its  adoption  of  the  contract  of  its  promot- 
ers, or  upon  some  other  ground,  such  as  equitable  estoppel.  This 
court,  in  accordance  with  what  we  deem  sound  reason,  as  well  as  the 
"weight  of  authority,  has  held  that,  while  aTcorporation  is  not  bound 
by  engagements  made  on  its  behalf  by  its  promoters  before  its  or- 
••pra.m7nt.inn,^ir.  r^i^y^  attpr  its  nrpra.nization,  make  such  engagements 
Its  own  contracts.  And  this  it  ni ay  do  precisely  as  it  might  make, 
similar  original  nnntrap.ts ;  formal  action^ot  its  Doara  of  directors 
BHlTlg  n6fl6Ssary  6nly  w'ffere  it  would  be  necessary  in  the  case  of  a 
similar  original  contract.  That  it  is  not  requisite  that  such  adoption 
or  acceptance  be  expressed,  but  it  may  be  inferred  from  acts  or  ac- 
quiescence on  part  of  the  corporation,  or  its  authorized  agents,  as 
any  similar  original  contract  might  be  shown.  Battelle  v.  North- 
western Cement  &  Concrete  Pavement  Co.,  37  Minn.  89,  (33  N.  W.  Rep. 
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.327.)  See,  also,  Mor.  Corp.  §  548^  The  right  of  the  corporate  agents 
to  adopt  an  agreement  originally' made  by  promoters  depends  upon 
the  purposes  of  the  corporation  and  the  nature  of  the  agreement. 
Of  course,  the  agreement  must  be  one  which  the  corporation  itself 
could  make,  and  one  which  the  usual  agents  of  the  company  have 
express  or  implied  authority  to  make.  That  the  contract  in  this  case 
was  of  that  kind  is  very  clear;  and  the  acts  and  acquiescence  of  the 
corporate  officers,  after  the  organization  of  the  company,  fully  justi- 
fied the  jury  in  finding  that  it  had  adopted  it  as  its  own. 

The  defendant,  however,  claims  that  the  contract  was  void  under 
the  statute  of  frauds,  because,  "  by  its  terms,  not  to  be  performed 
within  one  year  from  the  making  thereof,"  which  counsel  assumes 
to  be  September  12th,  —  the  date  of  the  agreement  between  plaintiff 
and  the  promoter.  This  proceeds  upon  the  erroneous  theory  that 
the  act  of  the  corporation,  in  such  cases,  is  a  ratification,  which 
relates  back  to  the  date  of  the  contract  with  the  promoter,  under  the 
familiar  maxim  that  "  a  subsequent  ratification  has  a  retroactive 
effect,  and  is  equivalent  to  a  prior  command."  But  the  liability  of 
the  corporation,  under  such  circumstances,  does  not  rest  upon  any 
principle  of  the  law  of  agency,  but  upon  the  immediate  and  voluntary 
act  of  the  company.  Although  the  acts  of  a  corporation  with  refer- 
ence to  the  contracts  made  by  promoters  in  its  behalf  before  its 
organization  are  frequently  loosely  termed  "  ratification,"  j'et  a  "  rati- 
fication," properly  so  called,  implies  an  existing  person,  on  whose 
behalf  the  contract  might  have  been  made  at  the  time.  There  can- 
not, in  law,  be  a  ratification  of  a  contract  which  could  not  have  been 
made  binding  on  the  ratifier  at  the  time  it  was  made,  because  the 
ratifier  was  not  then  in  existence.  I71  re  Empress  Enriineering  Co., 
16  Ch.  Div.  128 ;  Melhado  v.  Porto  Alegre,  N.  H.  &  B.  Ry.  Co.,  L.  R. 
9  C.  P.  505  ;  Kelner  v.  Baxter,  L.  R.  2  C.  P.  185.  What  is  called 
"  adoption,"  in  such  cases,  is,  in  legal  effect,  the  making  of  a  contract 
of  the  date  of  the  adoption,  and  not  as  of  some  former  date.  Tht 
contract  in  this  case  was,  therefore,  not  within  the  statute  of  frauds. 
The  trial  court  fairly  submitted  to  the  jury  all  the  issues  of  fact  in 
this  case,  accompanied  by  instructions  as  to  the  law  which  were 
exactly  in  the  line  of  the  views  we  have  expressed ;  and  the  evidence 
justified  the  verdict. 

The  point  is  made  that  plaintiff  should  have  alleged  that  the  con- 
tract was  made  with  ^imocks,  and  subsequently  adopted  by  the  de- 
fendant. If  we  are  correct  in  what  we  have  said  as  to  the  legal  effect 
of  the  adoption  by  the  corporation  of  a  contract  made  by  a  promoter 
in  its  behalf  before  its  organization,  the  plaintiff  properly  pleaded* 
the  contract  as  having  been  made  with  the  defendant.  But  we  do 
not  find  til  at  the  evidence  was  objected  to  on  the  ground  of  variance 
between  it  and  the  complaint.  The  assignments  of  error  are  very 
numerous,  but  what  has  been  already  said  covers  all  that  are  entitled 
to  any  special  notice. 

Order  affirmed. 
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1866. 

Law  Reports,  2  Common  Pleas,  174.1 

"    The  declaration  was  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  interest,  and  upon  accounts  stated. 

[Fleas  omitted.] 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
^-  Trinity  Term,  the  following  facts  appeared  in  evidence  :  —  The  plain- 

tiff was  a  wine  merchant,  and  the  proprietor  of  the  Assembly  Rooms 
at  Gravesend.  In  August,  1865,  it  was  proposed  that  a  company 
should  be  foijmed  tor  establishing  a  joint-stock  hotel  company  at 
fr-fi"  \^  (iravesencl,  to  be  called  The  Gravesend  Royal  Alexandra  Hotel  Com- 
pany, Limited,  of  which  the  following  gentlemen  were  to  be  the  direc- 
V^_^  tors,  viz.,  Mr.  L.  Calisher,  Mr.  T.  H.  Edmands,  Mr.  M,  Davis,  Mr. 
Macdonald,  Mr.  Hulse,  Mr.  N.  J.  Calisher  (one  of  the  defendants),  and 
the  plaintiff.  The  plaintiff  was  to  be  the  manager  of  the  proposed 
company,  and  Mr.  Dales  (another  of  the  defendants)  was  to  be  the 
permanent  architect.  One  part  of  the  scheme  was  that  the  company 
should  purchase  the  premises  of  the  plaintiff  for  a  sum  of  5000Z.,  of 
which  3000Z.  was  to  be  paid  in  cash,  and  2000Z.  in  paid  up  shares,  the 
stock,* &c.,  to  be  taken  at  a  valuation;  and  this  was  carried  into  effect 
and  completed,  the  other  defendant  (Baxter)  being  the  nominal  pur- 
chaser on  behalf  of  the  company.  In  December  a  prospectus  was  set- 
tled. On  the  9th  of  JajiuaiXt^lSfilLil  memorandum  of  association  was 
execute'cTEy  the  plaintiff  and  the  defendants  and  others. 

Pending  the  negotiations  the  business  had  been  carried  on  by  the 
plaintiff,  and  for  that  purpose  additional  stock  had  been  purchased  by 
him  ;  and  on  the  27th  of  January,  1866,  an  agreement  was  entered 
into  for  the  transfer  oi  tliis  additional  stock  to  the  company,  in  the 
following  terms  :  — 

«  January  27th,  1866. 
"  To  John  Dacier  Baxter,  Nathan  Jacob  Calisher,  and  John  Dales,  on 
'        behalf  of  the  proposed  Gravesend  Royal  Alexandra  Hotel  Com- 
pany, Limited. 

"Gentlemen,  —  I  hereby  propose  to  sell  the  extra  stock  now  at  the 
Assembly  Rooms,  Gravesend,  as  per  schedule  hereto,  for  the  sum  of 
900^.,  payable  on  the  28th  of  February,  1866. 

(Signed)     «  John  Kelner." 

Then  followed  a  schedule  of  the  stock  of  wines,  &c.,  to  be  purchased, 


) 


and  at  the  end  was  written  as  follows  :  — 

1 


1  rieadings  and  arguments  omitted.  — Ed. 

7 


KELNER   ..   BAXTEE.       ^^     ^   ^^.^^^^^gg     /  W<^ , 
"To  Mr.  John  Kelner.  /     '^--^(U^;:^.     7-^  /--^t*^ 

"  Sir,  —  We  have  received  your  offer  to  sell  the  extra  stock  as  above,  --v^   -tf-,-^ 
and  hereby  agree  to  and  accept  the  terms  proposed.  ^    ^ 

(Signed)     "  J.  D.  Baxter,        /,    ^*^ 
"  N.  J.  Calisher,    ^^^'T*-^ 
«  J.  Dales,  "^^"^z 

"  On  behalf  of  the  Gravesend  Eoyal  Alexandra 
Hotel  Company,  Limited." 

In  pursuance  of  this  agreement  the  goods  in  question  were  handed 
over  to  the  company,  and  consumed  by  them  in  the  business  of  the 
hotel ;  and  on  the  1st  of  February  a  meeting  of  the  directors  took 
place,  at  which  the  following  resolution  was  passed :  "  That  the  ar- 
rangement entered  into  by  Messrs.  Calisher,  Dales,  and  Baxter,  on 
behalf  of  the  company,  for  the  purchase  of  the  additional  stock  on  the 
premises,  as  per  list  taken  by  Mr.  Bright,  the  secretary,  and  pointed 
out  b}^  ]\Ir.  Kelner,  amounting  to  900Z.,  be,  and  the  same  is  hereby 
ratified."  There  was  also  a  subsequent  ratification,  hy  the  company, 
viz.,  on  the  11th  of  April,  but  this  was  after  the  commencement  of  the 
action. 

The  articles  of  association  of  the  company  were  duly  stamped  on  the 
13th  of  February,  and  on  the  20th  the  company  obtained  a  certificate 
of  incorporation  under  the.  25  &  26  Vict,  c.  89. 

The  company  having  collapsed,  the  present  action  was  brought 
against  the  defendants  upon  the  agreement  of  the  27th  of  January. 

On  the  part  of  the  defendants  oral  evidence  was  tendered  for  the 
purpose  of  showing  that  it  never  was  intended  that  they  should  be 
personally  liable ;  but  his  Lordship  rejected  it.  It  was  then  submit- 
ted that,  inasmuch  as  the  agreement  was  not  entered  into  by  the  de- 
fendants personally,  but  only  as  agents  for  the  hotel  company,  they 
thereb}^  incurred  no  personal  obligation  to  the  plaintiff,  who  was  him- 
self one  of  the  promoters. 

For  the  plaintiff  it  was  insisted  that,  there  being  no  company  in  ex- 
istence at  the  time  of  the  agreement,  the  parties  thereto  had  rendered 
themselves  personally  liable ;  and  that  there  could  be  no  ratification 
of  the  contract  by  a  subsequently  created  company. 

A  verdict  was  taken  for  the  plaintiff  for  900^.,  subject  to  leave  re- 
served to  the  defendants  (upon  giving  security)  to  move  to  enter  a 
nonsuit,  on  the  ground  that  the  agreement  of  the  27th  of  January  did 
not  make  them  personally  liable. 

Nov.  6, 1866.  Seymour,  Q.  C,  obtained  a  rule  nisi  accordingly,  and 
also  for  a  new  trial  on  the  ground  of  misdirection  on  the  part  of  the 
learned  judge,  "  in  not  allowing  witnesses  to  be  called  to  contradict 
the  plaintiff  as  to  the  defendants'  personal  liability." 

J.  Broivn,  Q.  C,  and  Thesiger,  shewed  cause. 

Seyynoiir,  Q.  C.,  in  support  of  the  rule. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  for  the  price  of  goods  sold  and  delivered  :  and  the  ques- 


384  KELNER   V.    BAXTER. 

tion  is  wlietlier  the  goods  were  delivered  to  the  defendants  under  a 
contract  of  sale.  The  alleged  contract  is  in  writing,  and  commences 
with  a  proposal  addressed  to  the  defendants,  in  these  words  :  —  "I 
hereby  propose  to  sell  the  extra  stock  now  at  the  Assembly  Rooms, 
Gravesend,  as  per  schedule  hereto,  for  the  sum  of  900/.,  payable  on  the 
28th  day  of  February,  1866."  Nothing  can  be  more  distinct  than  this 
as  a  vendor  proposing  to  sell.  It  is  signed  by  the  plaintiff,  and  is  fol- 
lowed by  a  schedule  of  the  stock  to  be  purchased.  Then  comes  the 
other  part  of  the  agreement,  signed  by  the  defendants  in  these  words, 
—  '*  Sir,  We  have  received  your  offer  to  sell  the  extra  stock  as  above, 
and  hereby  agree  to  and  accept  the  terms  proposed."  If  it  had  rested 
there,  no  one  could  doubt  that  there  was  a  distinct  proposal  by  the 
vendor  to  sell,  accepted  by  the  purchasers,  A  difficulty  has  arisen 
because  the  plaintiff  has  at  the  head  of  the  paper  addressed  it  to  the 
defendants,  "  on  behalf  of  the  proposed  Gravesend  Royal  Alexandra 
Hotel  Company,  Limited,"  and  the  defendants  have  repeated  those 
words  after  their  signatures  to  the  document;  and  the  question  is, 
whether  this  constitutes  any  ambiguity  on  the  face  of  the  agreement, 
or  prevents  the  defendants  from  being  bound  byTt!  1  agree"tliat  if  the 
Gravesend  Royal  Alexandra  Hotel  Company  had  been  an  existing 
company  at  this  time,  the  persons  who  signed  the  agreement  would 
have  signed  as  agents  of  the  company.  But,  as  there  was  no  company 
in  existence  at  the  time,  the  agreement  would  be  wholly  inoperative 
unless  it  were  held  to  be  binding  on  the  defendants  personally.  The 
cases  referred  to  in  the  course  of  the  argument  fully  bear  out  the  pro- 
position that,  where  a  contract  is  signed  by  one  who  professes.-M  be 
signing  "  as  ageht,^^  but  wUo  nas  no  principal  existing  at  the  time, 
and  the  contract  would  be  altogether  inoperative  unless  binding. upoja. 
the  person  who  signed  it,  he  is  bound  thereby :  and  a  stranger  can- 
not  by  a  subsequent  ratification  relieve  him  from  that  responsibility. 
When  the  company  came  afterwards  into  existence  it  was  a  totally 
new  creature,  having  rights  and  obligations  from  that  time,  but  no 
rights  or  obligations  by  reason  of  anything  which  might  have  been 
done  before.  It  was  once,  indeed,  thought  that  an  inchoate  liability 
might  be  incurred  on  behalf  of  a  proposed  company,  which  would  be- 
come binding  on  it  when  subsequently  formed :  but  that  notion  was 
manifestly  contrary  to  the  principles  upon  which  the  law  of  contract 
is  founded.  There  must  be  two  parties  to  a  contract ;  and  the  rights 
and  obligations  which  it  creates  cannot  be  transferred  by  one  of  them 
to  a  third  person  who  was  not  in  a  condition  to  be  bound  by  it  at  the 
time  it  was  made.  The  history  of  this  company  makes  this  construc- 
tion to  my  mind  perfectly  clear.  It  was  no  doubt  the  notion  of  all  the 
parties  that  success  was  certain  :  but  the  plaintiff  parted  with  his  stock 
upon  the  faith  of  the  defendants'  engagement  that  the  price  agreed  on 
should  be  paid  on  the  day  named.  It  cannot  be  supposed  that  he  for 
a  moment  contemplated  that  the  payment  was  to  be  contingent  on  the 
formation  of  the   company  by  the  28th  of  February.      The  paper 
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expresses  in  terms  a  contract  to  buy.  And  it  is  a  cardinal  rule  that  no 
ora  evidence  shall  be  admitted  to  shew  an  intention  different  from 
that  which  appears  on  the  face  of  the  writmp:.  I  come,  therefore,  to 
the  conclusion  that  the  defendants,  having  no  principal  who  was  bound 
originally,  or  who  could  become  so  by  a  subsequent  ratification,  were 
themselves  bound,  and  that  the  oral  evidence  offered  is  not  admissible 
to  contradict  the  written  contract. 

WiLLEs,  J.  I  am  of  the  same  opinion.  Evidence  was  clearly  inad- 
missible  to  shew  that  the  parties  contemplated  that  the  liability  on  this 
contract  should  rest  upon  the  company  and  not  upon  the  persons  con- 
tracting on  behalf  of  the  proposed  company.  The  utmost  it  could 
amount  to  is,  that  both  parties  were  satisfied  at  the  time  that  all  would 
go  smoothly,  and  consequently  that  no  liability  would  ensue  to  the  de- 
fendants. The  contract  is,  in  substance,  this,  —  "  I,  the  plaintiff,  agree 
to  sell  to  you,  the  defendants,  on  behalf  of  the  Gravesend  Royal 
Alexandra  Hotel  Company,  my  stock  of  Avines  ;  "  and,  ''We,  the  de- 
fendants, have  received  your  offer,  and  agree  to  and  accept  the  terms 
proposed ;  and  you  shall  be  paid  on  the  28th  of  February  next."  Who 
is  to  pay  ?  The  company,  if  it  should  be  formed.  But,  if  the  com- 
pany should  not  be  formed,  who  is  to  pay  ?  That  is  tested  by  the  fact 
of  the  immediate  delivery  of  the  subject  of  sale.  If  payment  was  not 
made  by  the  company,  it  must,  if  by  anybody,  be  by  the  defendants. 
That  brings  one  to  consider  whether  the  company  could  be  legally 
liable.  I  apprehend  the  company  could  only  become  liable  upon  a  new 
contract.  It  would  require  the  assent  of  the  plaintiff  to  discharo-e  the 
defendants.  Could  the  company  become  liable  by  a  mere  ratification  ? 
Clearly  not.  Ratification  can  only  be  by  a  person  ascertained  at  the 
time  of  the  act  done,  —  by  a  person  in  existence  either  actually  or  in 
contemplation  of  law ;  as  in  the  case  of  assignees  of  bankrupts  and 
administrators,  whose  title,  for  the  protection  of  the  estate,  vests  by 
relation.  The  case  of  an  executor  requires  no  such  ratification,  inas- 
much as  he  takes  from  the  will.  It  is  unnecessary,  however,  to  pur- 
sue this  further.  In  addition  to  the  cases  cited  at  the  bar,  I  would 
refer  to  Gunn  v.  London  and  Lancashire  Fire  Insurance  Company,^ 
where  this  Court,  upon  the  authority  of  Payne  v.  Neic  South  Wales 
Coal  and  International  Steam  Navigation  Company,-  held  that  a  con- 
tract made  between  the  projector  and  the  directors  of  a  joint-stock 
company  provisionally  registered,  but  not  in  terms  made  conditional 
on  the  completion  of  the  company,  was  not  binding  upon  the  subse- 
quent completely  registered  company,  although  ratified  and  confirmed 
by  the  deed  of  settlement :  and  Williams,  J.,  said,  that,  ''  to  make  a 
contract  valid,  there  must  be  parties  existing  at  the  time  who  are 
capable  of  contracting."  That  is  an  authority  of  extreme  importance 
upon  this  point ;  and,  if  ever  there  could  be  a  ratification,  it  was  in 
that  case.  Both  upon  principle  and  upon  authority,  therefore,  it  seems 
to  me  that  the  company  never  could  be  liable  upon  this  contract :  and, 
1  12  C.  B.  (N.  S.)  694.  2  10  Ex.  283  ;  24  L.  J.  (Ex.)  117. 
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as  was  put  by  my  Lord,  construing  this  document  iit  res  magis  valeat 
quam  pereat,  we  must  assume  that  the  parties  contemplated  that  the 
persons  signing  it  would  be  personally  liable.  Putting  in  the  words 
"  on  behalf  of  the  Gravesend  Royal  Alexandra  Hotel  Company,"  would 
operate  no  more  than  if  a  person  should  contract  for  a  quantity  of  corn 
"  on  behalf  of  my  horses."  As  to  the  suggestion  that  there  should 
have  been  a  special  count,  that  is  quite  a  mistake.  There  need  not  be 
a  special  count  unless  there  was  a  person  existing  at  the  time  the  con- 
tract was  made  who  might  have  been  principal.  The  common  count 
perfectly  well  represents  the  character  of  the  liability  which  these  de- 
fendants incurred.  It  is  quite  out  of  the  question  to  suppose  that 
there  was  any  mistake.  The  document  represents  the  real  transaction 
between  the  parties.  I  think  that  the  course  taken  at  the  trial  was 
perfectly  correct,  and  that  the  rule  should  be  discharged. 

Byles,  J.  I  am  of  the  same  opinion.  At  first,  I  must  confess,  I 
entertained  some  doubt,  the  contract  appearing  on  the  face  of  it  to 
have  been  entered  into  by  the  defendants  on  behalf  of  the  company. 
The  true  rule,  however,  is  that  stated  by  Mr.  Thesiger,  viz.,  that  per- 
sons who  contract  as  agents  are  generally  personally  responsible  where 
there  is  no  other  person  who  is  responsible  as  principal.  Suppose  this 
company  never  came  into  existence  at  all,  could  it  be  doubted  that  these 
defendants  must  be  held  to  have  bound  themselves  personally  ?  Then, 
was  it  contemplated  that  the  liability  was  conditional  only  until  the 
company  should  be  formed  ?  It  is  said  that  the  contract  was  ratified 
by  the  company  after  it  came  into  existence.  There  could,  however,  be 
no  ratification.  Omnis  7'atihahitio  retrotrahitur,  et  mandato  priori  cequi- 
'paratur :  but  the  ratification  must  be  by  an  existing  person,  on  whose 
behalf  the  contract  might  have  been  made  at  the  time.  That  could 
not  be  so  here :  a  subsequent  ratification  by  the  company  could  only 
be  with  the  assent  of  the  plaintiff ;  and  then  it  would  be  a  new  con- 
tract. Mr.  Seymour  contended  that  the  contract  might  amount  to  a 
personal  undertaking  on  the  part  of  the  defendants  that  the  company 
shall  pay.  That  would  make  them  equally  liable.  Any  objection  on 
the  score  of  the  Statute  of  Frauds  would  be  cured  by  the  Mercantile 
Law  Amendment  Act,  19  &  20  Vict.  c.  97.  In  no  way,  therefore,  in 
which  it  can  be  put,  could  the  company  become  responsible. 

[The  concurring  opinion  of  KeatinGj  J.,  is  omitted.] 

Rule  discharged. 
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^^      I     v^  ^^^^-     172  Penn5y/i-«nta,  185.  ^^^^      e  fi-^^  ■   <^-^^    •  - 

y^v^  Opinion  by  Mr.  Justice  Williams  :  — 

This  case  depends  upon  the  inferences  to  be  drawn  from  the  evi-  ^J.    ft.. 
dence  submitted  to  the  orphans'  court.     The  auditing  judge  reached  t,».,.^u^^,-<^ 
.^Mx^A-      one  conclusion  while  his  associates  reached  the  opposite  one,  and  it   <\    am^Lul^ 
becomes  necessary  to  inquire  whether  the  evidence  fairly  sustains  the        -  -^  - 
decree  made  by  the  majority  of  that  court.     It  appears  that  several 
persons,  among  whom  were  Heckman  and  Shafto,  had  arranged  to    *^  //*^^ 
organize  a  company  for  the  manufacture  and  sale  of  brick.     Shafto  ^^^         - 
was  the  only  one  of  the  number  who  was  an  experienced  brickmaker,          / 
and  his  judgment  as  to  the  preliminary  arrangements,  including  the    ^*-*-    '^"^ 


selection  of  materials  and  the  location  of  a  brickyard,  was  relied  on  -*-»->^'*'*-'^ 
by  all  his  associates.     He  was  at  the  same  time  the  agent  of  Ward,   ^  ^-^ 
employed  by  him  to  secure  a  tenant  for  a  brickyard  owned  by  him,    o^oJ^    ' 
with  the  promise  that  he  should  have  one  quarter  of  the  rent  obtained.    ./t„44.,<M. 
Under  these  circumstances  he  directed  the  attention  of  his  associates    /j^^,^^.^*^ 
to  Ward's  property,  proposing  a  lease  of  the  yard  and  of  the  right  to         / 
take  the  clay,  to  be  paid  for  by  a  royalty  of  one  dollar  per  thousand 
bricks,  with  a  minimum  royalty  of  twenty-five  hundred  dollars  for  the    ^    "^^ 
first  year  and  four  thousand  per  annum  thereafter.      Two  or  three  of  .'•     ^«.    ' 
his  associates,  including  Heckman,  visited  the  property  at  his  instance.  ^    f^-*^ 
The  brick  company  had  not  been  organized.     A  meeting  was  brought      r^i^     t 
^-^     about  by  Shafto  between  Ward  and  his  own  associates  in  the  brick  enter-         j.  ,^ 
"--6^  prise,  which  resulted  in  a  lease  upon  the  terms  Shafto  had  proposed. 
'to   ,       Heckman  was  to  become  the  president  of  the  company  when  it  was 
1^\  fully  organized,  and  the  lease  was  executed  by  him  on  behalf  of  the  ^^'^'^'^    -^ 
^^^_^"  company  then  in  process  of  formation,  and  as  soon  as  the  company  was  '^^-^'^-^^^-^ 
in  condition  to  take  it  he  assigned  it  directly  to  the  corporation.)    This    /.^...^^i/h. 
was  done  in  pursuance  of  an  understanding  to  which  his  associates.  [^,^^^,^^ 
"        including  Shafto,  the  agent  of  the  lessor,  were  parties.     The  bills  were  ^.^ 

thereafter  made  to  the  Philadelphia  Brick  Company,  presented  to  its 
-        officers,  and  paid,  except  in  one  instance,  by  its  checks. 

Under  the  circumstances  disclosed  by  the  evidence,  we  think  the 
knowledge  of  Shafto  was  notice  to  his  principal  that  the  tenant  of  the 
yard  and  the  purchaser  of  the  clay  was  the  corporation  and  not  any 
member  or  officer  thereof ;  that  the  corporation  was  the  prospective 
operator  and  owner  of  the  works,  and  was  to  be  looked  to  for  the  rents 
or  royalties.  The  subsequent  course  of  dealing  would  indicate  actual 
Jl^,«^-v_  knowledge  of  the  facts,  and  recognition  of  the  relation  of  lessor  and 
^^4^,^  t^  lessee  between  himself  and  the  corporation  on  the  part  of  Ward. 
Ji^l^j^—  We  are  not  prepared  to  adopt  the  conclusion  reached  by  the  court 
below,  that  the  bad  faith  of  Shafto  in  his  dealings  with  his  associates 
''^'^"^^  rendered  the  contract  he  had  negotiated  between  them  and  his  em- 
i-'yjuuJ'  ployer  absolutely  void.  As  to  any  right  of  action  or  interest  of  his 
p,^,^  own,  that  result  might  well  follow  j  but  we  can  see  no  reason  why  the 
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lessor  should  not  recover  for  his  royalties,  at  least  as  to  so  much  thereof 
as  he  was  actually  to  receive.  It  is  not  necessary,  however,  to  enter 
upon  that  subject.  We  place  the  affirmance  of  this  judgment  on  the 
ground  already  indicated.  The  agent  negotiated  this  lease.  He  knew 
perfectly  well  who  was  to  be  the  lessee,  and  by  whom  the  enterprise 
was  to  be  conducted.  He  was  himself  a  member  of  the  company  for 
whose  use  and  benefit  Heckman  became  temporarily  a  substitute  ;  and 
it  would  have  been  a  fraud  on  Heckman  for  Shafto  to  attempt  to  hold 
him  personally  responsible  for  what  he  well  knew  was  understood  to 
be  the  obligation  of  the  corporation.  The  principal  cannot  secure  the 
benefit  of  the  contract  and  repudiate  the  means  by  which  its  execution 
was  induced.  He  stands  on  the  ground  on  which  his  agent  has  put  him. 
The  assignments  of  error  are  overruled  and  the  decree  is  afiirmed. 
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Gaines,  Associate  Justice.  This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  upon  open  account  for 
services  rendered.  The  plaintiff  in  the  trial  court  obtained  a  judg- 
ment, which  was  affirmed  by  the  Court  of  Civil  Appeals.  This  writ 
of  error  is  sued  out  for  the  purpose  of  reversing  that  judgment. 

The  plaintiff  in  error,  the  defendant  in  the  trial  court,  is  a  corpora- 
tion, organized  under  the  general  law  of  the  State  for  the  purpose 
of  constructing  and  operating  a  railroad.  The  defendant  in  error, 
the  plaintiff  in  the  trial  court,  is  a  practising  attorney  at  law.  The 
services  for  which  a  recovery  was  sought  were  for  aiding  to  raise  a 
bonus  and  for  legal  advice  and  assistance,  and  were  rendered  both 
before  and  after  the  filing  with  the  Secretary  of  State  the  company's 
articles  of  incorporation. 

The  testimony,  as  shown  by  the  statement  of  facts,  in  so  far  as  it 
bears  upon  the  question  before  the  court,  is  in  siibstance  as  follows  : 

The  plaintiff  testified,  that  in  March,  1889,  lie  was  employed  by 
one  Anderson  to  assist  in  raising  a  bonus  for  the  defendant  company, 
and  "agreed  that  the  said  company  would  pay  him  well  for  his  ser- 
vices ; "  that  Anderson  was  a  promoter  of  the  corporation,  and  repre- 
sented himself  as  its  general  manager,  and  employed  plaintiff  not 
only  to  assist  in  procuring  the  bonus,  but  to  attend  to  all  the  com- 
pany's business  as  its  attorney  ;  that  in  September,  1889,  Anderson 
allowed  his  account,  and  was  at  that  time  the  owner  of  a  majority  of 
the  stock,  which  he  subsequently  transferred  to  one  Stone,  the  presi- 
dent of  the  company,  and  his  associates. 

Stone  testified,  on  behalf  of  the  company,  that  in  the  spring  of 
1889,  in  Kansas  City,  Missouri,  he  employed  Anderson  to  go  to 
1  Arguments  omitted.  — Ed. 
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X  Weatherford,  and  to  procure  a  bonus  of  $40,000  and  survej  the  right 
(of  wa^ijForjLiailmadJrQJB.that  city  to  Mineral  Wells,  and  to  pay  him 
iSlOOO  fojiJiia,  services  ;  that  he  had  paid  Anderson  according  to  his 
tagreement ;  that  he  did  not  know  that  Anderson  had  ever  employed 
plaintiff  for  any  purpose  ;  that  Anderson  was  never  general  manager 
for  the  company,  and  held  no  office  in  it  except  that  of  director ;  that 
he  knew  that  the  plaintiff  was  interesting  himself  in  procuring  the 
bonus,  but  supposed  he  was  working  for  one  Johnson,  who  was  one  of 
the  charter  members,  and  who  owned  certain  coal  lauds  which  he 
wished  to  sell  to  the  projectors  of  the  railroad ;  that  plaintiff  never 
said  anything  to  him  about  the  company  owing  him  anything,  and 
that  the  first  he  knew  of  plaintiff's  claim  was  when  this  suit  was 
brought. 

There  was  further  testimony  tending  to  show,  that  Anderson  was 
the  chief  active  promoter  of  the  enterprise,  and  that  he  had  the  prin- 
cipal management  of  the  business  from  its  inception  in  March  until 
he  retired  in  September,  1889 ;  and  that  during  this  time  the  plaintiff 
was  frequently  in  attendance  upon  him,  aiding  and  assisting  him  in 
procuring  the  bonus,  and  otherwise  promoting  the  objects  of  the  com- 
pany. 

No  controversy  is  raised  in  this  court  as  to  the  fact  of  plaintiff's 
services,  or  as  to  their  value. 

The  trial  judge,  as  conclusions  of  fact,  found,  in  substance,  that 
some  kind  of  a  company  was  formed  to  build  the  railway  from 
Weatherford  to  Mineral  Wells  ;  that  Anderson  was  "  the  principal 
mover  in  said  scheme,  and  was  so  recognized  by  all  parties  ;  "  that 
he  employed  plaintiff  to  assist  him  in  procuring  a  bonus  and  in  other- 
wise advancing  the  enterprise,  and  that  the  plaintiff  rendered  service 
under  said  employment,  both  before  and  after  the  articles  of  the  com- 
pany were  filed ;  that  the  bonus  was  raised,  and  was,  after  its  incor- 
poration, accepted  by  said  company. 

The  Court  of  Civil  Appeals  adopt  the  findings  of  the  trial  judge, 
and  add  additional  findings  as  follows  :  "  The  charter  of  the  defend- 
ant company  was  signed  and  acknowledged  about  June  1,  1889,  and 
was  filed  in  the  office  of  the  Secretary  of  State  at  Austin,  July  2, 
1889.  The  bonus  or  subsidy  was  not  secured  until  after  the  filing  of  ,v  ,  *^ 
the  charter.  The  record  would  have  justified  the  trial  court,  and  (J  i^fr^^ 
so  justifies  us,  in  finding,  as  we  do,  the  fact  to  be,  that  in  availing 
itself  of  the  subsidy  secured,  the  company  knew  of  the  services  of 
the  plaintiff  in  raising  the  bonus."  ' 

Under  the  statute,  the  corporation  came  into  existence  when  its      .  s.  •  ■ 
articles  of  incorporation  were  filed  in  the  office  of  Secretary  of  State,        ,       lyV 
Rev.  Stats.,  arts.  4104,  4105.      Although  the  trial  court  found  that       ^^C^-'*'*^ 
the  services  for  which  plaintiff  sued  were  rendered  in  part  before 
and  in  part  after  the  filing  of  the  articles,  their  value  was  assessed 
as  an  entirety  at  $500,  and  judgment  was  rendered  for  the  whole 
amount.     In  this  there  was  error.     We  are  of  opinion,  that  under  the 
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circumstances  of  this  case,  as  shown  by  the  evidence,  the  defendant 
corporation  can  not  be  held  liable  to  the  plaintiff  for  any  services  ren- 
dered by  him  before  it  was  brought  into  legal  existence. 

Upon  the  question  as  to  the  liability  of  a  corporation  growing  out 
of  contracts  made  on  its  behalf  by  its  promoters,  there  is  considerable 
diversity  and  some  conflict  of  opinion.  But  there  are  some  proposi- 
tions affecting  this  question  upon  which  the  authorities  seem  to  be  in 
substantial  accord.  A  promoter,  though  he  purport  to  act  on  behalf 
of  the  projected  corporation,  and  not  for  himself,  can  not  be  treated  as 
agent,  because  the  nominal  principal  is  not  then  in  existence  ;  and 
hence  when  there  is  nothing  more  than  a  contract  by  a  promoter,  in 
which  he  undertakes  to  bind  the  future  corporation,  it  is  generally 
conceded  that  it  can  not  be  enforced.  Kelner  v.  Baxter,  L.  E.,  2  Com. 
PI.,  174 ;  Melhado  v.  Railway,  L.  E.,  9  Com.  PL,  503. 

The  promoters  themselves  are  liable  upon  the  contract,  unless  the 
person  with  whom  they  engage  agrees  to  look  to  some  other  fund  for 
payment.     Kerridge  v.  Hesse,  9  Carr.  &  P.,  200. 

The  statute,  however,  which  authorizes  the  incorporation  may  pro- 
vide that  the  corporation,  when  formed,  shall  pay  the  necessary  ex- 
penses of  promoting  the  scheme  ;  in  such  a  case,  though  the  right  of 
action  is  dependent  upon  the  contract,  the  liability  is  created  by  the 
statute.     Re  Rotherham,  etc.,  Co.,  L.  T.  Rep.,  N.  S.,  217. 

It  is  now  held  in  England,  that  although  the  articles  of  association 
bind  the  company  to  pay  the  expenses  of  its  promotion,  a  third  party 
can  not  avail  himself  of  such  a  provision  so  as  to  maintain  an  action 
against  the  company.  Re  Rotherhavi,  etc.,  Co.,  supra  ;  Eley  v.  Assur- 
ance Co.,  34  L.  T.  Rep.,  N.  S.,  190. 

It  is  also  generally  held,  that  contracts  by  promoters  made  on  be- 
half of  the  corporation,  within  the  scope  of  its  general  authority,  may 
be  adopted  by  the  latter  after  its  organization.  Some  of  the  courts 
say  they  may  be  ratified ;  but  ratification  presupposes  a  principal 
existing  at  the  time  of  the  agent's  action,  and  it  seems  to  us,  there* 
fore,  that  the  term  is  not  applicable  in  its  technical  sense.  McArthur 
v.  Printing  Co.,  51  N.  W.  Rep.,  215  ;  Spiller  v.  Paris  Skating  Rink 
Co.,  7  Ch.  Div.,  368. 

With  the  exception  of  the  law  courts  of  England,  the  rule  is  also 
very  generally  recognized,  that  if  a  contract  be  made  on  behalf  of  a 
corporation  by  its  promoters,  and  the  corporation,  after  its  organiza- 
tion, with  a  knowledge  of  the  facts,  accept  its  benefits,  it  must  take 
it  with  its  burdens ;  and  if  the  other  party  has  performed  the  stipula- 
tion binding  upon  him,  it  may  be  enforced  as  against  the  corporation. 
Spiller  V.  Rink  Co.,  supra ;  Loucke  v.  Warehousing  Co.,  G  Ch.,  67. 

But  as  to  the  application  of  the  rule  last  announced,  the  courts 
differ  in  opinion.  A  leading  case  upon  this  subject  is  Edwards  v. 
Grand  Junction  Raihimy  Company,  1  Milne  &  Cr.,  650.  There  the 
promoters  of  the  railway  company  had  entered  into  a  contract  with 
the  trustees  of  a  turnpike  company,  in  which  the  latter  agreed  to  with.- 
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draw  their  opposition  to  an  act  of  Parliament  for  the  incorporation  of 
the  railway  company,  in  consideration  of  an  agreement  by  the  pro- 
moters to  insert  certain  clauses  in  the  act  as  to  the  nature  of  the 
necessary  constructions  at  the  crossing  of  the  railway  and  the  turn- 
pike road,  and  the  opposition  was  withdrawn,  but  the  clauses  were 
not  inserted ;  and  it  was  held,  that  the  railway  company  should  be 
enjoined  from  constructing  the  crossing  in  a  manner  different  from 
that  specified  in  the  clauses  which  had  been  agreed  upon  and  had 
been  omitted.  The  correctness  of  the  ruling  in  this  case  was  seri- 
ously questioned  in  the  House  of  Lords  in  Preston  v.  Railway,  5 
House  of  Lords,  605,  and  in  Caledonian  Railway  Co.  v.  Helensburg, 
2  McQueen,  391.  Same  case,  2  Jur.,  N.  S.,  695.  We  presume  the 
doubt  as  to  this  case  arises  from  the  fact  that  the  only  benefit  ac- 
cepted by  the  defendant  company  was  the  exercise  of  the  powers 
conferred  upon  it  by  the  act  of  Parliament. 

When  the  promoters  of  a  railway  company  have  agreed  with  a  1 
landed  proprietor  through  whose  estates  the  road  is  projected  to  run, 
to  take  the  requisite  quantity  of  his  land  at  a  stipulated  price,  and 
after  the  corporation  is  formed  it  takes  the  land,  it  is  certainly  equitar 
ble  that  the  company  should  be  made  to  pay  the  agreed  corapensar 
tion ;  and  the  doctrine  is  recognized  in  many  English  equity  cases.  \ 
Stanley  v.  Railway,  3  Milne  &  Cr.,  773  ;  Gooday  v.  Colchester  Railway 
Co.,  L.  E.,  15  Eq.,  596  ;  Preston  v.  Liverpool  Railway  Co.,  L.  R.,  7 
Eq.,  124 ;  Edwards  v.  Grand  Junction  Railway  Co.,  1  jVtilne  &  Cr., 
650. 

The  same  rule  has  been  announced  also  in  many  American  cases. 
Little  Rock  Railway  Co.  v.  Perry,  37  Ark.,  164 ;  Paxton  Cattle  Co.  v. 
Bank,  21  Xeb.,  621 ;  Grape  Sugar  Co.  v.  Small,  40  Md.,  395  ;  Bomnier 
V.  Manufacturing  Co.,  81  N.  Y.,  468  ;  Battelle  v.  Pavement  Co.,  37 
Minn.,  89;  McArthur  v.  Printing  Co.,  supra. 

Having  exercised  rights  and  enjoyed  benefits  secured  to  it  by  the    ^7^, 
terms  of  a  contract  made  by  its  promoters  in  its  behalf,  a  corporation    "        ' 
should  be  held  estopped  to  deny  its  validity. 

Again,  when  the  promoters  of  a  corporation  have  made  a  contract  -c  i^^^/fT 
in  its  behalf,  to  be  performed  after  it  is  organized,  it  may  be  deemed 
a  continuing  offer  on  part  of  the  other  party  to  the  agreement,  unless 
withdrawn  by  him,  and  may  be  accepted  and  adopted  by  the  corpo-  ,. 
ration  after  such  organization ;  and  the  exercise  of  any  right  incon- 
sistent with  the  nonexistence  of  such  contract  might  be  deemed  con- 
clusive evidence  of  such  adoption. 

But  there  are  some  cases  which  go  a  step  further.  Loic  v.  RaiU 
way,  45  New  Hampshire,  370,  was  a  case  of  a  Vermont  corporation 
sued  in  New  Hampshire  upon  a  contract  made  in  the  former  State. 
After  a  charter  had  been  granted,  but  before  an  organization  had  been 
effected,  a  public  meeting  was  held  to  promote  the  enterprise,  at 
which,  it  is  to  be  presumed  from  the  opinion,  the  corporators  were 
present  or  were  represented.     A  proposition  was  made  that  the  plain- 
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tiff  should  be  employed  and  paid  to  visit  various  towns  and  cities  to 
interest  capital  in  the  projected  scheme,  and  to  solicit  and  procure 
subscriptions.  The  plaintiff  accepted  the  offer  and  performed  the  ser- 
vices, and  it  was  held  that  the  corporation  was  liable.  The  court  de- 
termined that  the  question  of  liability  depended  upon  the  law  of  Ver- 
mont, as  announced  in  the  case  of  Hall  v.  RaUivay,  28  Vermont,  401. 
But  they  were  also  inclined  strongly  to  think,  that  upon  general  prin- 
ciples the  company,  by  accepting  subscriptions  which  were  procured 
by  the  plaintiff,  bound  itself  to  pay  for  his  services.  They  also  seem 
to  recognize  the  doctrine,  that  after  a  charter  has  been  granted  a 
majority  of  the  corporators  have  the  power  to  make  contracts  neces- 
sary to  perfect  the  organization,  which  may  be  binding  upon  the  com- 
pany when  formed.  But  they  also  lay  stress  upon  the  fact  that  the 
charter  of  the  defendant  corporation  provided,  that  "  the  expenses  of 
all  surveys  and  examinations,  as  also  of  the  preliminary  surveys 
already  made  and  making,  and  all  manner  of  incidental  expenses 
relating  thereto,  shall  be  paid  by  said  corporation." 

In  Hall  V.  Railway,  supra,  a  corporator  was  held  entitled  to  recover 
for  necessary  services  in  organizing  the  company,  although  there  was 
no  express  promise  by  any  one  that  he  should  be  paid.  Unless  the 
charter  of  the  company  provided  for  the  payment  of  such  expenses, 
this  decision  we  think  is  unsupported  by  autliority. 

It  is  generally  held,  that  in  the  absence  of  such  provision  in  the 
act  of  incorporation  in  case  of  a  special  charter,  or  in  the  general  law 
or  in  the  articles  of  incorporation  under  a  general  law,  no  implied 
promise  can  be  imputed  to  a  corporation  to  pay  for  the  services  of  a 
corporator  or  promoter  before  the  corporation  comes  into  existence. 
A  contract  made  by  promoters  may  be  adopted  by  a  corporation,  ex- 
pressly or  impliedly,  by  exercising  rights  under  it ;  but  otherwise  it  is 
not  binding  upon  such  corporation.  Kelner  v.  Baxter,  supra ;  Melhado 
V.  Railway,  supra ;  Railway  v.  Ketchum,  27  Conn.,  170  ;  Kerridge  v. 
Hesse,  9  Ciarr.  &  P.,  200  ;  Munson  v.  Railway,  103  N.  Y.,  58 ;  Morri- 
son V.  Mining  Co.,  52  Cal.,  306 ;  Gent  v.  Ins.  Co.,  107  111.,  652  ;  Rail- 
way v.  Sage,  65  111.,  328 ;  Western,  etc.,  Co.  v.  Cousley,  72  111.,  531 ; 
Ruffington  v.  Borden,  80  Wis.,  635 ;  see  also.  Railway  v.  Helensburg, 
2  McQueen  (H.  of  L.) ;  same  case,  2  Jur.,  N.  S.,  695 ;  Teft  v.  Bank, 
141  Pa.,  550. 

Now,  when  it  is  said  that  when  a  corporation  accepts  the  benefit  of 
a  contract  made  by  its  promoters,  it  takes  it  cum  onere,  it  is  impor- 
tant to  understand  distinctly  wliat  is  meant.  There  is,  so  far  as  this 
matter  is  concerned,  a  radical  difference  between  a  promise  made  on 
behalf  of  the  future  corporation  in  the  contract  itself,  the  benefits  of 
which  the  corporation  has  accepted,  and  the  promise  in  a  previous 
contract  to  pay  for  services  in  procuring  the  latter  to  be  made.  This 
is  well  illustrated  by  the  facts  of  the  present  case.  Here  a  proposi- 
tion was  made  on  behalf  of  the  company,  by  its  promoters,  that  if  a 
bonus  should  be  subscribed  and  paid  to  it,  it  would  build  it?  road  be- 
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tween  certain  points,  and  would  carry  coal  at  a  certain  stipulated  rate. 
By  accepting  the  bonus,  the  company  became  bound  to  fulfill  the  stip- 
ulations of  that  contract.  That  was  the  burden  which  it  took  with 
the  benefit  of  the  agreement.  But  it  also  appears  that  one  of  the 
promoters  promised  the  plaintiff,  that  if  he  would  assist  in  procuring 
subscribers  to  the  bonus,  the  company  would  pay  him  for  his  services. 
This  was  no  part  of  the  contract  the  benefits  of  which  were  taken  by 
the  defendant. 

The  benefits  of  a  contract  are  the  advantages  which  result  to  either 
party  from  a  performance  by  the  other ;  and  in  like  manner  its  bur- 
dens are  such  as  its  terms  impose.  A  more  accurate  manner  of  stat- 
ing the  nature  of  the  plaintiff's  demand  is  to  say,  that  the  defendant 
has  accepted  the  benefit  of  the  plaintiff's  services  and  should  pay  for 
them.  It  is  true,  in  one  sense,  that  the  company  has  had  the  benefit 
of  plaintiff's  services,  and  it  is  equally  true  that  it  would  have  had 
that  benefit  if  the  services  had  been  rendered  under  an  employment  by 
the  subscribers  to  the  bonus ;  and  yet  in  the  latter  case  it  could  no% 
be  claimed  that  the  company  would  be  liable  for  such  services,  unless 
payment  for  them  by  the  company  were  made  one  of  the  terms  of  the 
contract  between  the  company  and  the  subscribers. 

In  Re  Rotherham,  etc.,  Company,  50  Law  Times  Reports,  New 
Series,  219,  in  the  opinion  of  one  of  the  justices,  this  language  is  used : 
"It  is  said  that  Mr.  Peace  has  an  equity  against  the  company,  be- 
cause the  company  had  the  benefit  of  his  labor.  "What  does  that 
mean  ?  If  I  order  a  coat  and  receive  it,  I  get  the  benefit  of  the  labor 
of  the  cloth  manufacturer ;  but  does  any  one  dream  that  I  am  under 
any  liability  to  him  ?  It  is  a  mere  fallacy  to  say,  that  because  a  per- 
son gets  the  benefit  of  work  done  by  somebody  else,  he  is  liable  to  pay 
the  person  who  did  the  work." 

There  is  more  doubt  as  to  the  plaintiff's  right  to  recover  for  his 
legal  services  in  advising  as  to  the  articles  of  incorporation  and  in 
correcting  and  preparing  this  paper.  Such  services  are  usually  neces- 
sary, and  it  would  seem  that  the  corporation  should  pay  for  them. 
Such  payment  is  frequently  provided  for  in  the  act  of  incorporation, 
or  in  the  articles  when  the  incorporation  is  effected  under  a  general 
law.  When  such  is  the  case,  persons  who  take  stock  in  the  company 
are  chargeable  with  notice  that  a  liability  for  this  purpose  has  already 
been  created,  and  it  is  proper  for  the  corporation  to  discharge  it.  But 
in  the  absence  of  such  provision  in  the  statute  or  in  tlie  articles,  it 
may  be  unjust  to  shareholders  to  charge  the  corporation  with  liabil- 
ities of  which  they  liad  no  actual  knowledge  at  the  time  they  accepted 
the  shares.  We  therefore  hold,  with  some  hesitation,  that  claims  for 
the  necessary  expenses  of  the  organization,  under  our  statute,  should 
not  be  excepted  from  the  general  rule  applicable  to  contracts  made 
before  the  corporation  has  come  into  legal  existence. 

Applying  the  rules  we  have  announced  to  the  case  before  us,  it  is 
apparent  that  the  plaintiff  has  recovered,  in  part  at  least,  for  services 
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for  which  the  defendant  was  not  bound  to  pay.  He  made  his  con- 
tract before  the  company  had  a  legal  existence  as  a  corporation,  with 
a  single  promoter ;  and  it  is  a  matter  of  no  moment  that  the  promoter 
was  the  general  manager  of  the  project  and  became  the  owner  of  the 
majority  of  the  stock  upon  its  organization.  There  were  other  stock- 
holders. The  law  requires  that  there  should  be  ten  at  least.  Eev. 
Stats.,  art.  4099. 

The  evidence  does  not  disclose  that  his  contract  with  Anderson  was 
actually  known  to  any  other  person ;  nor  do  we  see  any  other  circum- 
stance from  which  knowledge  should  necessarily  be  inferred.  Since 
Anderson  had  no  power  to  bind  the  future  corporation,  but  could 
bind  himself,  the  inference  from  his  assisting  Anderson  would  be  that 
he  was  acting  gratuitously^  or  that  Anderson  had  agreed  to  pay  him. 

Anderson  was  interested  in  shifting  his  contract  upon  the  com- 
pany ;  and  it  may  be  doubted  whether,  although  he  became  a  director, 
notice  to  him  could  be  deemed  notice  to  the  company.  The  Court  of 
Civil  Appeals  find,  however,  that  the  company  had  notice. 

Waiving  the  question  of  the  right  of  the  court  to  supplement  the 
finding  of  the  trial  judge  under  such  evidence,  and  the  further  ques- 
tion whether  there  be  any  evidence  to  support  this  conclusion,  it  fol- 
lows from  what  we  have  already  said,  that  the  question  of  the  com- 
pany's knowledge  does  not  affect  the  case.  The  plaintiff's  contract 
Iwith  Anderson,  though  made  by  the  latter  on  behalf  of  the  company, 
was  not  a  lien,  encumbrance,  or  burden  upon  the  contract  between  the 
subscribers  to  the  bonus  and  the  defendant,  and  it  incurred  no  liabil- 
ity on  the  former  contract  by  accepting  the  benefit  of  the  latter. 

The  evidence  was  sufficient  to  sustain  a  recovery  by  the  plaintiff 
for  the  value  of  his  services  rendered  after  the  corporation  was  cre- 
ated ;  but  the  court  below  failed  to  find  separately  the  reasonable 
worth  of  such  services.  Therefore  the  entire  judgment  must  be  re- 
versed. 

We  deem  it  proper  to  say,  in  conclusion,  that  if  the  opinion  in  the 
case  of  McDonouf/h  v.  Bank,  34  Texas,  309,  is  to  be  construed  as  hold- 
ing that  merely  by  accepting  the  benefit  of  the  plaintiff's  labor,  the 
defendant  ratified  and  became  bound  under  the  promoter's  contract,  it 
does  not  meet  our  approval.  Whether  the  contract  in  that  case  was 
one  which  the  bank  had  the  power  to  ratify,  is  to  say  the  least  a 
doubtful  question ;  but  it  is  one  that  does  not  concern  us  here,  and 
upon  which  we  express  no  opinion. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil 
Appeals  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


N. 
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CAKMICHAEL'S  CASE. 

1896.    2  Chancery,  643. 

This  was  an  appeal  by  Carmichael  from  a  decision  of  Stirling,  J., 
refusing  an  application  to  strike  his  name  out  of  the  register  of  share- 
holders. 

The  company  was  brought  out  in  February,  1896,  and  was  formed  "  '^ 
to  purchase  from  Mr.  C.  B.  Phillips  and  work  certain  mining  property  "^ 
of  his.     The  price  was  145,000 1.     The  company  was  to  have  a  nomi-  \ 

nal  capital  of  175,000  I.  in  11.  shares.  The  purchase  money  was  to  be  t  t 
paid,  as  to  58,333 1.  in  fully  paid-up  shares,  as  to  30,000 1,  in  cash,  and  ' 
as  to  56,667^.  in  cash  or  shares.  ,  -* 

On  February  21,  1896,  Carmichael  signed  an  underwriting  contract  ix 
in  the  form  of  a  letter  addressed  to  Phillips  :  "I  agree,  for  the  con-  T 
sideration  below  stated,  to  subscribe  for  1000  shares  of  the  above  ;:  \ 
issue,  and  to  pay  for  the  same  on  the  conditions  named  in  the  pro- 
spectus, or  any  modification  thereof,  or  of  the  title  of  the  company,  or  nJ^ 
the  directors  or  officers,  so  long  as  the  capital  of  the  company  and  the 
purchase  price  of  the  property  are  not  altered  ;  and  I  hereby  inclose 
my  application  for  such  shares  and  a  cheque  for  2.s.  6d.  per  share  de- 
posit in  respect  of  such  shares,  which  deposit  I  authorize  and  request 
you  to  pay  over  to  the  above-named  company ;  and  I  undertake  to  pay 
the  further  moneys  payable  in  respect  of  any  shares  I  have  to  take  up 
under  the  terms  of  this  contract.  If,  on  or  before  the  public  issue  of  t  "^ 
the  prospectus,  there  are  60,000  shares  of  the  above  issue  bona  fide  ^  - 
and  duly  applied  for  by  the  public,  then  no  allotment  is  to  be  made  ^  >^ 
to  me  in  respect  of  this  agreement,  and  my  application  and  the  said  ^ 
deposit  is  to  be  forthwith  returned  to  me  by  the  said  company.  If  ^  >^ 
less  than  such  60,000  shares  are  applied  for  by  the  public,  then  I  i  ;;f 
am  only  to  be  allotted  my  proportion  of  the  deficiency  between  the  L  ^^ 
amount  so  subscribed  for  by  the  public  and  such  60,000  shares,  pro 
rata  with  any  other  persons  who  have  signed  or  may  sign  underwrit- 
ing contracts  in  connection  with  the  above  issue.  If  on  the  public 
issue  of  the  prospectus,  and  before  the  closing  of  the  list,  I  deliver  to 
you  applications  for  shares  fi-om  responsible  persons  to  your  satisfac-  ^| 
tion,  such  applications  shall  go  primarily  in  relief  of  my  obligati^an  ~^ 
under  this  contract.  In  either  case,  I  am  to  receive  from  j'ou  a  com- 
mission of  7^  per  cent  in  cash  and  7^  per  cent  in  fully  paid  shares  of 
the  said  company  upon  the  total  shares  hereby  underwritten  by  me 
within  fourteen  days  after  the  completion  of  the  purchase  by  the 
above  company,  if  the  whole  of  such  60.000  shares  are  applied  for  by 
the  ]>ublic ;  but  in  the  event  of  the  public  not  applying  for  the  whole 
of  such  60,000  shares,  then  such  commission  is  to  be  payable  by  you 
within  fourteen  days  after  payment  by  me  to  the  company  of  the  al- 
lotment money  in  respect  of  my  proportion  of  the  deficiency  of  such 
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shares,  or  the  completion  of  the  purchase  by  the  above  company, 
whichever  event  shall  be  last ;  and  I  authorize  you,  if  you  think  fit  so 
to  do,  to  apply  my  said  commission  or  any  part  thereof  in  payment  to 
the  company  of  or  on  account  of  the  said  allotment  moneys.  I  further 
agree  that  this  agreement  and  my  said  application  shall  be  irrevocable 
on  my  part,  and  shall,  notwithstanding  any  withdrawal  on  my  part  or 
any  repudiation  of  my  responsibility  hereunder  or  thereunder,  be  suf- 
ficient to  authorize  and  empower  you  to  make  any  further  or  other 
application  on  my  behalf,  and  also  be  sufficient  to  authorize  and  em- 
power the  directors  of  the  company  to  allot  to  me  the  before-mentioned 
shares,  and  to  enter  my  name  on  the  register  of  members  in  respect 
thereof." 

On  February  22  Carniichael  signed  and  handed  in  an  application 
for  1000  shares,  and  gave  a  cheque  payable  to  the  company  for  125 1., 
the  amount  of  the  deposit  payable  on  application. 

On  the  same  day  Phillips  sent  to  Carmichael  a  letter  headed  with 
the  name  of  the  company:  " I  accept  your  underwriting  contract  on 
the  terms  mentioned  to  the  extent  of  1000  shares.     C.  B  Phillips." 

On  March  24  the  company  was  incorporated,  and  advertisements 
were  issued  stating  that  the  subscription  list  would  open  on  the  27th 
and  close  on  the  30th  of  that  month. 

On  the  27th  Carmichael  directed  his  bankers  not  to  pay  the  cheque, 
which  accordingly  they  refused  to  pay.  On  the  30th  he  wrote  to 
Phillips  repudiating  his  underwriting  contract,  and  on  the  same  day 
wrote  to  the.  secretary  of  the  company  the  following  letter  :  "  Please 
take  notice  that  I  withdraw  my  underwriting  in  above  company,  and 
withdraw  any  authority  contained  in  the  underwriting  letter  to  apply 
for  any  shares  on  my  behalf." 

At  a  board  meeting  of  directors  on  April  2  the  secretary  produced 
the  last-mentioned  letter.  Mr.  Phillips,  who  was  present,  then  pro- 
duced the  underwriting  letter,  insisted  that  Carmichael  had  no  right 
to  withdraw,  and  handed  in  on  his  behalf  a  fresh  application  for  980 
shares  in  pursuance  of  the  underwriting  contract,  that  being  the  num- 
ber which,  according  to  the  contract,  ought,  in  the  events  which  had 
happened,  to  be  allotted  to  him.  They  were  accordingly  allotted  to 
him,  and  he  was  placed  on  the  register  in  respect  of  them. 

Stirling,  J.,  held  that  the  authority  given  to  Phillips  by  the  under- 
writing letter  was  an  autliority  coupled  with  an  interest,  and  there- 
fore irrevocable.  His  Lordship,  therefore,  refused  to  remove  Carmi- 
chael's  name  from  the  register.     Carmichael  appealed. 

LiNDLEY,  L.  J.  I  do  not  think  there  is  any  difficulty  in  this  case. 
Mr.  Bramwell  Davis  lias  asked  us  to  treat  this  as  a  com])lex  transac- 
tion consisting  of  two  parts  —  one  a  contract  and  one  an  authority, 
and  he  says,  "  Although  I  agree  that  I  cannot  revoke  my  contract,  still 
I  am  at  liberty  to  revoke  my  authority."  Now,  I  do  not  mean  to  say 
that  tliere  may  not  be  cases  as  to  which  that  contention  would  be  well 
founded ;  but  when  we  look  at  this  case  and  see  the  purpose  for  which 
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the  authority  is  given  and  the  object  of  it,  which  is  to  enable  a  con- 
tract to  be  performed  in  which  'Mv.  Phillips  was  interested,  his  argu- 
ment will  not  hold.  Let  us  look  at  the  document  itself.  It  is  a  let- 
ter, or,  as  it  is  called,  an  underwriting  contract.  Of  course,  it  is  not 
a  contract  until  it  is  accepted.  It  is  addressed  to  Mr.  Phillips,  the 
vendor  of  some  property  to  this  company,  who  was  to  be  paid  out  of 
money  raised  by  the  issue  of  shares.  He  had,  therefore,  a  clear  and 
direct  interest  in  raising  the  capital,  out  of  which  he  was  to  be  paid, 
and  Mr.  Carmichael  knew  that.  That  is  common  ground.  Under 
these  circumstances  he  signs  this  document,  which  is  called  an  under- 
writing contract,  and  it  is  addressed  to  Mr.  Phillips.  It  is  in  these 
terms :  [His  Lordship  read  the  material  parts  of  the  document  down 
to  the  last  clause.] 

Then  comes  this  clause,  which  is  very  important :  "  I  further  agree 
that  this  agreement  and  my  said  application  shall  be  irrevocable  on 
my  part,  and  shall,  notwithstanding  any  withdrawal  on  my  part  or 
any  repudiation  of  my  responsibility  hereunder  or  thereunder,  be  suf- 
ficient to  authorize  and  empower  you  to  make  any  further  or  other 
application  on  my  behalf,  and  also  be  sufficient  to  authorize  and  em- 
power the  directors  of  the  company  to  allot  to  me  the  before-men- 
tioned shares,  and  to  enter  my  name  on  the  register  of  members  in  re- 
spect thereof."  Js'ow,  what  is  the  true  meaning  of  that  ?  It  is  part 
of  a  bargain  by  which,  for  valuable  consideration,  Mr.  Carmichael 
agrees  to  take  certain  shares,  and  that  is  for  the  benefit  of  Mr.  Phil- 
lips as  he  knows ;  and  in  order  to  enable  Mr.  Phillips  the  better  to 
secure  the  performance  of  the  contract  Mr.  Carmichael  authorizes  Mr. 
Phillips  to  apply  for  shares  in  his  name,  and  he  agrees  not  to  revoke 
that  authority  even  if  he  could  do  it  without  such  a  clause.  Xow, 
Mr.  Phillips  acted  with  perfect  bona  fides,  and  upon  the  terms  of  that 
authority  he  does  apply  in  Mr.  Carmichael's  name  for  980  shares, 
which  are  allotted  to  him.  Why  is  Mr.  Carmichael  not  to  be  held  a 
member  of  this  company  ?  Can  it  under  the  circumstances  be  said,  in 
the  language  of  s.  35  of  the  Companies  Act,  18G2,  that  his  name  is 
" without  sufficient  cause  entered  in  the  register  of  members"?  It 
appears  to  me  there  is  ample  cause.  The  attempt  to  make  out  that 
he  is  entitled  to  revoke  the  authority  although  he  cannot  revoke  the 
contract  entirely  fails. 

Stirling,  J.,  in  deciding  this  case  has  referred  to  an  observation  of 
Williams,  J.,  in  the  case  of  Clerk  v  Lniirle^  which  runs  thus  :  "  What 
is  meant  by  an  authority  coupled  with  an  interest  being  irrevocable  is 
this  —  that  where  an  agreement  is  entered  into  on  a  sufficient  consid- 
eration, whereby  an  authority  is  given  for  the  purpose  of  securing 
some  benefit  to  the  donee  of  the  authority,  such  an  authority  is  irrevo- 
cable." That  is  the  principle  on  which  Stirling,  J.,  decided  this  case, 
and  it  appears  to  me  the  principle  properly  applicable  to  it.  The  ap- 
peal must  be  dismissed  with  costs. 

1  2  H.  &  N.  199,  200. 
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Lopes,  L.  J.  The  question  in  this  case  is  whether  the  company- 
had  authority  to  allot  these  shares  to  Mr.  Carmichael.  That  question 
depends  on  whether  the  authority  given  to  Mr.  Phillips,  who  was  the 
vendor,  was  revocable  or  not.  If  it  was  an  authority  coupled  with  an 
interest,  it  would  be  irrevocable.  The  question  that  really  arises  is 
whether  in  this  case  it  is  an  authority  coupled  with  an  interest,  I 
think  the  answer  is  a  very  short  and  a  very  complete  one.  What  was 
the  object  ?  The  object  was  to  enable  Mr.  Phillips,  the  vendor,  to  ob- 
tain his  purchase  money,  and,  in  the  language  of  Williams,  J.,  it 
therefore  conferred  a  benefit  on  the  donee  of  the  authority.  I  think, 
therefore,  the  judgment  of  Stirling,  J.,  is  perfectly  right,  and  that 
Mr.  Carmichael  is  a  member  of  this  company,  and  is  not  entitled  to 
have  his  name  struck  out. 

RiGBY,  L.  J.  I  am  of  the  same  opinion  and  for  the  same  reasons, 
and  have  nothing  to  add. 

Solicitors  for  appellant :  Mellor,  Smith  &  May. 
Solicitors  for  respondents  :   Wilson^  Bristows  &  Carpmad. 


ERLANGER   V.  NEW   SOMBRERO   PHOSPHATE  CO.  399 


}!0^' 


(c)  Liability  of  Promoters  arising  from  the  Sale  of  Property  to  the  Corporation, 

when  formed. 


EELANGER  v.  NEW  SOIMBRERO  PHOSPHATE  CO. 

1878.     Law  Reports,  3  Appeal  Cases,  1218.1 

Appeal  against  a  decision  of  the  Court  of  Appeal  which  had  re- 
versed  a  decree  of  Vice  Chancellor  Matins. 

Sombrero,  a  small  island  in  the  West  Indies,  the  property  of  the 
Crown,  had  been  leased  out  by  the  Crown  for  21  years  from  1865. 
This  lease  had  been  assigned  to  "  The  Sombrero  Company,"  which 
undertook  to  work  the  beds  of  phosphate  of  lime  with  which  the 
island  abounded.  This  company  was  ordered  to  be  wound  up.  The 
lease  was  ordered  to  be  sold  by  the  official  liquidator,  Mr.  Chatteris. 
Erlanger  and  others  formed  a  syndicate  to  purchase  it,  and  did  pur- 
chase it  for  £55,000.  The  purchase  was  effected  by  a  provisional  con- 
tract Aug.  30,  1871,  though  not  formally  concluded  until  later.  The 
syndicate  desired  to  resell  the  lease  at  a  profit ;  and  with  that  view 
proceeded  to  get  up  a  company  to  purchase  it  from  the  syndicate. 

Erlanger,  who  acted  for  the  syndicate,  took  steps  to  form  a  com- 
pany, under  the  Companies  Act.  A  memorandum  of  association  was 
drawn  up  by  the  solicitor  of  the  syndicate,  and  was  signed  by  seven 
persons  all  of  whom  were  mere  nominees  of  the  syndicate.  The  arti- 
cles of  association  for  the  company  were  drawn  by  the  same  solicitor, 
and  bear  date  Sept.  20, 1871.  These  articles  provide  that  the  first  board 
of  directors  shall  consist  of  five  specified  persons  ;  that  two  directors 
shall  be  a  quorum  for  the  transaction  of  business ;  and  that  the  direc- 
tors may,  without  any  further  authority  from  the  members,  adopt  and 
carry  into  effect  the  contract,  of  even  date,  for  the  assignment  to  the 
company  of  the  island  of  Sombrero  for  the  residue  of  the  term  of  the 
lease. 

A  contract  had  also  been  drawn  up,  and  dated  Sept.  20,  for  the  sale 
of  the  lease  to  the  new  company.  This  contract  purported  to  be 
made  between  Evans  as  vendor  and  Pavy  as  purchaser  on  behalf  of 
the  new  company.  Evans  was  a  trustee  or  agent  for  the  members  of 
the  sj'ndicate.     The  contract  was,  on  the  face  of  it,  a  provisional  one, 

1  Case  abridged.    Arguments  omitted;  also  greater  part  of  the  opinions.  —  Ed, 
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subject  to  the  formation  of  the  company,  and  the  adoption  of  the  con- 
tract by  it.  This  contract  recited  the  purchase  by  the  syndicate  on 
Aug.  30,  but  did  not  name  the  price  then  given.  The  price  to  the 
new  company  was  to  be  £110,000,  of  which  £80,000  was  to  be  paid 
down,  and  the  remaining  £30,000  to  be  satisfied  by  fully  paid-up 
shares  in  the  new  company.  The  money  was  to  be  obtained  by  the 
subscriptions  for  the  shares,  which  were  to  be  13,000  in  number  of  £10 
each. 

The  five  persons  specified  in  the  articles  as  directors  were  all  named 
by  the  syndicate.  Two  of  them  were  persons  not  likely  to  act,  and 
who  did  not  act,  in  the  early  proceedings  of  the  board.  The  other 
three  were  Evans,  Macdonald  and  Dakin.  Evans'  shares  were  given 
to  him  by  Erlanger.  Macdonald  held  shares  only  as  trustee  for 
Erlanger.  Dakin  had  not  sufficient  knowledge  of  the  facts  to  form 
an  independent  judgment.  The  first  meeting  of  the  directors  was 
held  Sept.  29,  1871 ;  and  was  attended  by  Evans,  Macdonald  and 
Dakin.  It  was  resolved  that  the  contract  of  purchase  for  £110,000 
"  be  approved  and  confirmed."  A  prospectus  was  soon  issued ;  and 
after  its  publication  the  number  of  applications  for  shares  became 
considerable. 

There  was  never  any  confirmation  of  the  purchase  by  vote  of  the 
stockholders. 

Subseqviently,  after  new  directors  had  been  chosen,  the  bill  in  this 
suit  was  filed  by  the  company  against  Erlanger  and  all  the  members 
of  the  syndicate ;  one  prayer  being  that  the  contract  of  Sept.  20 
might  be  set  aside  ;  and  the  purchase  money  repaid  to  the  company. 

The  case  was  heard  before  Vice  Chancellor  Malins,  who  ordered  the 
bill  to  be  dismissed,  but  without  costs.  On  appeal  by  the  company, 
the  contract  was  ordered  to  be  rescinded  as  to  all  members  of  the 
syndicate,  the  purrchase  money  paid  by  the  company  repaid,  and,  on 
payment  of  the  money  so  ordered  to  be  repaid  to  the  company,  the 
island  was  to  be  restored  by  the  company  to  the  syndicate. 

Erlanger  et  als.  then  brought  the  present  appeal  to  the  House  of 
Lords. 

The  case  was  twice  argued. 

Southgate,  Q.  C,  and  Benjamin,  Q.  C.  (Ingle  Joyce  with  them),  for 
appellants. 

J.  Napier  Higgins,  Q.  C,  and  Davey,  Q.  C  {Alexander  Young  with 
them),  for  respondents. 

Lord  Penzance.     [After  stating  the  facts.] 

Can  a  contract  so  obtained  be  allowed  to  stand  ?  The  bare  state- 
ment of  the  facts  is,  I  think,  sufficient  to  condemn  it.  From  that 
statement  I  invite  your  Lordships  to  draw  two  conclusions :  first, 
that  the  company  never  had  an  opportunity  of  exercising,  through 
independent  directors,  a  fair  and  independent  judgment  upon  the 
subject  of  this  purchase ;  and,  secondly,  that  this  result  was  brought 
about  by  the  conduct  and  contrivance  of  the  vendors  themselves.     It 
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was  the  vendors,  in  their  character  of  promoters,  who  had  the  power 
and  the  opportunity  of  creating  and  forming  the  company  in  such  a 
manner  that  with  adequate  disclosures  of  fact,  an  independent  judg- 
ment on  the  company's  behalf  might  have  been  formed.  But  instead 
of  so  doing  they  used  that  power  and  opportunity  for  the  advance- 
ment of  their  own  interests.  Placed  in  this  position  of  unfair  ad- 
vantage over  the  company  which  they  were  about  to  create,  they 
were,  as  it  seems  to  me,  bound  according  to  the  principles  constantly 
acted  upon  in  the  Courts  of  Equity,  if  they  wished  to  make  a  valid 
contract  of  sale  to  the  company,  to  nominate  independent  directors 
and  fully  disclose  the  material  facts.  The  obligation  rests  upon  them 
to  shew  they  have  not  made  use  of  the  position  which  they  occupied 
to  benefit  themselves ;  but  I  find  no  proof  in  the  case  that  they  have 
discharged  that  obligation.  There  is  no  proof  that  either  Sir  Thomas 
Dakin  or  Admiral  3Iacdonald  was  aware  of  the  price  at  which  the 
property  had  just  been  brought  under  the  authority  of  the  Court  of 
Chancery,  nor,  indeed,  that  they  even  knew  that  the  real  vendors 
were  also  the  promoters  of  the  company.  And  there  is  certainly  no 
proof  that  in  the  selection  of  the  directors  who  were  to  be  the  com- 
pany's agents  for  accepting  and  affirming  the  proposed  purchase,  the 
vendors  used  their  power  as  promotors  in  such  a  way  as  to  create  an 
independent  body  capable  of  acting  impartially  in  defence  of  the 
company's  interests. 

A  contract  of  sale  effected  under  such  circumstances  is,  I  conceive, 
upon  principles  of  equity  liable  to  be  set  aside. 

The  principles  of  equity  to  which  I  refer  have  been  illustrated  in 
a  variety  of  relations,  none  of  them  perhaps  precisely  similar  to  that 
of  the  present  parties,  but  all  resting  on  the  same  basis,  and  one 
which  is  strictly  applicable  to  the  present  case.  The  relations  of 
principal  and  agent,  trustee  and  cestui  que  trust,  parent  and  child, 
guardian  and  ward,  priest  and  penitent,  all  furnish  instances  in  which 
the  Courts  of  Equity  have  given  protection  and  relief  against  the 
pressure  of  unfair  advantage  resulting  from  the  relation  and  mutual 
position  of  the  parties,  whether  in  matters  of  contract  or  gift;  and 
this  relation  and  position  of  unfair  advantage  once  made  apparent, 
the  Courts  have  always  cast  upon  him  who  holds  that  position,  the 
burden  of  shewing  that  he  has  not  used  it  to  his  own  benefit. 

I  have  no  difficulty,  therefore,  in  asking  your  Lordships  to  assent 
to  the  proposition  of  the  Lord  Chancellor,  that  if,  within  a  proper 
time  after  tlie  completion  of  this  purchase,  a  bill  had  been  filed  by 
the  company,  the  purchase  must  have  been  set  aside.^ 

1  As  to  the  liability  of  promoters  if  the  holders  of  all  the  stock  then  outstanding  approved 
the  sale,  see  Old  Dominion  Copper  Co.  v.  Lewisohn,  p.  670,  infra,  and  the  note  at  the  bottom 
of  p.  592,  infra. 
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CHAPTER  II. 
DIRECTORS. 
f^/  V     ^       (a)  Unauthorized  Action  by  de  jure  Directors,  n     . 

.   ft-f   .  %     ^     \0YKL  BRITISH   BANK   v.  TURQUAND. 

.y^   »/A  1856.     6  Ellis  f  Blackburn,  327. 

'  (Li     "^^^  plaintiffs  declared  against  the  defendant,  as  official  ynanager  of 

r^    Jr      Cameron's  Coalbrook  Steam,  Coal,  and  Swansea  and  London  Railway 
^r       ^  Company,  according  to  The  Joint  Stock  Companies  Winding  up  Acts 
H    \)r      (the  company  being  completely  registered  under  stat.  7  &  8  Vict.  c. 
va     .    .    110).     The  declaration  alleged  that  the  company,  before  defendant 
**   .  became  official  manager,  to  wit,  on  6th  March,  1850,  by  their  writing 

j^K^        obligatory,  sealed  with  their  common  seal,  acknowledged  themselves 
J^r  to  be  held  and  firmly  bound  to  plaintiffs  in  2000^.,  to  be  paid  to  plain- 

tiffs on  request ;  for  which  payment  the  said  last-mentioned  company 
did  bind  themselves  and  tlieir  successors.     Yet  the  said  sum,  or  any 
part  thereof,  has  not  been  paid. 
.  l^lea  (1),  in  which  was  set  out  the  condition,  which  appeared  to  be 

^(^  -J^v  securing  to  the  plaintiffs,  who  were  bankers,  such  sum  as  the  com- 
jftl  y-V'"'^^  pany  should,  to  the  amount  of  lOOOZ.,  owe  to  plaintiffs  on  the  balance 
of  the  account  current,  from  time  to  time,  and  for  indemnifying  plain- 
tiffs to  that  amount  from  losses  incurred  by  reason  of  the  account 
between  plaintiffs  and  the  company.  The  plea  further  set  out  clauses 
of  the  registered  deed  of  settlement  of  the  company,  by  which  it  ap- 
peared that  the  directors  were  authorized,  under  certain  circumstances, 
to  give  bills,  notes,  bonds,  or  mortgages  ;  and  one  clause  provided  that 
the  directors  might  borrow  on  bonds  such  sums  as  should,  from  time 
to  time,  by  a  general  resolution  of  the  company,  be  authorized  to  be 
borrowed.  Tlie  plea  averred  that  there  had  been  no  such  resolution 
(y  autliorizing  the  making  of  the  bond,  and  that  the  same  was  given  and 

yj^  made  without  the  authority  or  consent  of  the  shareholders  of  the 
company. 
%M  |- I  The  })laintiff  demurred  to  tlie  plea,  and  jERyis,  C.  J.,  said  on  this 
I  ir^  5point :  It  seems  to  us  that  the  plea,  whether  we  consider  it  as  a  con- 
fession and  avoidance  or  a  special  Non  est  fart um,  does  not  raise  any 
objection  to  this  advance  as  against  the  company.  We  may  not  take 
for  granted  that  the  dealings  with  these  companies  are  not  like  deal- 
ings with  other  partnerships,  and  that  the  parties  dealing  with  them 
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are  bound  to  read  the  statute  and  the  deed  of  settlement.  But  they 
are  not  bound  to  do  more.  And  the  party  here,  on  reading  the  deed 
of  settlement,  would  find,  not  a  prohibition  from  borrowing,  but  a  per- 
mission to  do  so  on  certain  conditions.  Finding  that  the  authority 
might  be  made  complete  by  a  resolution,  he  would  have  a  right  to 
infer  the  fact  of  a  resolution  authorizing  that  which  on  the  face  of  the 
document  appeared  to  be  legitimately  done. 

Pollock,  C.  B.,  Alderson,  B.,  Cresswell,  J.,  Chowder,  J.,  and 
Bramwell,  B.,  concurred. 

Judgment  affirmed. 


/ 
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(b)  De  Facto  Directors.        -J^ 
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1894.     52  N.  J.  Eq.  825. 

Van  Syckel,  J.  The  Ott  &  Brewer  Company  was  organized  under 
the  laws  of  this  state,  with  three  directors,  viz..  Brewer,  Tucker,  and 
Bell. 

In  June,  1891,  Bell  made  an  assignment  for  the  benefit  of  creditors, 
and  soon  after  that  left  the  state. 

In  Xovember,  1891,  the  Ott  &  Brewer  Company,  by  the  two  direc- 
tors, Brewer  and  Tucker,  executed  a  mortgage  on  its  real  estate  and 
certain  goods  and  chattels,  to  the  First  National  Bank  of  Trenton,  to 
secure  a  preexisting  indebtedness.  This  mortgage  was  recorded  as  a 
real  estate  mortgage,  but  was  not  sworn  to  or  recorded  as  a  chattel 
mortgage. 

In  August,  1892,  the  said  company,  by  the  same  two  directors,  exe- 
cuted three  several  chattel  mortgages  to  Anthony  R.  Kuser,  John  L. 
Kuser,  and  Albert  Brewer  respectively,  to  secure  to  each  of  them  the 
sum  of  $5000,  at  that  time  loaned  by  them  to  the  said  company. 

In  ]\Iay,  1893,  a  bill  was  filed  in  the  court  of  chancery,  alleging  that 
the  said  '■'  The  Ott  &  Brewer  Company  "  was  insolvent,  and  thereupon 
John  Wright  was  appointed  receiver  of  the  said  company. 

Tlie  receiver  exhibited  his  bill  to  set  aside  all  these  mortgages. 

The  alleged  infirmity,  chiefly  relied  upon,  is  that  two  directors  had 
no  power  to  establish  a  lien  upon  the  property  of  the  corporation. 

Our  act  concerning  corporations,  section  IG,  provides  — 

"  That  the  business  of  every  such  corporation  shall  be  managed  and 
conducted  by  tlie  directors  thereof,  who  shall  respectively  be  share- 
holders therein." 

Section  17  provides  :  — 

"The  directors  shall  not  be  less  than  three  in  number,  and  they 
shall  be  chosen  annually  by  the  stockholders  at  such  time  and  place 
as  shall  be  provided  by  the  by-laws  of  the  company,  and  shall  hold 
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their  office  for  one  year,  and  until  others  are  chosen  and  qualified  in 
their  stead." 

Section  20  provides  that  — 
"  when  any  vacancy  occurs  among  the  directors,  or  secretary,  or  treas- 
urer, by  death,  resignation,  removal,  or  otherwise,  it  shall  be  filled  for 
the  remainder  of  the  year  in  such  manner  as  may  be  provided  for  by 
the  by-laws  of  the  said  company." 

Section  47  provides  that  — 
"  it  shall  not  be  lawful  for  any  person  to  be  elected  a  director  of  any 
body  corporate  in  this  state  issuing  stock  unless  that  person  shall  be, 
at  the  time  of  his  election,  a  bona  fide  holder  of  some  of  the  stock 
thereof." 

Section  48  provides  that  — 
"  when  any  person,  a  director  of  any  body  corporate,  shall  cease  to  be 
a  bona  fide  holder  of  some  of  the  stock  thereof,  he  shall  cease  there- 
upon to  be  a  director  thereof." 

The  point  made  against  these  mortgagees  is  that  under  our  statute 
there  must  be  at  least  three  directors  to  manage  the  corporate  busi- 
ness ;  that  by  the  assignment  made  by  Bell  for  the  benefit  of  his  cred- 
itors he  ceased  to  be  a  stockholder,  and  by  force  of  the  statute  ceased 
at  the  same  time  to  be  a  director  of  the  company,  thereby  leaving  the 
corporation  without  a  board  of  directors  legally  qualified  to  conduct 
its  affairs. 

That  such  a  result  justly  or  legally  flows  from  these  premises  can- 
not be  conceded.  It  is  apparent  that  dealing  with  these  corporate 
bodies  would  be  in  the  highest  degree  hazardous  and  unsafe  if  the 
public,  without  notice  in  fact,  is  chargeable  in  law  with  knowledge  of 
a  latent  infirmity  in  the  title  of  every  director  of  the  company.  A  doc- 
trine  so  destructive  to  the  security  of  commercial  transactions,  now 
so  largely  conducted  by  corporate  action,  has  no  support  in  the  law. 
The  receiver  stands  for  the  corporation,  and  cannot  impeach  any  act 
which  the  corporation  itself  could  not  successfully  assail. 

Bell's  original  title  to  the  office  of  director  was  good ;  it  is  not  de- 
nied that  he  was  legally  elected.  The  corporation  held  him  out  to 
the  public  as  one  of  its  duly-authorized  agents  by  failing  to  declare 
his  office  vacant  and  electing  his  successor. 

In  Doremus  v  The  Dutch  Reformed  Church,  2  Gr.  Ch.  349,  Chan- 
cellor Vroom  said  "  that  where  the  original  title  of  an  officer  is  suffi- 
cient, though  good  cause  of  amotion  be  shown,  even  in  a  case  where 
the  charter  declares  that  for  such  cause  of  amotion  the  officer  shall 
vacate  his  office,  the  office  is  not  determined  until  there  be  an  amo- 
tion." 

He  also  said  "  that  where  persons  are  officers  de  facto  they  are  in 
colore  officii,  and  their  acts  will  be  valid  until  they  are  lawfully  ousted, 
and  more  especially  as  they  respect  third  persons  they  are  binding  on 
the  corporation." 

The  authorities  are  cited  in  the  opinion. 
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This  rule  has  never  been  departed  from  in  this  State. 

Vice-Chancellor  Van  Fleet,  in  Mechanics'  Bank  v.  Burnet  Company, 
5  Stew.  Eq.  236,  adopted  it.  He  there  declares  "  that  if  the  officers 
selected  are  ineligible  or  are  elected  irregularly  or  illegally,  but  are 
allowed  by  the  proprietors  of  the  corporation  to  take  control  of  its 
property,  and  to  exercise  its  functions  and  powers,  they  become  offi- 
cers de  facto,  and  as  such  may  act  for  and  bind  the  corporation.  An 
officer  de  facto  is  one  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law. 

"  From  a  very  early  time  it  has  been  held  that  the  acts  of  de  facto 
officers  are  binding  upon  the  corporation  until  they  are  lawfully 
ousted,  especially  so  far  as  their  acts  create  rights  in  favor  of  third 
persons." 

That  such  is  the  current  of  authority  will  appear  by  reference  to 
the  books.  Mining  Coinpany  v.  Bank,  104  U.  S.  192 ;  Beach  Corp. 
§§  233,  234;  Ang.  &  A.  Corp.  §  287. 

In  San  Jose  Savings  Bank  v.  Sierra  Lumber  Company,  63  Cal.  179, 
a  director  who  had  ceased  to  be  a  stockholder,  no  judgment  of  ouster 
having  been  pronounced  against  them,  was  held  to  be  a  director  de 
facto,  and  his  acts  valid  as  to  third  persons. 

Mr.  Taylor,  in  his  book  on  Private  Corporations,  §§  187,  188,  after 
stating  the  rule  as  formulated  in  the  cases  above  cited,  says  that  — 

"It  is  submitted  that  this  statement  of  the  rule  does  not  give  suffi- 
cient prominence  to  the  principle  of  estoppel,  on  which  the  rule  depends ; 
a  principle  which,  in  its  application  to  the  responsibility  of  corpora- 
tions for  the  acts  of  de  facto  officers,  may  be  stated  thus :  If  a  body  of 
men,  acting  as  a  corporation,  permits  certain  persons  to  act  openly  as 
corporate  officers,  or  if  it  is  permitted  by  the  directors,  assuming  them 
to  have  had  the  power  to  appoint  the  officer  in  question,  the  corpora- 
tion will  not,  to  the  detriment  of  persons  who,  in  good  faith,  have 
acted  on  the  assurance  that  the  persons  acting  as  officers  were  the 
officers  they  assumed  to  be,  be  permitted  to  impeach  the  validity  of 
their  acts  and  contracts  on  the  ground  that  such  persons  were  not 
legally  corporate  officers." 

Bottomley's  Case,  L.  R.  16  Ch.  Div.  681,  is  not  in  conflict.  In  that 
case  the  contest  was  between  the  company  and  its  own  stockholders. 
Five  directors  were  necessary  to  conduct  the  business.  After  one 
became  disqualified  by  insolvency,  the  other  four  took  proceedings 
by  which  they  attempted  to  enforce  a  forfeiture  against  some  of  their 
stockholders. 

Sir  George  Jessel,  master  of  the  rolls,  held  that  the  shareholders 
were  entitled  to  have  the  business  of  the  company  conducted  accord- 
ing to  the  articles  of  the  association  in  relation  to  that  proceeding. 
As  between  stockholders  and  the  company,  that  was  the  correct  rule. 

In  In  re  Country  Life  Assurance  Comjmny,  L.  E.  5  Ch.  App.  Cas 
288,  a  policy  signed  by  three  de  facto  directors  of  the  company  was 
enforced  in  favor  of  the  party  insured. 
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Lord  Justice  Giffard  observed,  in  delivering  his  judgment,  that  he 
did  not  hesitate  to  say  that  the  business  of  companies  could  not  be 
carried  on  if  this  was  not  held  to  be  the  law. 

As  to  the  public.  Bell  was  clearly  a  director  de  facto,  and  the  cor- 
poration  was  represented  in  the  affair  before  us  by  three  directors,  as 
required  by  the  statute. 

This  court  has  adjudged  that,  as  in  favor  of  creditors  and  third 
persons  dealing  with  a  corporation  in  good  faith,  the  regularity  and 
validity  of  its  organization,  effected  under  color  of  its  charter,  cannot 
be  impeached,  and  the  acts  of  its  officers,  who  are  officers  de  facto 
under  color  of  an  election,  are  binding  on  the  corporation.  Hacken- 
sack  Water  Co.  v.  De  Kuij,  9  Stew.  Eq.  548. 

A  majority  of  the  directors  of  a  corporation,  in  the  absence  of  any 
statutory  regulation,  is  a  quorum,  and  such  majority,  when  convened, 
can  do  any  act  within  the  power  of  directors.  Wells  v.  Rahivay 
Rubber  Co.,  4  C.  E.  Gr.  402. 

'  Under  these  cases,  the  fact  that  no  notice  of  the  meeting  of  direc- 
tors, at  which  the  mortgages  were  authorized,  was  given  to  Bell  can- 
not affect  the  validity  of  these  securities.  That  is  a  subject  into 
which  those  who  are  dealing  with  a  corporation  are  not  bound  to  in- 
quire. That  duty  falls  on  the  company  alone  when  it  holds  out  its  offi- 
cers as  its  accredited  agents.  Nothing  like  an  approach  to  safety 
could  exist  in  transactions  with  corporate  bodies  if  such  an  obliga- 
tion was  laid  upon  third  parties  contracting  with  them.  After  the 
most  careful  inquiry,  the  question  would  still  be  open  to  controversy. 

The  assignment  by  Bell  for  the  benefit  of  creditors  was  not  con- 
structive notice  to  the  appellants  that  he  had  ceased  to  become  a  share- 
holder.    Actual  notice  must  be  sliown,  and  that  was  not  proven. 

Those  only  are  chargeable  with  constructive  notice  of  the  assign- 
ment who  seek  to  establish  a  title  to  his  individual  property. 

The  company  is  estopped  from  denying  the  authority  of  one  who  is, 
de  facto,  a  director,  and  in  that  capacity  authorized  to  represent  it. 

The  fact  that  the  mortgage  to  the  bank  was  executed  to  secure  an 
antecedent  debt  does  not  impair  its  standing  as  between  the  corpora- 
tion and  its  creditor.  It  was  taken  in  good  faith,  and  it  was  as  much 
the  duty  of  the  company  to  pay  the  debt  as  though  it  had  been  con- 
tracted at  the  date  of  the  mortgage.  Knowles  Loom  Works  v.  Vacher 
et  at.,  Supreme  Court,  February  Term,  1895. 

So  far  as  the  mortgage  to  the  bank  is  a  lion  upon  personal  property, 
it  must  be  postponed  to  the  chattel  mortgages,  because  the  bank  failed 
to  record  it  as  a  chattel  mortgage.  The  decree  below  should  be  re- 
versed, with  costs  in  this  court  and  in  the  court  below,  and  the  secu- 
rities of  the  apjjellants  established  in  accordance  with  the  views 
herein  expressed.^ 

1  In  Wntcrmnn  v.  Cli'icnffo  R.  R.  Co.,  139  III.  658,  the  court  said,  p.  GG5:  A  dcfncio  offi- 
cer is  distiiigiiislied  on  tlio  one  hand  from  a  mere  usurperof  an  office,  and  on  tlie  other  h;ind 
from  an  officer  dejure.     He  is  one  who  is  in  actual  possession  of  an  oflice  under  the  claina 
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(c)  LiaUlity  of  Directors  for  Action  or  Inaction.         .V    " 
LEEDS   COMPANY  v.   SHEPHERI^  ^*^ 

1887.    L.  R.   36  Ch.  Div.   787. 

Stirling,  J.     There  appears  to  me  to  be  a  fundamental  differenced  ^-"^^ 
between  the  two  classes  of  acts  in  respect  of  which  it  is  sought  to  fix  j  i«>~«- 
the  defendants  with  liability.     It  is  now  settled  by  decisions  of  the        o-Jax^ 
House  of  Lords  and  Court  of  Appeal  that  the  capital  of  a  company 
formed  under  the  Act  of  18G2  can  be  legally  applied  only  for  the  pur- 
poses specified  in  the  articles  of  association.     The  capital  may  be  lost 
in  the  course  of  such  application,  and  creditors  or  other  persons  deal- 
ing with  the  company  must  take  that  risk;  but  they  are  entitled  to 
act  on  the  faith  that  no  part  of  the  capital  will  be  applied  to  any  other 
purpose,  and  in  particular  that  no  part  of  the  capital  will  be  returned 
to  the  shareholders  except  in  the  cases  and  under  the  safeguards  in 
and  under  which  a  reduction  of  capital  is  permitted  by  the  various 
Acts  of  Parliament. 

Among  the  objects  for  which  the  present  company  was  formed  was 
the  lending  of  money  on  security ;  and  the  acts  of  the  directors  with  .      <iy^ 
reference  to  any  advances  they  made  were  within  the  powers  of  the         ^ 
company :  but  if  (as  is  alleged)  they  paid  dividends  out  of  capital,  A*-*'^^ 
their  acts  in  this  respect  were  beyond  the  powers  of  the  company  and  ]f.j^<>*^ 
contrary  to  law. 

It  has  now  been  decided  that  directors  are  trustees  or  quasi  trustees  f^J[   ^ 
of  the  capital  of  the  company,  and  are  liable  as  trustees  for  any  breach        •      rf- 
of  duty  as  regards  the  application  of  it ;  but  when  such  liability  is   ^^^^^"^ 
sought  to  be  enforced,  it  has  to  be  determined  on  the  facts  of  each  par- 
ticular case  whether  a  breach  of  duty  has  been  committed.  _ — 

Now  it  is  obvious  that  the  duties  of  the  directors  of  a  trading  com-  -'^ 
pany  with  reference  to  advances  on  security  made  in  the  course  of  J^aJ^o~ 
conducting  the  business  of  a  company  formed  for  the  purpose  of  mak-  ^  jju, 
iiig  such  advances,  are  totally  different  from  those  (for  example)  of  ilf!-—  "^ 
the  trustees  of  a  settlement.  The  funds  which  form  the  subject  of  a  L<rL.  J^ 
settlement  are  intended  to  be  preserved  for  the  benefit  of  those  who    j^j-c**^ 

and  color  of  an  election  or  appointment,  and  is  in  the  exercise  of  its  functions  and  in  the 
discharge  of  its  duties.  lu  Angell  &  Ames  on  Corporations  (sec.  287),  it  is  said:  "  The  best 
definition  we  have  seen  of  an  officer  f/e yac<o  is  that  given  by  Lord  Ellenborough  in  The 
King  v.  The  Corporation  of  Bedford  Level,  6  East,  368."  That  definition  is  this:  "An  offi- 
cer de  facto  is  one  who  has  the  reputation  of  being  the  officer  he  assumes  to  be,  and  yet  is 
not  a  good  officer  in  point  of  law."  In  Vaccari  v.  Maxwell,  3  Blatchf.  368,  the  court  says: 
"  We  think,  however,  that  the  decisions  in  relation  to  the  acts  of  officers  de  facto  are  rea- 
sonably to  be  restricted  to  those  who  hold  office  under  some  degree  of  notoriety,  or  are  in 
the  exercise  of  continuous  official  acts,  or  are  in  the  possession  of  a  place  which  has  the 
character  of  a  public  office."  In  State  ex  rel.  Corey  v.  Curtis,  9  Nev.  325,  it  is  said:  "  In 
order  to  make  a  person  an  officer  de  facto,  the  law  requires  that  he  should  in  some  wav  be 
put  into  the  office,  and  that  he  should  also  have  secured  such  a  holding  thereof  as  to  be 
considered  really  in  peaceable  possession  and  actuallj-  exercising  the  functions  of  au 
officer." 
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may  successively  become  entitled  to  them,  and  it  is  the  duty  of  trus-^3''^'*- 
1    tees  making  advances  out  of  such  funds  to  take  care  that  the  securities  ^  J.  %, 
f   they  obtain  are  such  as  will  expose  the  beneficiaries  to  as  little  risk 
I    of  loss  as  may  be.     The  funds  embarked  in  a  trading  company,  on  the 
'    other  hand,  are  placed  under  the  control  of  the  directors  in  order  that 
|r    they  may  be  employed  for  the  acquisition  of  gain,  and  risk  (greater  or 
^  less,  according  to  circumstances)  is  of  the  very  essence  of  such  em- 
'    ployment.     When  the  advance  of  money  on  security  is  one  of  the 
objects  of  such  a  company,  the  acts  of  directors  with  reference  to  the 
advances  are  to  be  judged,  not  by  the  rules  which  have  been  laid  down 
as  to  the  investment  of  settled  funds,  but  (more  nearly  at  all  events) 
by  those  which  regulate  the  duties  of  the  managing  partners  of  an 
ordinary  trading  firm  as  between  themselves  and  those  partners  who 
do  not  take  an  active  part  in  the  conduct  of  the  firm's  business. 

Accordingly,  it  is  settled  by  such  cases  as  Overend  &  Gurney  Co.  v. 
Gibb^  and  Turquand  v.  Marshall^  that  directors  are  not  to  be  made 
liable  for  loss  occasioned  by  merejmprudence  or  error  of  judgment  in 
the  exercise  of  the  powers,  conferred  on  them.  The  case  sought  to  be 
made  against  the  defendants  with  regard  to  the  advances  complained 
of  falls  within  this  rule,  and,  indeed,  after  the  evidence  on  behalf  of 
the  plaintiff  was  given,  this  head  of  complaint  was  abandoned  by  the 
plaintiff's  counsel,  and  so  much  of  the  action  as  relates  to  it  must  be 
^  dismissed. 

The  case  as  regards  the  payjnent  of^dividends  out  of  capital  stands 
in  a  very  different  position,  and  the  law  as  regards  it  is  perhaps  not 
yet  completely  settled.  It  follows  from  the  decisions  in  In  re  National 
Funds  Assurance  Company  ^  and  Fiitcroffs  Case  ^  that  directors  who 
make  such  pavments._.either  with  actual  knowledge  that  the  capital  of 
the  company  is  being  misappropriated  or  with  knowledge  of  the  facts 
which   establish  the  misappropriation,  are  liable  as  for  a  breach  of 

(trust.  The  present  case  does  not  fall  within  those  which  I  have  just 
mentioned,  for  I  am  unable  on  the  evidence  before  me  to  arrive  at  the 
conclusion  that  the  directors  had  actual  knowledge  of  the  real  state 
of  the  company's  affairs.  I  have,  however,  the  guidance  of  the  recent 
judgment  of  Mr.  Justice  Kay  in  In  re  Oxford  Be^iefit  Building  and 
Investment  Soriefy,'^  a  case  which  was  much — I  may  almost  say  ex- 
clusively—  relied  on  by  the  counsel  for  the  plaintiff,  and  which, 
although  it  is  not  precisely  identical  with  the  present,  nevertheless 
•  closely  resembles  it  in  many  of  its  features.  The  judgment  was  given 
after  an  elaborate  argument  by  very  eminent  counsel,  and  after  full 
consideration  by  the  learned  judge  who  decided  it,  and  it  is  certainly 
an  authority  not  to  be  departed  from  by  a  judge  of  coordinate  juris- 
diction except  on  the  clearest  ground. 

In  that  case  as  in  the  present  it  was  contended  that  directors  who 
had  continually  paid  dividends  out  of  capital  could  not  be  made  liable 

Law  Rep.  5  II.  L.  480.  2  Ibid.  4  Ch.  yjC.  »  10  Ch.  D.  118. 

4  21  Ch.  D.  519.  6  35  Ch.  D.  502. 
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unless  their  conduct  amounted  to  fraud.     ''From  that  proposition,"., 
says  the  learned  judge,  "  I  must  express  my  dissent,"  and  he  accord-  /  . 
ingly  held  that  directors  who  had  omitted  to  lay  before  the  share-  j 
holders  proper  accounts  of  income  and  expenditure  and  balance-sheets,  | 
and  who  acted  negligently  or  carelessly  as  regards  the  ascertaining  of 
tlie  profits  which  they  professed  to  divide,  were  jointly  and  severally 
liable  to  repay  the  sums  improperly  paid  out  of  capital  by  way  of 
dividends. 

It  was,  however,  contended  on  behalf  of  the  defendants  that  the 
case  of  In  re  Oxford  Benefit  Bailding  and  Investment  Society^  was  in- 
consistent with  previous  decisions  which  were  binding  on  me,  and  in 
support  of  that  proposition  there  were  cited  Overend  &  Gurney  Co.  v. 
Gihh^  Turquand  v.  Marshall,^  and  other  cases  of  the  same  class. 
These,  however,  are  distinguishable  on  the  ground  that,  as  I  have 
already  endeavored  to  point  out,  they  relate  to  acts  within  the  powers 
of  the  directors,  and  not  to  acts  (such  as  payment  of  dividends  out  of- 
capital)  which  are  beyond  the  legal  powers  of  the  directors  or  of  the 
company.  The  law  prohibits  the  payment  of  dividends  out  of  <;apital, 
and  it  may  well  be  that  directors  are  called  upon  to  exercise  greater 
care  when  they  are  in  danger  of  violating  such  prohibition  than  when 
they  apply  the  capital  for  purposes  unquestionably  withiry  the  objects 
of  the  company.  So,  if  a  company  were  formed  for  the  purpose  of 
working  a  mine,  it  might  be  the  duty  of  those  engaged  in  superin- 
tending its  operations  to  exercise  greater  care  when  tley  approach 
their  neighbor's  property  and  are  in  danger  of  committing  a  trespass 
than  when  the  scene  of  action  is  undeniably  within  the  cbundaries  of 
the  company's  property.  .  .  . 

It  seems  to  me  that  the  views  expressed  by  the  learned  \udges  who 
decided  Rance^s  Case  *  are  consistent  with  the  proposition  mat  direct- 
ors who  are  proved  to  have  in  fact  paid  a  dividend  out  of  capital  fail 
to  excuse  themselves  ifjthey  have  not  taken  ''f^Rii"^^^^^^  '^iHJT  \^  secure  ■ 
the  prepararticm' of  estimates  and  statements  of  account  suOh  d,s  it  was 
the^p  diity  to  prepare  and  submit  to  the  shareholders^  and  mve  de- 
ared  the  dividends  complained  of  without  having  exercised  ihereon 
their  judgment  as  mercantile  men  on  the  estimates  and  statements  of 
account  submitted  to  them ;  and  if  this  be  so,  In  re  Oxford  [Benefit 
BuildiJig  and  Investment  Society^  does  not,  in  my  opinion,  conflict 
with  Rance^s  Case. 
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Bartlett,  J.  This  action  was  begun  by  tlie  St.  Lawrence  Manu- 
facturing Company  in  the  early  part  of  1891,  to  recover  damages  of 
the  defendant,  who  was  one  of  the  trustees  of  the  company,  by  reason 
of  his  alleged  misconduct,  which  prevented  the  consummation  of  con- 
tracts that  would  have  proved  of  great  value  to  the  company. 

This  corporation  had  its  general  office  and  factory  at  Gouverneur, 
St.  Lawrence  County,  and  its  business  consisted  in  manufacturing 
agricultural  implements,  principally  disc  harrows  and  wagons  and 
their  attachments. 

The  transaction  covered  by  this  litigation  took  place  principally  in 
the  year  eighteen  hundred  and  ninety. 

It  is  established  by  uncontradicted  evidence  that  the  annual  report 
of  the  directors  to  the  stockholders  on  the  1st  of  January,  1890,  dis- 
closed that  the  capital  of  the  company  was  materially  impaired  and 
during  the  years  1888-89  very  serious  losses  had  been  made. 

In  a  letter  that  Corbin,  the  president  of  the  company,  addressed  to 
the  defendant  on  the  10th  of  April,  1890,  he  said,  among  other  things : 
"  I  do  not  hesitate  to  tell  you  that  the  outlook  is  not  sufficiently  pro- 
mising here  to  warrant  me  in  spending  the  most  valuable  years  of  my 
life  in  trying  to  work  out  a  profit  for  my  friends.  The  past  eight 
weeks  has  been  a  revelation  to  us  all.  The  bottom  of  the  disc  har- 
^  row  trade  seems  to  have  dropped  out  entirely  throughout  the  eastern 
»V^'^tates.  The  market  has  been  flooded  with  cheap  instruments,  and  the 
agents  from  every  establishment  in  the  country  swarm  over  our  disc 
harrow  district  long  before  we  could  get  at  it,  and  we  are  going  to 
experience  great  difficulty  in  unloading  even  one  half  of  the  machines 
that  we  have  ready  for  the  market." 

Under  these  discouraging  circumstances,  it  was  discussed  by  the 
board  of  directors  whether  it  would  not  be  wise  to  transfer  the  busi- 
ness of  the  corporation  to  some  western  state,  where  manufacturing 
could  be  conducted  under  more  favorable  conditions  and  the  market 
more  readily  reached. 

The  result  was  that  a  resolution  was  passed  April  2,  1890,  appoint- 
ing the  president  of  the  plaintiff  company  and  Mr.  Mason,  the  defend- 
ant, a  committee  to  find  the  best  terms  that  could  be  made  for  this 
removal. 

Shortly  before  this,  a  contract  had  been  drafted  between  the  East 
Omaha  Land  Company  and  the  plaintiff  corporation,  subject  to  the 
ratification  of  the  stockholders  of  the  latter,  which  provided  in  sub- 
stance that  the  land  comi)any  would  donate  to  the  manufacturing 
comj)any  five  acres  of  land  for  the  purpose  of  locating  its  business, 
trackage  facilities  connecting  their  factory  with  the  Union  Pacific 
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Railroad,  aud  money  to  the  extent  of  ten  thousand  dollars,  for  the 
purpose  of  moving  its  plant  and  erecting  its  buildings. 

While  the  defendant  is  charged  with  having  prevented  the  execu- 
tion of  this  contract,  the  evidence  shows  that  the  stockholders  of  the 
plaintiff  never  ratified  the  contract,  and  that  it  was  voluntarily  aban- 
doned by  the  company  for  the  reason  that  a  more  advantageous  agree- 
ment was  secured  later  at  Minneapolis,  in  the  State  of  Minnesota. 

On  the  23d  of  April,  1890,  four  individuals,  as  parties  of  the  first 
part,  made  a  contract  with  the  plaintiff  corporation,  as  party  of  the 
second  part,  which  in  substance  provided  that  they  would  donate  five 
acres  of  land  for  building  purposes,  trackage  facilities  from  railroad 
to  factory,  and  a  cash  bonus  of  thirty  thousand  dollars,  paid  in  speci- 
fied instalments,  five  thousand  dollars  of  which  was  paid  down  at 
the  time  of  the  execution  of  the  contract.  This  five  thousand  dollars 
was  paid  to  Corbin,  the  president  of  the  company,  who  conducted  the 
Minneapolis  negotiations  from  beginning  to  end. 

It  seems  that  the  defendant  was  the  owner  of  lands  in  the  neigh- 
borhood of  the  real  estate  that  was  to  be  benefited  by  the  contract 
with  the  East  Omaha  Land  Company,  and  his  associates  in  the  owner- 
ship of  adjacent  land  were  of  opinion  that  he  should  contribute  his  fair 
share  to  the  bonus  that  was  to  be  paid  to  the  plaintiff  company.  To 
this  the  defendant  made  objection,  and  it  seems  to  have  been,  to  some 
extent,  an  obstacle  to  further  negotiations.  He  offered  to  turn  in,  as 
a  payment  of  his  share  of  the  bonus,  certain  lands  that  he  owned  in 
that  locality,  but  his  figures  were  deemed  too  high. 

It  also  appears  that  he  had  originally  made  an  agreement  with 
Corbin,  the  president  of  the  plaintiff  company,  by  which  he  was  to 
receive  a  bonus  from  his  own  company  of  $3200.00  if  the  arrange- 
ment went  through. 

When  the  defendant  was  advised  that  the  Minneapolis  deal  was 
closed  he  immediately  wrote  to  Corbin,  who  had  returned  to  the  State 
of  New  York,  that  he  would  expect  the  same  bonus  in  the  Minneapolis 
matter  that  had  been  promised  him  in  the  Omaha  contract. 

Corbin  replied  that  there  was  no  basis  for  such  a  claim  on  the  de- 
fendant's part,  and  this  circumstance  led  to  a  bitter  quarrel  between 
Corbin  and  the  defendant,  which  appears  in  the  evidence,  both  in 
correspondence  and  personal  interviews. 

In  substance  it  came  to  this  :  That  the  defendant  Mason  said  that 
Corbin  had  imposed  upon  the  Minneapolis  parties  by  false  statements 
as  to  the  condition  of  the  iSTew  York  corporation,  and  that  the  deal 
could  never  go  through  if  the  Minnesota  parties  knew  the  exact 
truth  in  regard  to  the  matter. 

He  further  stated  to  Corbin  that  he  felt  it  was  his  duty  in  the 
premises,  as  many  of  his  friends  in  Minnesota  were  interested  in  the 
matter,  to  advise  them  that  tliey  had  better  send  an  expert  east  and 
look  into  the  true  condition  of  the  plaintiff  company.  This  he  did, 
and  an  expert  named  Boshart  was  sent  down  to  Gouverneur ;  but,  as  he 
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seemed  to  be  in  tlie  interest  of  Mason,  and  was  not  duly  accredited 
in  the  estimation  of  the  company's  officers,  he  was  refused  access  to 
the  books  and  factory  of  the  corporation.  He  returned  to  Minnesota, 
and  later  Corbin  visited  Minneapolis  and  had  an  interview  with  the 
parties  who  had  executed  the  contract  with  him,  in  which  he  stated 
that  his  representations  were  not  false  or  fraudulent,  and  he  trusted 
the  contract  would  be  carried  out ;  that  the  company  was  ready  to 
perform  on  its  part. 

He  also  stated  that  he  was  willing  to  pay  the  expenses  of  an  expert 
to  come  east  and  examine  the  general  condition  of  the  company. 
Matters  were  held  in  suspension  at  this  point,  and  an  expert  named 
Allen  was  sent  to  Gouverneur  and  spent  over  a  week  in  examining  the 
machinery  and  books  of  account  of  the  company.  Allen  was  an  ex- 
pert in  the  carriage  manufacturing  business,  as  Avell  as  an  accountant. 
On  his  return  to  Minneapolis,  he  made  a  report  to  the  parties  in  in- 
terest there,  which  was  exceedingly  unfavorable,  and  showed  that  Cor- 
bin's  representations  were  not  wholly  trustworthy.  For  instance,  he 
found  figures  that  had  been  placed  upon  the  book  accounts  were  far 
too  high,  and  that  accounts  that  had  been  charged  off  to  profit  and 
loss  were  revived  and  put  among  the  live  assets ;  that  the  machinery 
account  that  stood  at  $12,000  should  be  reduced  to  f  3500,  much  of 
the  machinery  being  old  and  valueless  ;  instead  of  a  thousand  wagons 
having  been  sold  by  the  plaintiff  company,  he  thought  the  number 
should  be  reduced  to  two  hundred  or  two  hundred  and  fifty,  and  as  to 
the  patent  account  covering  the  disc  harrows,  he  found  that  licenses 
had  been  disposed  of  for  the  central  states  to  a  concern  in  Illinois, 
and  the  same  was  true  of  very  large  interests  on  the  Pacific  coast ;  he 
also  found  that  Corbin's  representations  as  to  the  value  of  the  particu- 
lar kind  of  wagon  manufactured  by  the  company  were  exaggerated, 
and  that  a  steel  axle,  which  was  claimed  to  be  a  valuable  feature  of 
it,  was  not  a  practical  thing  from  a  mechanical  standpoint. 

Without  going  further  into  detail,  he  summed  up  that  to  take  this 
eastern  company  would  mean,  practically,  that  they  had  to  run  it  and 
furnish  the  capital  to  keep  it  going,  and  get  no  benefit  of  the  transac- 
tion, except  to  dispose  of  certain  lands  in  the  neighborhood  of  the 
factory.  He  afterwards  added  that  the  real  estate  that  Corbin  had 
valued  at  $8000  in  Gouverneur  only  cost  the  company  about  $4000; 
he  also  stated  that  he  was  not  influenced  in  this  report  in  any  way  by 
the  action  of  the  defendant. 

The  result  of  this  report  led  to  an  abandonment  of  the  Minnesota 
contract,  the  parties  of  the  first  part  refusing  to  go  on  with  the  per- 
formance of  it,  on  the  ground  that  they  had  been  deceived  as  to  the 
real  condition  of  the  eastern  company.  A  subsequent  effort  was  made 
to  get  the  j)arties  together  in  a  new  contract,  but  it  failed. 

It  was  after  these  transactions  that  the  company,  before  it  passed 
into  the  hands  of  a  receiver,  who  now  represents  this  litigation  on  its 
behalf,  decided  to  bring  this  action  against  the  defendant  for  $53,000, 
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damages,  by  reason  of  having  prevented  the  execution  of  these  con- 
tracts. 

At  the  close  of  all  the  evidence  the  defendant's  counsel  moved  for 
a  nonsuit  on  six  distinct  grounds,  only  one  of  which  need  be  noticed, 
as  the  learned  trial  judge  placed  his  granting  of  the  motion  on  that 
particular  ground,  to  wit,  that  there  is  no  proof  that  the  defendant 
performed  any  act  preventing  the  execution  of  the  contract,  Exhibit 
"B,"  with  the  Minneapolis  parties. 

The  trial  judge  had  previously  suggested  that  the  contract  with 
the  East  Omaha  Land  Company  had  been  voluntarily  abandoned  by  the 
plaintiff  company,  and  that  the  sole  issue  in  this  case  was  under  the 
Minneapolis  agreement. 

It  must  be  admitted  that  this  record  is  not  particularly  creditable, 
either  to  the  president  of  the  company  or  to  this  defendant.  The 
former  is  shown  to  have  concealed  the  truth  in  regard  to  this  well- 
nigh  moribund  corporation,  and  the  defendant  seems  willing  to  have 
done  the  same  thing  if  his  bonus  of  $3200  had  been  paid  him  under 
the  Minnesota  contract.  iSTevertheless,  it  was  due  to  the  defendant's 
suggestion  that  the  affairs  of  the  plaintiff  company  were  examined  by 
the  parties  to  the  Minnesota  contract. 

As   matter  of  honest   business   dealing  the  defendant   performed 

only  an  obvious  duty  when  he  advised  the  INIinnesota  parties  that 

material  facts  in  regard  to  the  condition  of  the  plaintiff  company  had 

been  concealed  from  them,  and  it  seems  perfectly  clear  that  the  report 

/of  Allen,  the  second  expert,  resulted  in  the  abandonment  of  this  con- 

l  tract,  and  that  no  act  of  the  defendant  can  be  regarded  in  law  as  the 

I  proximate  cause  of  this  result. 

*  Judgment  affirmed. 
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SPERING'S    APPEAL. 

1872.     71  Pa.  Slate,  11. 

The  National  Safety  Insurance  and  Trust  Company  became  insol- 
vent in  the  winter  of  1860-1861,  and  losses  to  a  large  amount  were 
sustained  by  its  depositors.  They  made  an  assignment  for  the  benefit 
of  creditors  on  the  18th  of  April,  1861,  to  Henry  L.  Benner,  and 
others.  Spering,  the  plaintiff,  was  afterwards  appointed  trustee  in 
their  place.  This  bill  was  brought  by  the  trustee  to  compel  the  direc- 
tors and  others,  alleged  to  be  connected  with  them,  to  make  good  the 
losses,  on  the  ground  of  fraudulent  mismanagement. 

Sharswood,  J. — This  bill  was  filed  by  the  appellant  as  the  as- 
signee of  the  "National  Safety  Insurance  and  Trust  Company/' 
against  the  defendants,  who  were  directors  of  the  corporation,  alle- 
ging fraudulent,  illegal  and  improper  management  of  its  affairs,  ex- 
tending over  a  period  of  more  than  ten  years,  from  1850  to  1861. 
The  case  upon  the  bill,  answers  and  proofs  was  referred  to  a  Master, 
who  reported  that  the  bill  should  be  dismissed  and  a,  pro  forma  decree 
was  entered  accordingly. 

Upon  a  careful  examination  of  the  record  and  paper-books,  which 
make  up  nine  hundred  and  sixty-six  printed  octavo  pages,  we  have 
■^  come  to  the  following  conclusions  of  fact,  which  are  supported  also 

by  the  opinion  of  the  Master.  First,  That  no  fraudulent  conduct  is 
imputable  to  any  one  of  the  defendants,  at  any  period  of  time  during 
their  administration  of  the  trust.  No  pecuniary  advantage,  to  the 
amount  of  a  dollar,  was  ever  realized  or  sought  by  any  one  of  them. 
There  was  no  embezzlement  or  misappropriation  of  the  funds  by  any 
officer  or  agent  of  the  corporation.  There  is  no  pretence  that  the 
defendants  are  liable  to  account  upon  either  of  these  grounds.  "  One 
fact,"  says  the  Master,  "is  quite  clear  —  that  none  of  the  defendants 
have  made  any  profit  out  of  their  transactions  which  was  not  common 
to  all  the  stockholders."  Second,  That  in  regard  to  investments,  and 
the  mode  of  transacting  the  business  —  the  legality  of  which  under 
the  chai'ter  is  questioned  —  the  defendants  uniformly  acted  under 
legal  advice.  '-It  appears  in  the  evidence,"  says  the  report,  "that 
the  defendants  always  acted  upon  legal  advice,  as  to  the  mode  of 
doing  business  and  making  investments.  No  important  step  was  ever 
taken  without  first  obtaining  the  advice  of  the  solicitor."     Third, 

^  Looking  at  the  history  of  the  institution  in  the  light  of  subsequent 

events,  its  direction  was  unwise  and  unfortunate.     The  money  of  the 

y       depositors  was  not  invested  in  first-rate  and  perfectly  safe  securities, 

^Jl/^        as  they  engaged  to  do,  and  as  the  funds  of  such  a  charity  unques- 
tionably ought  to  be.      Loans  were  largely  made  upon  very  doubt- 
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ful  collaterals.  Their  investments  in  real  estate  were  injudicious. 
They  lost  from  a  failure  to  insure.  They  sought  to  realize  large  pro- 
fits at  usurious  rates  of  interest.  The  crash  came  in  1860,  just  before 
the  breaking  out  of  the  civil  war.  All  doubtful  securities  fell  in  the 
market.  Their  debtors  went  to  the  wall.  In  the  vain  attempt  to  sus- 
tain their  credit  they  sacrificed  securities  and  collaterals.  Had  they 
stopped  and  made  an  assignment  at  once,  a  large  amount  of  the  loss 
which  subsequently  fell  upon  them  would  undoubtedly  have  been 
prevented.  The  story  might  be  much  amplified  by  entering  into  a 
detail  of  particulars  :  but  the  conclusion  would  be  the  same.  Such 
is  a  brief  resume  of  the  facts.  It  is  not  the  history  of  this  institu- 
tion alone,  but  of  many  others  in  this  country. 

The  broad  question  then  is,  whether  upon  such  a  state  of  facts,  the 
directors  of  a  corporation  can  be  made  to  account  for  losses  arising 
from  mismanap^ement  merely. 

It  is  by  no  means  a  well-settled  point  what  is  the  precise  relation 
which  directors  sustain  to  stockholders.  They  are  undoubtedly  said 
in  many  authorities  to  be  trustees,  but  that  as  I  apprehend  is  only  in 
a  general  sense,  as  we  term  an  agent  or  any  bailee  intrusted  with  the 
care  and  management  of  the  property  of  another.  It  is  certain  that 
they  are  not  technical  trustees.  They  can  only  be  regarded  as  man- 
datories —  persons  who  have  gratuitously  undertaken  to  perform  cer- 
tain duties,  and  who  are  therefore  bound  to  apply  ordinary  skill  and 
diligence,  but  no  more.  Indeed,  as  the  directors  are  themselves  stock- 
holders, interested  as  well  as  all  others  that  the  affairs  and  business 
of  the  corporation  should  be  successful,  when  we  ascertain  and  deter- 
mine that  they  have  not  sought  to  make  any  profit  not  common  to  all 
the  stockholders,  we  raise  a  strong  presumption  that  they  have  brought 
to  the  administration  their  best  judgment  and  skill.  Ought  they  to 
be  held  responsible  for  mistakes  of  judgment  or  want  of  skill  and 
knowledge  ?  They  have  been  requested  by  their  co-stockholders  to 
take  their  positions,  and  they  have  given  their  services  without  compen- 
sation. We  are  dealing  now  with  their  responsibility  to  stockholders, 
not  to  outside  parties  —  creditors  and  depositors.  It  is  unnecessary 
to  consider  what  the  rule  may  be  as  to  them.  Upon  a  close  examina- 
tion of  all  the  reported  cases,  although  there  are  many  dicta  not  easily 
reconcilable,  yet  I  have  found  no  judgment  or  decree  which  has  held 
directors  to  account,  except  when  they  have  themselves  been  person- 
ally guilty  of  some  fraud  on  the  corporation,  or  have  known  and  con- 
nived at  some  fraud  in  others,  or  where  such  fraud  might  have  been 
prevented  had  they  given  ordinary  attention  to  their  duties.  I  do 
not  mean  to  say  by  any  means  that  their  responsibility  is  limited  to 
these  cases,  and  that  there  might  not  exist  such  a  case  of  negligence 
or  of  acts  clearly  ultra  vires,  as  would  make  perfectly  honest  direct- 
ors personally  liable.  But  it  is  evident  that  gentlemen  elected  by 
the  stockholders  from  their  own  body  ought  not  to  be  judged  by  the 
same  strict  standard  as  the  agent  or  trustee  of  a  private  estate.    Were 
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such  a  rule  applied,  no  gentlemen  of  character  and  responsibility 
would  be  found  willing  to  accept  such  places.  The  authorities  I 
think  fully  endorse  these  views. 

The  leading  case  is  The  Charitable  Coiyoratlon  v.  Sutton,  2  Atk. 
400,  which  was  treated  by  Lord  Hardwicke  as  a  case  of  fraud  entirely. 
Five  of  the  managers  or  committee-men  entered  into  a  confederacy  to 
loan  out  money  to  their  own  storekeeper,  upon  whom  was  devolved 
the  duty  of  putting  an  estimate  upon  the  value  of  the  pledges ;  the 
others  connived  at  the  fraud.  "  It  is  such  a  notorious  fraud  or  at 
least  gross  inattention,"  said  the  Lord  Chancellor,  ''to  suffer  him, 
who  was  to  set  a  value  on  all  the  pledges,  to  borrow  money  upon 
them  himself,  that  I  shall  direct  those  Avho  appear  to  be  guilty  of  it 
to  make  good  the  loss.  Committee-men  are  most  properly  agents  to 
those  who  employ  them  in  the  trust  and  who  empower  them  to  direct 
and  superintend  the  affairs  of  the  corporation.  If  some  persons  are 
guilty  of  gross  non-attendance  and  leave  the  management  entirely 
to  others,  they  may  be  guilty  by  this  means  of  the  breaches  of  trust 
that  are  committed  by  others."  So  accordingly  in  I'he  York  and 
North  Midland  Eaihcaij  Company  v.  Hudson,  16  Beavan  495,  the 
chairman  of  a  railway  company  appropriated  unallotted  shares  to  the 
use  of  various  persons,  whose  names  he  did  not  mention,  in  order  to 
secure  or  reward  services  which  he  declined  to  state,  but  which  it  was 
insinuated  was  in  the  nature  of  "  secret  service  money ;  "  it  was  held 
that  if  the  defendant  had  applied  the  property  of  the  company  in  a 
manner  which  would  not  bear  the  light,  he  must  suffer  the  conse- 
quences, and  that  being  charged  with  the  receipt  of  the  money,  he 
could  not  discharge  himself  by  the  suggestion  of  such  an  application. 
In  Williams  v.  Page,  24  Beavan  661,  Sir  John  Eomilly  said,  in  treat- 
ing a  director  as  a  trustee :  "  The  trust  no  doubt  is  a  peculiar  one." 
In  Great  Luxembourg  Railway  Co.  v.  Magnay,  25  Beavan  592,  he 
held  that  if  a  director  enters  into  a  contract  for  the  company  he  can- 
not personally  derive  any  benefit  from  it.  So  also  in  Ex  parte  Ben- 
nett, 18  Beavan  339,  directors  of  a  public  company  are  trustees  for 
the  shareholders,  and  their  private  interests  must  yield  to  their  pub- 
lic duty  wherever  they  are  conflicting.  In  Turquard  v.  Marshall,  3 
Equity  (Law  Rep.)  127,  which  is  the  last  English  case  on  the  subject, 
Lord  Romilly,  M.  R.,  held  directors  liable,  first,  for  not  calling  a 
meeting  of  the  shareholders  under  a  clause  of  the  charter  requiring 
them  to  do  so,  on  the  exhaustion  of  their  surplus  fund,  and  second, 
for  loaning  money  to  one  of  themselves  without  security.  He  used 
however  this  language :  that  if  directors  have  been  guilty  of  gross 
and  palpable  breach  of  trust,  which  cannot  be  set  right  by  a  public 
meeting  of  the  company,  they  may  be  made  responsible  for  their  mis- 
conduct. On  appeal,  however,  the  decree  of  Lord  Romilly,  holding 
the  directors  personally  liable,  was  reversed  by  Lord  Chancellor 
Hatherley,  4  Chancery  Appeals  (Law  Rep.)  386.  He  said :  "  There 
was  no  fraud  alleged,  nor  was  it  alleged  that  the  directors  applied  the 
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funds  of  the  company  to  their  own  use,  or  in  any  way  except  in  what 
they  thought  was  for  the  benefit  of  the  company,  however  incorrect 
their  course  might  have  been."  Then  as  to  the  loan  to  Higgins  (the 
co-director)  :  "  The  statement  of  this  in  the  bill  was  only  as  part  of 
the  general  misconduct  of  the  directors,  and  the  loan  was  only  men- 
tioned as  one  of  the  losses  incurred.  There  was  no  specific  allegation 
of  any  impropriety  in  lending  the  money  to. him,  nor  was  any  specific 
relief  prayed  in  this  respect.  It  was  within  the  powers  of  the  deed 
to  lend  to  a  brother  director,  and  however  foolish  the  loan  might  have 
been,  so  long  as  it  was  wirhin  the  powers  of  the  directors,  the  court 
could  not  interfere  and  make  them  liable.  They  were  intrusted  with 
full  powers  of  lending  the  money,  and  it  was  part  of  the  business  of 
the  concern  to  trust  people  with  money,  and  their  trusting  to  an 
undue  extent  was  not  a  matter  with  which  they  could  be  fixed,  unless 
there  was  something  more  alleged,  as,  for  instance,  that  it  was  done 
fraudulently  and  impx-operly  and  not  merely  by  a  default  of  judg- 
ment. Whatever  may  have  been  the  amount  lent  to  anybody,  how- 
ever ridiculous  and  absurd  their  conduct  might  seem,  it  was  the 
misfortune  of  the  company  that  they  chose  such  unwise  directors ; 
but  as  long  as  they  kept  within  the  powers  of  their  deed,  the  court 
could  not  interfere  with  the  discretion  exercised  by  them." 

To  pass  now  from  the  English  to  the  A.merican  cases :  Koehler  v. 
The  Black  River  Falls  Iron  Co.,  2  Black  S.  C.  715,  was  a  case  of 
fraud.  Mr.  Justice  Davis  said :  "  Instead  of  honestly  endeavoring  to 
effect  a  loan  of  money  advantageously  for  the  benefit  of  the  corpora- 
tion, these  directors,  in  violation  of  their  duty  and  in  betrayal  of 
their  trust,  secured  their  own  debts  to  the  injury  of  the  stockholders 
and  creditors.  Directors  cannot  thus  deal  with  the  important  inter- 
ests intrusted  to  their  management.  They  hold  a  place  of  trust,  and 
by  accepting  the  trust  are  obliged  to  execute  it  with  fidelity,  not  for 
their  own  benefit,  but  for  the  common  benefit  of  the  stockholders  of 
the  corporation."  In  Scott  v.  Depeyster,  1  Edw.  Ch.  Eep.  513,  the 
object  of  the  bill  was  to  make  the  directors  liable  for  money  embezzled 
by  their  secretary  on  the  ground  of  their  negligence.  So,  in  Robinson 
V.  Smith,  3  Paige  222,  the  bill  alleged  that  the  directors  had  engaged  in 
a  gambling  speculation  in  stocks,  wholly  unauthorized  by  the  charter,)  ^; 
which  was  carried  on  to  subserve  their  own  individual  interests  and 
purposes.  On  demurrer  to  the  bill,  it  was  of  course  held  that  the 
directors  of  a  corporation,  who  wilfully  abuse  their  trust  or  misapply 
the  funds  of  the  company  by  which  a  loss  is  sustained,  are  personally 
liable  as  trustees  to  make  good  that  loss,  and  they  are  also  liable  if 
they  suffer  the  corporate  funds  to  be  lost  or  wasted  by  p^ross  npj^li- 
gence  and  inattention  to  the  duties  of  their  trust.  In  the  same  cate- 
gory  IS  Tai/lor  v.  Miami  E.rportinr/  Companj/,  5  Hammond  (Ohio)  162; 
Verplanck  v.  Mercantile  Insurance  Co.,  1  Edw.  Ch.  Rep.  84  ;  Bank  of 
St.  Mart/  V.  St.  John,  25  Alab.  N.  S.  566 ;  BitUs  v.  Wood,  38  Barb. 
181 ;  s.  c.  37  New  York  317.     In  The  Franklin  Fire  Insurance  Co.  v. 
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Jenkins,  3  Wend.  130,  which  was  an  action  on  the  case  in  which  the 
declaration  alleged  against  directors  "  want  of  care  and  attention," 
and  also  "  corrupt  and  wilful  mismanagement,"  a  demurrer  was  sus- 
tained Sutherland,  J.,  remarking :  "  These  are  very  different  allega- 
tions and  require  distinct  and  different  answers."  Lexington  &  Ohio 
Railroad  Co.  v.  Bridge,  7  B.  Monroe  556,  was  a  bill  by  creditors  against 
directors  for  making  a  dividend  when  no  profits  existed.  "  We  are 
satisfied,"  say  the  court,  "  that  if  they  were  guilty  of  negligence  to 
any  extent  it  is  not  of  that  gross  and  palpable  character  that  would 
render  their  conduct  so  reprehensible  as  to  subject  them  to  the  impu- 
tation of  a  personal  or  even  a  legal  fraud."  In  Godbold  v.  Branch 
Bank  at  Mobile,  11  Alab.  191,  it  was  decided  that  the  directors  of  a 
bank  are  not  responsible  for  an  injury  to  the  bank  caused  by  their  act, 
originating  in  an  error  of  judgment,  unless  the  act  be  so  grossly 
wrong  as  to  warrant  the  imputation  of  fraud  or  the  want  of  the  ne- 
cessary knowledge  for  the  performance  of  the  duty  assumed  by  them 
on  accepting  the  agency.  In  Hodges  v.  I^eiv  England  Screw  Co.,  1 
Rhode  Island  312,  in  dismissing  the  bill,  Greene,  C.  J.,  observed :  "  It 
does  not  appear  that  the  directors  sought  or  secured  to  themselves 
any  benefit  or  advantage  which  was  not  common  to  all  the  other 
stockholders  of  the  Screw  Company."  See  also  Neall  v.  Hill,  16  Cali- 
fornia 145. 

It  seems  unnecessary  to  pursue  this  investigation  any  further. 
These  citations,  which  might  be  multiplied,  establish,  as  it  seems  to 
me,  that  while  directors  are  personally  responsible  to  the  stockholders 
for  any  losses  resulting  from  fraud,  embezzlement  or  wilful  miscon- 
duct or  breach  of  trust  for  their  own  benefit  and  not  for  the  benefit  of 
the  stockholders,  for  gross  inattention  and  negligence  by  which  such 
fraud  or  misconduct  has  been  perpetrated  by  agents,  officers  or  co- 
directors,  yet  they  are  not  liable  for  mistakes  of  judgment,  even 
though  they  may  be  so  gross  as  to  appear  to  us  absurd  and  ridiculous, 
provided  they  are  honest  and  provided  they  are  fairly  within  the 
scope  of  the  powers  and  discretion  confided  to  the  managing  body. 
In  regard  to  the  question  last  adverted  to,  whether  the  defendants 
^  should  be  held  responsible  for  any  of  their  acts  and  investments  as 

"^  ultra  vires,  it  might  be  sufficient  to  notice  the  fact  that  the  charter  of 

^ — ^  this  corporation  was  a  very  complicated  one,  made  up  by  comparing 

.  together  no  less  than  sixteen  different  acts  of  incorporation  or  supple- 

y^^^^  ments.      The  ingenuity  of  the  young  gentlemen  of  counsel  for  the 

^,yJ^    j^  defendants  has  been  exercised  in  presenting  to  the  court  a  genealogi- 
5      1^        cal  map  or  pedigree,  tracing  the  Acts  of  Assembly,  from  one  to  an- 


other.  To  have  mistaken  the  extent  of  their  powers  under  such  cir- 
cumstances would  not  have  been  matter  of  surprise  even  in  the  most 
timid  and  cautious.  We  may  adopt  upon  this  point  the  language  of 
C.  J.  Greene  in  Hodges  v.  New  England  Screw  Co.,  1  Rhojjp  Tslanr^ 
312.  "  In  considering  the  question  of  the  personal  responsibility  of 
the  directors  we  shall  assume  that  they  violated  the  charter  of  the 
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Screw  Company.     The  question  then  will  be,  was  such  violation  the 
result  of   mistake  as  to  their  powers,  and  if  so  did  they  fall  into 
the  mistake  from  want  of  proper  care,  such  care  as  a  man  of  ordi-        -y^ 
nary  prudence  practises  in  nis  own  affairs.     For,  if  the  mistake  be       ""* 
such  as  with  proper  care  might  have  been  avoided,  they  ought  to  be    j 
liable.     If,  on  the  other  hand,  the  mistake  be  such  as  the  direct-    { 
ors  might  well  make,  notwithstanding  the  exercise  of  proper  care,    ' 
and  if  they  acted  in  good  faith  and  for  the  benefit  of  the  Screw  Com-    j 
pany,  they  ought  not  to  be  liable."     We  may  say  in  this  case,  con-    \ 
ceding  that  the  directors  did  violate  the  charter,  it  was  a  question 
upon  which  with  all  due  care  they  might  have  made  an  honest  mis- 
take ;  and  moreover,  it  appears  by  the  evidence,  and  is  so  reported, 
that  they  acted  throughout  by  the  advice  of  their  counsel.     It  is  well 
settled  that  trustees  will  be  protected  from  responsibility  under  such 
circumstances  :   Lewin  on  Trusts  595 ;   Vez  v.  Emery,  5  Ves.  141 ; 
Calhoun's  Estate,  6  Watts  189. 


HUN  V.  CARY. 

1880.    82  New  York,  65.1 


Decree  affirmed.        u 


Earl,  J.  This  action  was  brought  by  the  receiver  of  the  Cen- 
tral Savings  Bank  of  the  city  of  New  York,  against  the  defendants, 
who  were  trustees  of  the  bank,  to  recover  damages  wliich,  it  is  al- 
leged, they  caused  the  bank  by  their  misconduct  as  such  trustees. 

The  first  nuestion  to  be  considered  is  the  measure  of  fidelity, 
care  and  diligence  which  such  trustees  owe  to  such  a  bank  and 
its  depositors.  The  relation  existing  between  the  corporation  and 
its  trustees  is  mainly  that  of  principal  and  agent,  and  the  relation 
between  the  trustees  and  the  depositors  is  similar  to  that  of  trus- 
tee and  cestui  que  trtist.  The  trustees  are  bound  to  observe  the 
limits  placed  upon  their  powers  in  the  charter,  and  if  they  tran- 
scend such  limits  and  cause  damage,  they  incur  liability.  If  they 
act  fraudulently  or  do  a  willful  wrong,  it  is  not  doubted  that  they 
may  be  held  for  all  the  damage  they  cause  to  the  bank  or  its  de- 
positors. But  if  they  act  in  good  faith  within  the  limits  of  powers 
conferred,  using  proper  prudence  and  diligence,  they  are  not  re- 
sponsible for  mere  mistakes  or  errors  of  judgment.  That  the 
trustees  of  such  corporations  are  bound  to  use  some  diligence  in  the 
discharge  of  their  duties  cannot  be  disputed.  All  the  authorities 
hold  so.  What  degree  of  care  and  diligence  are  thev  bound  to  exer- 
cise ?  Not  the  highest  degree,  not  such  as  a  very  vigilant  or  ex- 
tremely careful  person  would  exercise.  If  such  were  required,  it 
1  Statement  and  arguments  omitted.  —  Ed. 
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would  be  difficult  to  find  trustees  who  would  incur  the  responsibil- 
ity of  such  trust  positions.  It  would  not  be  proper  to  answer  the 
question  by  saying  the  lowest  degree.  Few  persons  would  be  will- 
ing to  deposit  money  in  savings  banks,  or  to  take  stock  in  cor- 
porations, with  the  understanding  that  the  trustees  or  directors  were 
bound  only  to  exercise  slight  care,  such  as  inattentive  persons  would 
give  to  their  own  business,  in  the  management  of  the  large  and  im- 
portant interests  committed  to  their  hands.  When  one  deposits 
money  in  a  savings  bank,  or  takes  stock  in  a  corporation,  thus  di- 
vesting himself  of  the  immediate  control  of  his  property,  he  expects, 
and  has  the  right  to  expect,  that  the  trustees  or  directors,  who  are 
chosen  to  take  his  place  in  the  management  and  control  of  his  pro- 
perty, will  exercise  ordinary  care  and  prudence  in  the  trusts  com- 
imitted  to  them  —  the  same  degree  of  care  and  prudence  that  menh 
prompted  by  self-interest  p^enerallv  exercise  in  their  own  affairs.  /  ^  ^ 
^  When  one  voluntarily  takes  the  position  of  trustee  or  director  of  a  p 

corporation,  good  faith,  exact  justice,  and  public  policy  unite  in  re- 
quiring of  him  such  a  degree  of  care  and  prudence,  and  it  is  a  gross 
breach  of  duty  —  crassa  negligentia  —  not  to  bestow  them. 

It  is  impossible  to  give   the   measure  of   culpable  negligence  for 
all  cases,  as  the  degree  of  care  required  depends  upon  the  subjects  to 
which  it  is  to  be  applied.     (First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60 
N.  Y.  278.)     What  would  be  slight  neglect  in  the  care  of  a  quantity 
of  iron  might  be  gross  neglect  in  the  care  of  a  jewel.     What  would  be 
\   slight  neglect  in  the  care  exercised  in  the  affairs  of  a  turnpike  cor- 
I    poration,  or   even  of  a  manufacturing  corporation,  might  be  gross 
I    neglect  in  the  care  exercised  in  the  management  of  a  savings  bank 
1    intrusted  with  the  savings  of  a  multitude  of  poor   people,  depend- 
ing for  its  life  upon  credit  and  liable  to  be  wrecked  by  the  breath  of 
suspicion.     There  is  a  classification   of   negligence  to   be   found  in 
the  books,  not  always  of  practical  value  and  yet  sometimes  service- 
able, into  slight  negligence,  gross  negligence,  and  that  degree  of  neg- 
ligence intermediate  the  two,  attributed  to  the  absence  of  ordinary 
care  ;  and  the  claim  on  behalf  of  these  trustees  is  that  they  can  only 
be  held  responsible  in  this  action  in  consequence  of  gross  negligence, 
according  to  this  classification.     If  gross  negligence  be  taken  accord- 
ing to  its  ordinary  meaning  —  as  something  nearly  approaching  fraud 
or  bad  faith — I  cannot   yield  to   this  claim;  and  if  there  are  any 
authorities  upholding  the  claim,  I  emphatically  dissent  from  them. 

It  seems  to  me  that  it  would  be  a  monstrous  proposition  to  hold 
that  trustees,  intrusted  with  the  management  of  the  property,  inter- 
ests and  business  of  other  people,  who  divest  themselves  of  the  man- 
agement and  confide  in  them,  are  bound  to  give  only  slight  care  to 
the  duties  of  their  trust,  and  are  liable  only  in  case  of  gross  inatten- 
tion and  negligence ;  and  I  have  found  no  authority  fully  upholding 
such  a  proposition.  It  is  true  that  authorities  are  found  whicli  hold 
that  trustees  are  liable  only  for  crassa  negligentia,  which  literally 
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means  gross  negligence ;  but  that  phrase  has  been  defined  to  mean 
the  absence  of  ordinary  care  and  diligence  adequate  to  the  particular 
case. 

[The  learned  Judge  here  quoted  from  various  authorities.] 

In  Sjjering^s  Appeal,  Judge  Sharswood  said  that  directors  "  are 
not  liable  for  mistakes  of  judgment,  even  though  they  may  be  so 
gross  as  to  appear  to  us  absurd  and  ridiculous,  provided  they  were 
honest,  and  provided  they  are  fairly  within  the  scope  of  the  powers 
and  discretion  confided  to  the  managing  body."  As  I  understand 
this  language,  I  cannot  assent  to  it  as  properly  defining  to  any  ex- 
tent the  nature  of  a  director's  responsibility.  Like  a  mandatary,  to 
whom  he  has  been  likened,  he  is  bound  not  only  to  exercise  proper 
care  and  diligence,  but  ordinary  skill  and  judgment.  As  he  is  bound 
to  exercise  ordinary  skill  and  judgment,  he  cannot  set  up  that  he  did 
not  possess  them.  When  damage  is  caused  by  his  want  of  judgment, 
he  cannot  excuse  himself  by  alleging  his  gross  ignorance.  One  who 
voluntarily  takes  the  position  of  director,  and  invites  confidence  in  ! 
that  relation,  undertakes,  like  a  mandatary,  with  those  whom  he  re- 
presents or  for  whom  he  acts,  that  he  possesses  at  least  ordinary 
knowledge  and  skill,  and  that  he  will  bring  them  to  bear  m  the  dis- 
charge of  his  duties.  (Story  on  Bailments,  §  182.)  Such  is  the  rule 
applicable  to  public  officers,  to  professional  men  and  to  mechanics, 
and  such  is  the  rule  which  must  be  applicable  to  every  person  who 
undertakes  to  act  for  another  in  a  situation  or  employment  requiring 
skill  and  knowledge ;  and  it  matters  not  that  the  service  is  to  be 
rendered  gratuitously.  These  defendants  voluntarily  took  the  posi- 
tion  of  trustees  of  the  bank.  They  invited  depositors  to  confide  to 
them  their  savings,  and  to  intrust  the  safe-keeping  and  management 
of  them  to  their  skill  and  prudence.  They  undertook  not  only  that 
they  would  discharge  their  duties  with  proper  care,  but  that  they 
would  exercise  the  ordinary  skill  and  judgment  requisite  for  the  dis- 
charge of  t.lipir  dpiicnte  ti'iist.  ^'~ — 

Enough  has  now  been  said  to  show  what  measure  of  diligence, 
skill  and  prudence  the  law  exacts  from  managers  and  directors  of 
corporations ;  and  we  are  now  prepared  to  examine  the  facts  of  this 
case,  for  the  purpose  of  seeing  if  these  trustees  fell  short  of  this 
measure  in  the  matters  alleged  in  the  complaint. 

[The  bank  was  incorporated  in  1867,  and  did  business  until  1875, 
when  a  receiver  was  appointed.  During  this  time  the  deposits  aver- 
aged about  $70,000.  From  1867  to  1873  the  total  expenses,  including 
interest  paid  to  depositors,  exceeded  the  income.  In  1873  the  trustees 
of  the  bank,  which  had  hitherto  occupied  hired  premises,  purchased, 
in  behalf  of  the  institution,  four  lots  of  land,  with  a  view  to  erecting 
a,  bank  building  upon  one  of  the  lots.  The  greater  part  of  the  pur> 
chase  price  was  secured  by  mortgages  on  the  lots.  At  the  time  of 
purchase  the  bank  became  obligated  to  erect  upon  the  corner  lot  a 
five  story  building.     Such  a  building  was  thereafter  erected  at  an 
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expense  of  about  $27,000.  The  other  lots  were  disposed  of  without 
loss.  The  corner  lot  had  cost  the  bank  $29,250  (presumably  its  fair 
value),  exclusive  of  the  building.  It  was  mortgaged  for  $30,500. 
When  the  receiver  was  appointed,  that  lot  and  building,  and  other 
assets  which  produced  less  than  $1000,  constituted  the  whole  pro- 
perty of  the  bank,  and  subsequently  the  lot  and  building  were  swept 
away  by  a  mortgage  foreclosure.  The  present  action  was  brought  to 
recover  the  damages  caused  to  the  bank  by  the  alleged  improper  in- 
vestment of  its  funds,  as  above  stated.^] 

At  the  time  of  the  purchase  of  the  lot,  the  bank  was  substantially 
insolvent.  If  it  had  gone  into  liquidation,  its  assets  would  have 
fallen  several  thousand  dollars  short  of  discharging  its  liabilities, 
and  this  state  of  things  was  known  to  the  trustees.  It  had  been  in 
existence  about  six  years,  doing  a  losing  business.  The  amount  of 
its  deposits,  which  its  managers  had  not  been  able  to  increase,  shows 
that  the  enterprise  was  an  abortion  from  the  beginning,  either  be- 
cause it  lacked  public  confidence,  or  was  not  needed  in  the  place 
where  it  was  located.  It  had  changed  its  location  once  without  any 
benefit.  It  had  on  hand  but  about  $13,000  in  cash,  of  which  $10,000 
were  taken  to  make  the  first  payments.  The  balance  of  its  assets 
was  mostly  in  mortgages  not  readily  convertible.  One  was  a  mort- 
gage for  $40,000,  which  had  been  purchased  at  a  large  discount,  and 
we  may  infer  that  it  was  not  very  salable,  as  the  trustees  resolved  to 
sell  it  as  early  as  May,  1873,  and  in  August,  1873,  authorized  it  to  be 
sold  at  a  discount  of  not  more  than  $2500,  and  yet  it  was  not  sold 
until  1874.  In  this  condition  of  things  the  trustees  made  the  pur- 
chase complained  of,  under  an  obligation  to  place  on  the  lot  an  expen- 
sive banking-house.  .Whether,  under  the  circumstances,  the  purchase 
was  such  as  the  trustees,  in  the  exercise  of  ordinary  prudence,  skill 
and  care,  could  make  ;  or  whether  the  act  of  purchase  was  recklesSj 
rash,  extravagant,  sliowiny  a  want  ot  ordinary  prudence,  skill  and 
care,  were  questions  for  the  iury.  It  is  not  disputed  that,  under 
the  charter  of  this  bank,  as  amended  in  1868  (chap.  294),  it  had  the 
power  to  purchase  a  lot  for  a  banking-house  "  requisite  for  the  trans- 
action of  its  business."  That  was  a  power,  like  every  other  pos- 
sessed by  the  bank,  to  be  exercised  with  prudence  and  care.  Situated 
as  this  moribund  institution  was,  was  it  a  prudent  and  reasonable 
thing  to  do,  to  invest  nearly  half  of  all  the  trust  funds  in  this  ex- 
pensive lot,  with  an  obligation  to  take  most  of  the  balance  to  erect 
thereon  an  extravagant  building  ?  The  trustees  were  urged  on  by 
no  real  necessity.  They  had  hired  rooms  where  they  could  have  re- 
mained ;  or  if  those  rooms  were  not  adequate  for  tlieir  small  business, 
we  may  assume  that  others  could  have  been  hired.  They  put  for- 
ward the  claim  upon  the  trial  that  the  rooms  they  then  occupied 
were  not  safe.     That  may  have  been  a  good  reason  for  making  tliem 

1  The  pasBaRes  enclosed  in  brackets  [  ]  are  an  abridgment  of  the  recitals  of  fact  in  the 
opinion  of  the  court.  —  Ed. 
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more  secure,  or  for  getting  other  rooms,  but  not  for  the  extravagance 
in  which  they  indulged.  It  is  inferable,  however,  that  the  principal 
motive  which  influenced  the  trustees  to  make  the  change  of  location 
was  to  improve  the  financial  condition  of  the  bank  by  increasing  its 
deposits.  Their  project  was  to  buy  this  corner  lot  and  erect  thereon 
an  imposing  edifice,  to  inspire  confidence,  attract  attention,  and  thus 
draw  deposits.  It  was  intended  as  a  sort  of  advertisement  of  the 
bank,  a  very  expensive  one  indeed.  Savings  banks  are  not  organized 
as  business  enterprises.  They  have  no  stockholders,  and  are  not  to 
engage  m  speculations  or  money-making  in  a  business  sense.  They 
are  simply  to  take  the  deposits,  usually  small,  which  are  offered,  ag- 
gregate them,  and  keep  and  invest  them  safely,  paying  such  interest 
to  the  depositors  as  is  thus  made,  after  deducting  expenses,  and  pay- 
ing the  principal  upon  demand.  It  is  not  legitimate  for  the  trustees 
of  such  a  bank  to  seek  deposits  at  the  expense  of  present  depositors. 
It  is  their  business  to  take  deposits  when  offered.  It  was  not  proper 
for  these  trustees  —  or  at  least  the  jury  may  have  found  that  it  was 
not  —  to  take  the  money  then  on  deposit  and  invest  it  in  a  banking- 
house,  merely  for  the  purpose  of  drawing  other  deposits.  In  making 
this  investment,  the  interests  of  the  depositors,  whose  money  was 
taken,  can  scarcely  be  said  to  have  been  consulted. 

It  matters  not  that  the  trustees  purchased  this  lot  for  no  more  than 
a  fair  value,  and  that  the  loss  was  occasioned  by  the  subsequent  gen- 
eral decline  in  the  value  of  real  estate.  They  had  no  right  to  expose 
their  bank  to  the  hazard  of  such  a  decline.  If  the  purchase  was  an 
improper  one  when  made,  it  matters  not  that  the  loss  came  from  the 
unavoidable  fall  in  the  value  of  the  real  estate  purchased.  The  jury 
may  have  found  that  it  was  grossly  careless  for  the  trustees  to  lock 
up  the  funds  in  their  charge  in  such  an  investment,  where  they  could 
not  be  reached  in  any  emergency  which  was  likely  to  arise  in  the 
affairs  of  the  crippled  bank. 

We  conclude,  therefore,  that  the  evidence  justified  a  finding  by  the 
jury  that  this  was  not  a  case  of  mere  error  or  mistake  of  judgment  on 
the  part  of  the  trustees,  but  that  it  was  a  case  of  improvidence,  of 
reckless,  unreasonable  extravagance,  in  which  the  trustees  failed  in 
that  measure  of  reasonable  prudence,  care  and  skill  which  the  law 
requires. 

[Omitting  remainder  of  opinion.] 

Judgment  [on  verdict  for  plaintiff]  affirmed. 
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Bill  in  Equity,  praying  that  directors  of  the  Penn  Bank  be  de- 
creed to  pay  all  moneys  lost  by  their  carelessness,  negligence  and 
fraudulent  management.  Facts  found  by  a  master,  who  recommended 
that  the  bill  be  dismissed  as  to  most  of  the  defendants.  The  assignee 
of  the  Bank  filed  exceptions  to  the  report,  and  alleged  error  in 
various  rulings  and  decrees  made  in  the  court  below. 

H.  A.  Miller,  D.  F.  Patterson,  and  A.  M.  Brown,  for  the  assignee. 

S.  Schoyer,  Jr.,  D.  T.  Watson,  and  others,  for  various  defendants. 

Paxsox,  J.  .  .  .  Briefly  stated,  the  bill  was  filed  for  the  purpose 
of  holding  the  officers  and  directors  of  the  bank  responsible  for  the 
losses  resulting  from  its  failure.  It  is  claimed  that  the  officers  and 
directors  were  negligent  in  their  management  of  the  bank's  affairs, 
and  that  by  reason  of  such  negligence  the  losses  occurred. 

It  is  conceded  on  all  sides  that  the  losses  and  the  disastrous  failure 
of  the  bank  were  directlv  traceable  to  Mr.  T^iHrlle.  its  lq,te  president, 
now  deceased.  !He  practically  emptied  the  vaults  of  the  banF~in 
carrying  on  a  gigantic  speculation  in  oil.  This  was  done  with  the 
knowledge  of  the  cashier,  and  the  cooperation  of  one  or  more  clerks 
or  subordinates.  It  would  have  been  extremely  difficult,  if  not  prac- 
tically impossible,  for  any  person  to  have  committed  such  a  swindle 
without  the  cooperation  of  some  one  inside.  The  question  is  whether 
the  directors  ought  t_o  h^-"-Q  VnfTP  "^  t.Vipse  transactions^and  whether 
"their  failure  to  know  what  the  real  plunderer  was  doing,  was  such 
neglig;ence  on  their  part  as  to  render  them  liable  to TETcreditors  of 
the  Bank. 

The  Penn  Bank  closed  its  doors  in  May,  1884.  It  is  not  too  much 
to  say  that  its  failure  was  a  great  shock  to  the  business  interests  of 
Pittsburgh.  It  was  the  cause  of  much  excitement ;  led  to  a  large 
amount  of  litigation,  much  of  it  directed  against  the  board  of  direc- 
tors. As  usual,  in  such  cases,  the  current  of  public  opinion  was  turned 
against  them,  and  up  to  the  present  time  they  have  been  defending 
themselves  against  hostile  litigation.  The  time  has  now  arrived 
when  the  rights  of  the  parties  can  be  considered  calmly,  and  disposed 
of  in  disregard  of  prejudice  or  popular  clamor. 

The  first  question  that  naturally  suggests  itself  for  our  considera- 
tion is,  the  extent  of  the  duty  which  the  directors  of  a  bank  owe  to 
the  stockholders,  whom  they  represent  directly,  and  the  creditors, 
whom  they  represent  indirectly. 

Upon  this  point  there  is  a  general  misapprehension  in  the  popular 
mind.  This  finds  expression,  after  bank  failures,  in  severe  condem- 
nation of  directors,  and  a  general  assertion  of  the  doctrine  tliat  their 

1  Statement  abridged.     Arguments  and  part  of  opinion  omitted.  —  Ed. 
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duty  requires  them  to  be  familiar  with  all  the  details  of  the  manage- 
ment. In  the  popular  mind  they  are  lield  to  the  rule  that  they  ought  I 
to  take  the  same  care  of  the  affairs  of  the  bank  that  they  do  of  their  ) 
own  private  business.  Even  the  learned  judge  below  evidently 
adopted  this  view,  when  he  said  in  his  opinion :  "  If  we  were  to 
decide  this  case  on  first  impressions,  as  to  the  conclusions  of  fact  to 
be  drawn,  and  under  the  decisions  cited  and  rules  laid  down  in  the 
minority  opinion  in  Briggs  v.  Spalding^  we  would  say  there  was  gross 
negligence,  or  want  of  the  ordinary  care  that  a  man  of  fair  intelli- 
gence would  take  of  his  own  affairs." 

It  cannot  be  the  rule  that  tlm  rli rector  of  a.  hank  is  tp  bp  hplrl  to 


the  same  ordinary  care  tliat  he  takes  of  his  own  affairs. 
for  Jiis 


He  receives 
He  is  a  gratuitous  mandatory. 


no  compensation  tor  nis  services. 
His  principal  business  at  the  bank  is  to  assist  in  discounting  paper, 
and  for  that  purpose  he  attends  at  the  bank  at  stated  periods  —  gen- 
erally once  or  twice  a  week  —  for  an  hour  or  two.  The  condition  of 
the  bank  is  then  laid  before  him,  in  order  that  he  may  know  how 
much  money  there  is  to  loan.  Once  or  twice  a  year  there  is  an 
examination  of  the  condition  of  the  bank,  in  which  he  participates. 
The  cash  on  hand  is  counted,  the  bills  receivable  and  sureties  ex- 
amined, to  see  whether  they  correspond  with  the  statement  as 
furnished  by  the  officers.  Beyond  this  he  has  little  to  do  with  either 
the  cash  or  the  books  of  the  bank.  They  are  in  the  care  of  salaried 
officials  who  are  paid  for  such  services,  and  selected  by  reason  of 
their  supposed  integrity  and  fitness.  To  expect  a  director,  under  such 
circumstances,  to  give  the  affairs  of  the  bank  the  same  care  that  he 
takes  of  his  own  business,  is  unreasonable,  and  few  responsible  men 
would  be  willing  to  serve  upon  such  terms.  In  the  case  of  a  city 
bank,  doing  a  large  business,  he  would  be  obliged  to  abandon  his  own 
affairs  entirely.  A  business  man  generally  understands  the  details  of 
his  own  business,  but  a  bank  director  cannot  grasp  the  details  of  a 
large  bank  without  devoting  all  his  time  to  it,  to  the  utter  neglect  of 
his  own  affairs. 

A  vast  amount  of  authority  has  been  cited  upon  this  question, 
which  we  do  not  think  it  necessary  to  review.  It  is  sufficient  to  refer 
to  a  few  cases  only.  In  Spering^s  Ap.,  71  Pa.  11,  the  subject  is  very 
fully  discussed  by  the  late  Justice  Sharswood.  and  the  rule  of  ordi- 
nary care  is  laid  down,  ^ot,  however,  the  onlinary  caif  which  a  man 
takes  of  his  own  business,  but  the  ordinary  care  of  a  bank  director  in 
the  l)u>iiii-'ss  of  a  bank.  Xegligence  is  the  want  of  care  according  to 
the  circumstances,  and  the  circumstances  are  everything  in  consider- 
ing this  question.  The  ordinary  care  of  a  business  man  in  his  own 
affairs  means  one  thing  ;  the  ordinary  care  of  a  gratuitous  mandatory 
is  quite  another  matter.  The  one  implies  an  oversight  and  know- 
ledge of  every  detail  of  his  business  ;  the  other  suggests  such  care 
only  as  a  man  can  give  in  a  short  space  of  time  to  the  business  of 
other  persons,  from  whom  he  receives  no  compensation. 
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The  same  learned  judge,  in  Maisch  v.  Saving  Fund,  5  Phila.  30, 
laid  down  the  rule  as  follows  :  "  As  to  the  directors,  however,  receiv- 
ing no  benefit  or  advantage,  they  can  be  considered  only  as  gratuitous 
mandatories,  liable  only  for  fraud  or  such  gross  negligence  as  amounts 
to  fraud."  Again,  in  Spering^s  Ap.,  supra,  he  said  :  "  Indeed,  as  the 
directors  are  themselves  stockholders,  interested,  as  well  as  all  others, 
that  the  affairs  and  business  of  the  corporation  should  be  successful, 
when  we  ascertain  and  determine  that  they  have  not  sought  to  make 
any  profit  not  common  to  all  the  stockholders,  we  raise  a  strong  pre- 
sumption that  they  have  brought  to  the  administration  their  best 
judgment  and  skill." 

We  may  also  refer  to  Briggs,  Receiver,  v.  Spaulding  141  U.  S.  132, 
which  goes  even  further  than  our  own  cases  upon  this  point.  It  does 
not  relieve  a  director  from  the  consequence  of  gross  negligence  in  the 
performance  of  his  duty,  but  it  holds  that  he  is  not  responsible  where 
'^^'^  he  has  usprl  thp.  m-dinn.ry  f.a.rft  which  bank  directors  usually  exercise. 
It  is  true  tfiis  was  the  case  of  a  national  bank,  but  we  apprefiend  tfiat 
what  is  negligence  on  the  part  of  a  director  of  a  national  bank,  would, 
as  a  general  rule,  be  negligence  by  a  director  of  a  state  bank,  and  sub- 
ject to  the  same  liability. 

In  regard  to  what  is  ordinary  care,  regard  must  be  had  to  the  usages 
of  the  partinula^-bufriness; — TlmST^  the  director  of  a  bank  performed 

"duties,  as  such,  in  the  same  "nanner  as  they  were  performed  by 
all  other  directors  of  all  other  banks  in  the  same  city,  it  could  not 
fairly  be  said  that  he  was  guilty  of  gross  negligence.  And  care  must 
be  taken  that  we  do  not  hold  mere  gratuitous  mandatories  to  such  a 
severe  rule  as  to  drive  all  honest  men  out  of  such  positions.  This 
thought  is  so  well  expressed  by  Sir  George  Jessel,  M.  R.,  in  his 
opinion  in  In  re  Penn  Coal  Mining  Co.,  10  Ch.  Div.  450,  that  I  give 
his  remarks  in  full :  "  One  must  be  very  careful  in  administering  the 
law  of  joint-stock  companies,  not  to  press  so  hard  on  honest  directors 
as  to  make  them  liable  for  these  constructive  defaults,  the  only  effect 
of  which  would  be  to  deter  all  men  of  any  property,  and,  perhaps,  all 
men  who  have  any  character  to  lose,  from  becoming  directors  of  com- 
panies at  all.  On  the  one  hand,  I  think  the  court  should  do  its 
utmost  to  bring  fraudulent  directors  to  account ;  and,  on  the  other  hand, 
should  also  do  its  best  to  allow  honest  men  to  act  reasonably  as  direc- 
tors. Willful  default  no  doubt  includes  the  case  of  a  neglecting  to 
sue,  though  he  might,  by  suing  earlier,  have  recovered  a  trust  fund ; 
in  that  case  he  is  made  liable  for  want  of  due  diligence  in  his  trust. 
But  I  think  directors  are  not  liable  on  the  same  principle." 

Holding,  then,  the  rule  to  be  that  directors,  who  are  gratuitous 
mandatories,  are  only  liable  for  fraud,  or  for  such  gross  negligence  as 
amounts  to  fraud,  it  remains  but  to  apply  this  principle  to  the  facts  of 
this  case. 

It  is  not  alleged — it  has  never  been  alleged — that  the  hands  of 
these  directors  are  stained  by  fraud.     The  bank  was  wrecked  by  its 
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president,  with  the  cashier  and  some  of  the  clerks  aiding  and  abetting. 
It  was  adroitly  done,  so  far  as  the  means  were  concerned,  and  it  was 
concealed  wholly  from  the  directors.  False  entries  were  made  in  the 
books,  and  false  accounts,  or  accounts  with  fictitious  persons,  were 
opened  so  as  to  hide  the  theft.  The  reports  of  the  bank's  condition, 
made  by  the  president  to  the  directors,  from  time  to  time,  showed  it 
to  be  in  good  condition,  while  in  point  of  fact  it  was  honeycombed 
with  fraud,  and  its  assets  squandered  in  wild  speculations.  It  may 
be  asked,  why  did  not  the  directors  discover  this  by  an  examination 
of  the  books  ?  The  answer  is,  that,  if  they  had  examined  every  book 
in  the  bank,  with  a  single  exception,  they  would  not  have  found  the 
fraud.  That  exception  is  the  individual  ledger.  All  the  frauds  were 
dumped  into  this  book,  and  appeared  nowhere  else.  The  individual 
ledger  contains  the  accounts  of  the  individual  depositors,  and  this 
book,  by  the  rules  of  a  large  majority  of  the  Pittsburgh  banks,  the 
directors  are  not  allowed  to  see.  This  is  a  rule  of  policy  on  the  part 
of  most  city  banks,  and  the  reason  for  it  is,  at  least,  plausible.  A 
director,  largely  engaged  in  business,  may  have  a  number  of  rivals  in 
the  same  business  who  are  depositors  in  the  bank.  If  he  is  permitted 
to  examine  their  accounts  it  gives  him  an  advantage  and  an  insight 
into  a  rival's  affairs  that  few  business  men  would  tolerate.  Hence,  it 
is  a  question  with  many  banks  whether  to  adopt  this  rule  or  lose 
valuable  customers,  and  they  generally  prefer  the  former.  We  are 
not  speaking  of  the  wisdom  of  the  rule,  only  of  its  existence,  as  bear- 
ing upon  the  question  of  the  directors'  negligence.  Are  they  to  be 
held  to  be  guilty  of  gross  negligence  in  not  examining  a  book,  which^ 
by  the  rules  of  their  own  bank,  and  of  four  fifths  of  the  other  banks 
m  Jr^ittsburgh,  the  airectors  were  not  permitted  to  see  ? 

JNor  do  we  think  the  directors  were  bound  to  regard  the  statements 
submitted  to  them  as  false,  and  the  president,  cashier  and  clerks  as 
thieves.  They  had  nothing  to  arouse  suspicion.  All  of  these  gentle- 
men stood  high  ;  they  were  the  trusted  agents  of  the  corporation ; 
paid  for  their  services,  and  regarded  in  the  community  in  which  they 
lived  as  honest  men. 

Aside  from  this,  the  directors  were  among  the  heaviest  stockholders 
of_t,hp,  ba,nk.  They  collectively  owned  a  large  proportion  of  it.  And 
so  thoroughly  were  they  deceived  by  the  president  as  to  its  condition 
that,  when  the  first  stoppage  occurred,  they  not  only  believed  the  sus- 
pension was  temporary,  but  they  showed  their  faith  by  their  works, 
and  upon  their  individual  credit  raised  the  sum  of  $289,000  to  enable 
it  to  resume.  They  did  not  desert  the  ship  like  a  parcel  of  drowning 
rats,  but  imperiled  their  private  fortunes  in  an  effort  to  keep  it  afloat. 
Under  such  circumstances  it  would  be  an  act  of  gross  injustice  to 
hold  them  liable  for  the  frauds  of  others,  in  which  they  had  not  par- 
ticipated—  of  which  they  had  no  knowledge  —  and  which  have  only 
been  brought  to  light  with  the  aid  of  experts.  We  must  measure  this 
transaction  by  the  light  which  these  directors  had  at  the  time  the 
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transaction  occurred.  It  would  be  unfair  to  judge  them  by  the  cal- 
cium light  which  has  been  turned  on  for  six  years,  and  which  has 
enabled  us  to  trace  at  last  the  sinuous  path  of  Riddle  and  his  con- 
federates in  crime,  and  the  means  by  which  this  bank  has  been  robbed 
and  plundered.  We  are  of  opinion  that  the  master  and  the  court  be- 
low were  right  in  their  conclusion,  and  the  decree  is  affirmed  upon  the 
appeal  of  the  assignee,  and  the  appeal  dismissed  at  his  costs. 
[Omitting  opinion  on  other  assignments  of  error.] 
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In  U.  S.  Circuit  Court,  Western  District  of  Michigan. 

Severens,  District  Judge.  The  bill  in  this  case  was  filed  by  the 
complainant,  as  receiver  of  the  City  National  Bank  of  Greenville,  to 
establish  the  liability  of  the  defendants,  Foster  and  Anderson,  who 
were  directors  of  the  bank,  for  negligence  in  the  performance  of  their 
duties  as  such,  which  it  is  alleged  has  resulted  in  a  heavy  loss  to  the 
bank  and  its  creditors.  The  bank  was  organized  April  28,  1884,  with 
a  capital  stock  of  f  50,000.  It  suspended  on  the  22d  day  of  June, 
1893.  The  complainant  was  appointed  receiver  thereof  by  the  comp- 
troller of  the  currency  five  days  later,  and  on  July  1,  1893,  entered 
upon  the  discharge  of  his  duties.  The  total  liability  of  the  bank  to 
its  creditors  at  the  time  of  its  failure  was  $237,733.  The  nominal 
value  of  its  assets  was  about  $326,000,  but  the  total  net  amount  which 
the  receiver  has  been  able  to  realize  from  the  assets  is  only  about 
$40,000.  This  result  is  certainly  a  very  startling  one,  and  the  enor- 
mous loss  in  the  liquidation  of  the  bank's  assets  calls  for  an  inquiry 
for  its  causes.  And  they  are  not  far  to  seek.  The  defendants  were 
members  of  the  board  of  directors  from  its  organization  to  the  date  of 
its  suspension.  Le  Roy  Moore  was  another  director,  and,  either  in 
the  caT)acity  of  cashier  or  president,  was  its  managing  officeFllufTng 
The  whole  of  the  bank's  operations.  If  during  part  of  the  time  another 
person  was  cashier,  he  was  only  nominally  such.  Moore  dominated 
the  bank,  and  exercised  the  functions  of  cashier.  Upon  investiga- 
tion it  turns  out  that  substantially  from  the  beginning_Moore  em- 
ployed the  bank  for  the  pi-omotion  of  his  own  business  enterprises, 
^anJ,  to  a  steadily  increasing  amount,  lias  in  one  way  and  anotTTei"^di- 
verted  its  funds  to  his  own  use,  to  the  extent  that  at  the  date  of  the 
suspension  of  the  bank  he  was  indebted  to  the  bank  upon  paper  of 
whicli  he  was  the  maker  in  the  sum  of  $3G,2G3.C3,  and  as  indorser 
in  his  own  name  in  the  sura  of  $44,819.59.  He  was  also  liable  as 
indorser  under  the  name  of  Le  Roy  Moore  &  Co.  in  the  sum  of 
$17,419.97.    No  other  person  than  Le  Roy  Moore  was  liable  for  these 
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Indorsements  of  Le  Roy  Moore  &  Co.;  the  other  member  having  long 
since  been  discharged  by  the  renewal  of  paper  and  the  extension  of 
credit  without  his  knowledge,  —  that  firm  having  been  dissolved  in 
1887,  and  the  liabilities  thereof  assumed  by  Moore.  There  was  also 
in  the  bank  at  the  time  of  its  suspension,  representing  part  of  its 
assets,  paper  upon  which  the  Stanwood  Manufacturing  Company  was 
maker  to  the  amount  of  $8,750,  and  upon  which  it  was  indorser,  $G7,- 
748.54,  amounting  in  all  to  $76,498.54.  This  Stanwood  jNIanufactur- 
ing  Company  was  a  business  concern  of  which  Moore  was  the  owner, 
Avith  a  trilling  exception.  He  owned  2,400  of  the  2,500  shares  of  $10 
each,  and,  so  far  as  appears,  only  20  other  shares  were  taken.  The 
books  of  the  company  show  that  $15,000  only  of  its  capital  stock 
were  paid  in,  and  this  by  Le  Roy  Moore's  individual  promissory  notes, 
upon  which  he  never  made  any  payment.  The  bank  had  a  chattel 
mortgage  on  all  its  property,  and  the  sum  of  $3,500  was  the  sum 
realized  out  of  the  sale  of  that  property  under  this  mortgage.  Over 
$63,000  of  paper  held  by  the  bank,  upon  which  the  Stanwood  Manu- 
facturing Company  was  indorser,  consisted  of  accommodation  notes 
made  by  the  employes  about  the  factory  of  the  Stanwood  Manufactur- 
ing Company,  and  was  worthless.  This  paper  was  all  unloaded  upon 
the  bank  by  JNIoore  in  the  prosecution  of  his  own  enterprises,  and 
operated  practically  as  a  credit  to  himself.  For  a  number  of  years 
prior  to  the  suspension  of  the  bank  he  was  a  borrower  from  it,  either 
upon  his  own  name,  or  under  a  guise  so  thin  as  to  be  transparent,  to 
an  amount  grossly  in  excess  of  the  legal  limit.  The  comptroller  in 
his  letter  of  October  14,  1892,  states  that  at  the  last  examination  he 
was  directly  indebted  to  the  bank  in  the  sum  of  $29,565.  In  all  these 
ways,  direct  and  indirect,  Moore  converted  the  assets  of  the  bank  to 
his  own  use,  and  in  the  end  it  appears  that  for  all  these  large  sums 
which  Moore  had  obtained,  and  which  were  represented  by  paper 
which  he  had  employed  for  that  purpose,  amounting  to  $172,768.88, 
only  a  very  little  can  be  realized.  Moore  made  a  trust  deed  of  all  his 
property  to  secure  the  debts  he  owed  to  the  bank,  out  of  wliich  not 
more  than  $12,000  to  $15,000  can  be  realized.  This  is  the  result,  not 
of  a  single  fraud,  nor  of  a  group  of  contemporaneous  frauds,  practiced 
by  Moore,  but,  as  already  stated,  it  is  the  consequence  of  malversa- 
tion of  the  funds  of  the  bank  from  about  the  beginning  of  its  history. 
It  is  needless  to  go  into  detail.  The  books  of  the  bank  show  that  he 
was  going  deeper  and  deeper  into  the  funds  of  the  bank,  and,  under 
one  cover  or  another,  converted  of  its  assets  more  than  three  times 
the  amount  of  its  capital  stock.  The  defendants,  who  were  directors 
all  this  time,  say  that  they  were  ignorant  of  anything  wrong  in  the 
affairs  of  the  bank  \mtil  their  eyes  were  opened  to  the  facts  by  its 
failure.  Greenville  is  a  small  place,  of  only  about  3,000  inhabitants, 
and  the  defendants  resided  there.  The  volume  of  the  business  of  the 
bank  was  comparatively  small,  —  certainly  not  so  large  but  that  €He 
most  cursory  examination  of  the  general  features  of  its  busines^s_by 
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any  one  having  ordinary  business  intelligence  would  have  disclosed 
the  trutu.  it  is  contended  by  the  directors  that  they  did  not  in  fact 
know  how  Moore  was  carrying  the  substance  out  of  it,  and  it  is  the 
more  charitable  view  to  take  of  their  conduct  to  the  extent  that  supine 
negligence  is  more  easily  excused  than  active  fraud.  There  is  in  the 
record  the  testimony  of  witnesses  stating  that  at  the  time  of  the  fail- 
ure of  the  bank  these  defendants  declared  that  they  trusted  all  to  the 
president,  and  that  they  knew  but  little  of  the  bank's  affairs,  relying 
as  they  did  upon  their  confidence  in  the  management.  But  what  else 
can  be  said  than  that,  if  they  had  notice  of  the  facts,  "they  were  cul^ 
pable,  or  that,  it  they  did  not  know  them,  they  were  grossly  negligent 
ana  inattentive  to  their  duties  ?  The  testimony  convinces  me  that 
the  latter  is  the  fact,  and  that  their  negligence  and  lack  of  interest 
was  so  profound  that  not  even  the  disclosures  and  the  warning  con- 
tained in  the  letter  of  the  comptroller  of  October  14,  1892,  and 
which,  pursuant  to  his  request,  was  brought  to  their  attention,  aroused 
them  from  the  stupor  which  beset  them  ;  for  the  situation  was  in  no 
wise  redeemed,  and  grew  steadily  worse  without  the  moving  of  a  hand 
by  the  directors  to  save  it.  From  the  time  of  their  election  the  board 
of  directors  seems  to  have  slumbered  over  the  affairs  of  the  bank 
while  its  managing  officer  was  plundering  it  of  all  that  it  owned,  and 
much  that  belonged  to  others.  Once  in  a  while  there  seems  to  have 
been  some  faint  consciousness,  but  nothing  which  indicates  any  ac- 
tivity. But  they  say,  and  have  called  witnesses  to  prove,  that  acting 
f  in  accord  with  the  usage  and  custom  of  national  banks,  and  having 
called  into  the  management  a  person  in  whom  they  had  entire  confi- 
X  •  dence,  which  was  justified  by  his  reputation,  and  committed  the  affairs 
of  the  bank  to  him,  they  were  not  bound  to  have  doubt  and  distrust 
;  of  his  correct  dealing  until  something  occurred  which  should  arouse 
:  suspicion.  And  this  is  their  defense.  The  learned  counsel  for  the 
defendants  puts  the  question  thus : 

"  Whether  a  director  in  a  national  bank  is  individually  liable  for 
loss  to  the  bank  accruing  through  another  director,  viz.  its  president, 
when  such  mismanagement  was  not  known  to  or  participated  in  by 
the  directors  sought  to  be  charged." 

Or,  in  another  form  : 

"Whether  an  individual  director  in  a  national  bank  is  liable  in  his 
individual  capacity  for  all  losses  occasioned  by  the  mismanagement 
of  the  bank's  affairs  by  a  trusted  officer  through  the  neglect  of  the 
board  of  directors  to  meet  and  examine  into  the  affairs  of  the  bank." 

These  questions  present  in  the  most  favorable  light  for  tlie  defend- 
ants what  is  undoubtedly  the  substance  of  the  inquiry  upon  the  facts 
which  existed  in  this  case,  and  which  is,  in  short,  this :  Whether  the 
duty  of  the  board  of  directors  is  discharged  by  the  selection  of  officers 
of  good  reputation  for  ability  and  integrity,  and  then  leaving  the 
affairs  of  the  bank  without  any  other  supervision  or  examination  than 
mere  inquiry  of  the  officer,  and  relying  upon  his  statements  until  some 
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cause  for  suspicion  attracts  their  attention.  Section  9  of  the  national 
banking  act,  being  section  5147  of  the  Revised  Statutes,  provides 
that : 

"  Each  director,  when  appointed  or  elected,  shall  take  an  oath  that 
he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly 
administer  the  affairs  of  such  association." 

And  by  section  5145  it  is  declared  that  the  affairs  of  such  associa- 
tion shall  be  managed  by  not  less  than  five  directors.  The  oath  which 
the  director  is  required  to  take,  that  he  will  diligently  and  honestly 
administer  the  affairs  of  such  association,  indicates  the  scope  of  his 
obligation.  The  management  of  the  bank  is  cast  upon  the  board  of 
directors.  The  duty  of  managing  and  administering  the  affairs  of  the 
bank  by  the  board  of  directors  has  been  differently  construed  in  de- 
cisions bearing  upon  this  subject,  but  it  is  not  necessary  for  me  to 
analyze  the  cases,  or  to  reconcile  their  apparent  differences.  Some  of 
them  have  gone  to  a  length  which  in  my  opinion  is  extremely  danger- 
ous to  the  public  safety,  and,  if  generally  applied,  would  make  these 
banking  associations,  which  were  designed  to  supply  the  people  of  the 
country  with  financial  institutions  hedged  about  with  security  on 
which  their  confidence  might  securely  rest,  the  objects  of  doubt  and 
distrust.  The  rule  of  decision  by  which  my  judgment  in  the  present 
case  must  be  guided  is  laid  down  in  the  case  of  Briggs  v.  Spaulding, 
141  U.  S.  132,  11  Sup.  Ct.  924.  Much  of  the  discussion  in  that  case 
■was  devoted  to  the  consideration  of  the  special  circumstances  upon 
which  rested  the  charges  made  against  the  several  directors.  Those 
circumstances  have  little  or  no  resemblance  to  those  of  the  present 
case,  and  not  much  aid  is  afforded  by  that  part  of  the  discussion  ;  for, 
as  the  court  in  that  case  observed,  each  case  must  stand  upon  its  own 
facts.  The  directors  in  that  case  were  held  to  be  excusable.  One  very 
important  and  noticeable  difference  between  that  case  and  this  is  in 
the  fact  that  the  question  there  was  narrowed  down  to  one  of  fact,  as 
to  whether  the  defendants  were  fairly  liable  for  not  preventing  loss 
by  putting  the  bank  into  liquidation  within  90  days  after  they  became 
directors,  the  previous  condition  of  the  bank  being  admitted  to  have 
been  good,  whereas  in  the  present  case  the  defendants'  neglect  runs 
through  quite  a  number  of  years.  But  the  court  laid  down  certain  gen- 
eral rules  by  which  the  obligation  of  directors  of  -national  banks  is  to 
be  tested  ;  that  is  to  say,  they  declare  what  is  the  minimum  of  that 
obligation.  Chief  Justice  Fuller,  delivering  the  opinion  of  the  court, 
said :  — 

"We  hold  that  directors  must  exercise  ordinary  care  and  prudence 
in  the  administration  of  the  affairs  of  a  bank,  and  that  this  includes 
something  more  than  officiating  as  figureheads.  They  are  entitled, 
under  the  law,  to  commit  the  banking  business,  as  defined,  to  their 
duly-authorized  officers,  but  this  does  not  absolve  them  from  the  duty 
of  reasonable  supervision  ;  nor  ought  they  to  be  permitted  to  be 
shielded  from  liability  because  of  want  of  knowledge  of  wrongdoing, 
if  that  ignorance  is  the  result  of  gross  inattention." 
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In  my  opinion,  it  does  not  meet  the  requirements  of  this  statement 
of  the  law  that  directors  may  confide  the  management  of  the  opera- 
tions of  the  bank  to  a  trusted  officer,  and  then  repose  upon  tlieir  con- 
fidence in  his  right  conduct,  without  making  examinations  themselves, 
or  relying  upon  his  answers  to  general  questions  put  to  him  with 
regard  to  the  status  of  the  affairs  of  the  bank.  To  begin  with,  it  is 
to  be  assumed  in  every  case  that  the  directors  have  not  selected  any 
other  than  a  man  of  good  reputation  for  capacity  and  integrity.  Any 
other  idea  assumes  that  they  have  been  guilty  at  the  outset  of  a  glar- 
ing fault.  Further,  it  is  a  well-known  fact  that  a  large  proportion  of 
the  disasters  which  befall  banking  institutions  come  from  the  malfea- 
sance of  just  such  men,  and  it  would  be  manifest  to  everybody  that 
only  a  satisfactory  and  quieting  reply  would  be  made  by  the  official 
who  has  any  reason  for  concealment.  Again,  what  are  the  duties  of 
management  that  are  committed  to  the  cashier,  or  the  officer  standing 
in  his  place  ?  They  are  those  which  relate  to  the  details  of  the  busi- 
ness, to  the  conduct  of  particular  transactions.  Even  in  respect  of 
those,  his  duties  are  conjoint  with  those  of  the  board  of  directors.  In 
large  affairs  it  is  his  duty  to  confer  with  the  board.  In  questions  of 
doubt  and  difficulty,  and  where  there  is  time  for  consultation,  it  is  his 
duty  to  seek  their  advice  and  direction.  It  is  his  duty  to  look  after  the 
details  of  the  office  business,  and  generally  to  conduct  its  ordinary 
operations.  It  is  the  right  and  duty  of  the  board  to  maintain  a  super- 
vision of  the  affairs  of  the  bank ;  to  have  a  general  knowledge  of  the 
manner  in  which  its  business  is  conducted,  and  of  the  character  of 
that  business  ;  and  to  have  at  least  such  a  degree  of  intimacy  with 
[its  affairs  as  to  know  to  whom,  and  upon  what  security,  its  large  lines 
I  of  credit  are  given ;  and  generally  to  know  of,  and  give  direction  with 
1  regard  to,  the  important  and  general  affairs  of  the  bank,  of  which 
the  cashier  executes  the  details.  They  are  not  expected  to  watch  the 
routine  of  every  day's  business,  or  observe  the  particular  state  of  the 
accounts,  unless  there  is  special  reason ;  nor  are  they  to  be  held 
responsible  for  any  sudden  and  unforeseen  dereliction  of  executive 
officers,  or  other  accidents  which  there  was  no  reason  to  apprehend. 
The  duties  of  the  board  and  of  the  cashier  are  correlative.  One  side 
are  those  of  an  executive  nature,  which  relate  mainly  to  the  details. 
On  the  other  are  those  of  an  administrative  character,  which  relate 
to  direction  and  supervision ;  and  supervision  is  as  necessarily  in- 
cumbent upon  the  board  as  direction,  unless  the  affairs  of  banks 
are  to  be  left  entirely  to  the  trustworthiness  of  cashiers.  Doubtless 
there  are  many  matters  which  stand  on  middle  ground,  and  where  it 
may  be  difficult  to  fix  the  responsibility,  but  I  think  there  is  no  such 
difficulty  here.  The  idea  which  seems  to  prevail  in  some  quarters, 
that  a  director  is  chosen  because  he  is  a  man  of  good  standing  and 
character,  and  on  that  account  will  give  reputation  to  the  bank,  and 
that  his  only  office  is  to  delegate  to  some  other  person  the  manage* 
ment  of  its  affairs,  and  rest  on  that  until  his  suspicion  is  aroused, 
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which  generally  does  not  happen  until  the  mischief  is  done,  cannot 
be  accepted  as  sound.  It  is  sometimes  suggested,  in  effect,  that,  if 
larger  responsibilities  are  devolved  upon  directors,  few  men  would 
be  willing  to  risk  their  character  and  means  by  taking  such  an 
office  ;  but  congress  had  some  substantial  purpose  when,  in  addition 
to  the  provision  for  executive  officers,  it  further  provided  for  a  board 
of  directors  to  manage  the  bank  and  administer  its  affairs.  The  stock- 
holders might  elect  a  cashier,  and  a  president  as  well.  The  banks 
themselves  are  prone  to  state,  and  hold  out  to  the  public,  who  compose 
their  boards  of  directors.  The  idea  is  not  to  be  tolerated  that  they 
serve  as  merely  gilded  ornaments  of  the  institution,  to  enhance  its 
attractiveness,  or  that  their  reputations  should  be  used  as  a  lure  to 
customers.  What  the  public  suppose,  and  have  the  right  to  suppose, 
is  that  those  men  have  been  selected  by  reason  of  their  high  character 
for  integrity,  their  sound  judgment,  and  their  capacity  for  conducting 
the  affairs  of  the  bank  safely  and  securely.  The  public  act  on  this 
presumption,  and  trust  their  property  with  the  bank  in  the  confidence 
that  the  directors  will  discharge  a  substantial  duty.  How  long  would 
any  national  bank  have  the  confidence  of  depositors  or  other  creditors 
if  it  were  given  out  that  these  directors  whose  names  so  often  stand 
at  the  head  of  its  business  cards  and  advertisements,  and  who  are  al- 
ways used  as  makeweights  in  its  solicitations  for  business,  would  only- 
select  a  cashier,  and  surrender  the  management  to  him  ?  It  is  safe 
to  say  such  an  institution  would  be  shunned  and  could  not  endure.  It 
is  inconsistent  with  the  purpose  and  policy  of  the  banking  act  that  its 
vital  interests  should  be  committed  to  one  man,  without  oversight  and 
control. 

Recurring  to  the  present  case,  it  is  clear  that  unless  the  board  of 
directors  is  to  be  absolved  upon  the  theory  that  tliey  were  justified  in 
committing  the  affairs  of  the  bank  to  Moore,  and  .relying  upon  his 
good  conduct,  and  his  answers  to  the  perfunctory  questions  which 
were  occasionally  put  to  him,  until  they  were  brought  to  the  facts  by 
the  collapse  of  the  bank  upon  the  first  prick  of  a  financial  stringency 
such  as  came  upon  the  country  in  the  summer  of  1893,  they  must  be 
held  liable.  It  is  with  sincere  commiseration  and  regret  that  the 
court  feels  compelled  to  reach  this  conclusion,  in  view  of  the  conse- 
quence which  must  follow  to  these  directors.  But  there  is  another 
side  to  this  matter.  The  court  cannot  ignore  the  rights  and  interests 
of  the  depositors  and  others  who  have  trustfully  confided  their  money 
to  the  bank,  and  who  now  find  that  it  was  run  through  a  shell  into  the 
hands  of  Moore,  while  the  defendants  turned  their  heads  away,  and 
failed  to  give  them  the  protection  which  a  proper  discharge  of  their 
duties  would  have  afforded.  The  records  of  the  board  of  directors 
make  a  sorry  showing,  when  put  in  contrast  with  the  financial  history 
of  the  bank.  The  entries  are  few,  at  long  internals,  and  are  almost 
wholly  limited  to  the  election  of  directors  and  the  declaration  of  divi- 
dends.    They  are  feebly  supplemented  by  the  oral  testimony  7>f  the 
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defendants,  which  tends  only  to  show  that  individual  inquiries  were 
occasionally  made  by  them,  of  a  comparatively  superficial  character. 
There  was  no  examination  of  the  books ;  at  least,  none  of  any 
value.  If  there  had  been  such  examination  by  a  fairly  intelligent 
man,  such  as  a  director  promises  he  is,  the  condition  of  things 
would  have  been  seen.  It  is  not  irreconcilable  with  what  they  de- 
clared, when  the  bank  failed,  with  respect  to  their  knowledge  of  its 
affairs,  and  with  what  I  must  believe  was  substantially  the  truth  of 
the  matter.  It  may  be  conceded  that  the  members  of  the  board  were 
not  responsible  for  the  malfeasance  or  nonfeasance  of  their  associates, 
where  the  fault  of  the  others  was  not  known  to  them,  and  they  were 
helpless  to  prevent  the  consequences  ;  but  in  the  present  case  the 
charge  of  negligence  rests  upon  the  whole  board,  and  there  is  nothing 
to  show  that  the  defendants  took  any  steps  to  retrieve  the  conse- 
quences of  the  joint  negligence.  If  the  defendants  had  been  able  to 
show  that  they  themselves  had  done  what  they  could  to  induce  the 
board  to  attend  to  its  duty,  a  different  case  would  be  presented.  I  do 
not  understand  why  the  comptroller  did  not  more  energetically  inter- 
fere, but  I  have  no  duty  to  criticise  his  action. 

[The  learned  Judge  then  held,  that  the  date  from  which  the  directors 
should  be  charged  with  losses  was  July  1,  1892  ;  when  the  fact  that  a 
year  had  elapsed  without  the  declaration  of  a  dividend  should  have 
induced  the  directors  to  institute  an  examination.] 

Decree  to  be  entered  in  conformity  with  the  above  opinion. 
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L.  R.  [1901]  A.  C.  477. 

This  was  an  appeal  from  the  decision  of  the  Court  of  Appeal  (the 
Master  of  the  Rolls,  now  Lord  Lindley,  Sir  F.  H.  Jeune,  and  Lord 
Justice  Romer),  which  reversed  a  judgment  of  Mr.  Justice  Wright. 
The  hearing  before  the  Court  of  Appeal  {sub  nomine  ''  In  re  National 
Bank  of  Wales  ")  is  reported  in  15  The  Times  L.  R.  517  ;  L.  R.  (1899) 
2  Chan.  G29 ;  and  68  L.  J.  Chan.  634. 

The  appellant  is  the  liquidator  of  the  National  Bank  of  Wales,  and 
the  Metropolitan  Bank  (of  England  and  Wales)  have  purchased  and 
taken  over  its  assets  and  liabilities.  The  respondent,  John  Cory,  was 
for  some  years  a  director  of  the  National  Bank.  In  the  liquidation 
of  the  latter  a  summons  was  taken  out  to  render  the  respondent  liable 
—  not  to  creditors,  all  of  whose  claims  had  been  satisfied  —  but  to  the 
contributories,  in  respect  to  alleged  misfeasance  (1)  in  paying  divi- 
dends out  of  capital ;  (2)  in  making  improper  advances  to  directors  ; 
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and  (3)  in  making  improper  advances  to  customers  who  were,  or  were 
reputed  to  be,  insolvent,  and  the  summons  asked  that  the  respondent 
should  be  ordered  to  repay  the  full  amount  of  all  losses  caused  by 
such  acts  of  alleged  misfeasance  with  interest  and  costs.  Mr.  Cory 
became  a  director  on  November  23,  1883,  and  resigned  on  December 
18,  1890.  The  summons  asked  that  the  respondent  should  be  de- 
prived of  the  benefit  of  the  Trustee  Act,  1888,  and  of  the  Statutes  of 
Limitation,  on  the  ground  that  the  losses  arose  from  the  respondent's 
wrongful  acts  and  fraudulent  concealment  of  the  true  state  of  affairs. 
The  appellant's  counsel,  however,  disclaimed  the  imputation  of  any 
moral  obliquity  on  the  part  of  the  respondent,  but  argued  the  ques- 
tion on  the  basis  of  negligence  and  failure  to  discharge  the  duties  of 
a  fiduciary  position.  The  transactions  complained  of  were  voluminous 
and  ranged  over  a  series  of  years  and  relatedto  the  affairs  not  only 
of  the  head  omce,  but  oi  the  oranches,  whichin  1890  were  33.  It 
was,  however,  found  possible  by  the  parties  to  condense  the  story 
within  the  limits  of  four  volumes  and  about  1500  pages.  In  February, 
1893,  an  agreement  was  entered  into  between  the  National  Bank  of 
Wales  and  the  Metropolitan,  Birmingham,  and  South  Wales  Bank, 
now  the  Metropolitan  Bank  (of  England  and  Wales)  (Limited)  whereby 
the  latter  bought  the  assets  and  goodwill  and  undertook  the  liabili- 
ties and  contracts  of  the  former,  the  value  of  the  assets  and  goodwill 
being  taken  at  not  less  than  £110,000.  Voluntary  resolutions  were 
passed  for  winding  up  the  National  Bank,  and  Thomas  Cory,  its  former 
chairman,  and  the  appellant  were  appointed  liquidators.  Mr.  Thomas 
Cory  subsequently  resigned  and  the  appellant  became  sole  liquidator. 
The  alleged  amount  of  improper  payments  of  dividends  was  £52,986  ; 
of  loss  on  advances  and  credits  to  directors  to  December  31,  1890, 
£37,731,  and  of  loss  on  improper  advances  to  customers,  £43,087. 
The  whole  of  the  assets  were  realized  or  valued,  and  the  appellant 
Dovey  alleged  that  after  discharging  the  liabilities  of  the  National 
Bank  and  crediting  it  with  the  value  of  its  assets  and  £110,000  as 
its  goodwill,  there  remained  a  deficiency  of  assets  amounting  to 
£84,392.  Calls  were  made  of  £2  lOs.  per  share  each  in  July,  1896, 
and  September,  1899.  jSIr.  Justice  Wright  ordered  the  respondent 
to  pay  £54,787,  being  £37,000,  the  aggregate  amount  of  dividends 
paid  to  the  shareholders  in  1887,  1888,  1889,  and  1890  (except  a  part 
of  the  last  dividend),  and  as  to  the  balance,  interest  at  5  per  cent,  on 
each  of  the  dividends.  The  learned  Judge  held  that  all  these  divi- 
dends were  in  fact  paid  out  of  capital  ;  but  he  declined  to  make  the 
respondent  liable  for  improper  advances  to  directors  or  customers. 
The  Court  of  Appeal,  in  an  elaborate  judgment  delivered  by  the  Mas- 
ter of  the  Rolls,  exonerated  the  respondent  from  liability.  This  de- 
cision was  affirmed  by  the  noble  and  learned  Lords. 

Sir  R.  T.  Reid,  K.  C,  Ingpen,  K.  C,  and  S.  T.  Evans,  for  appellant. 

Swinfen  Eady,  K.  C,  Rufus  Isaacs,  K.  C,  G.  F.  Hart  and  E.  A. 
Kepean,  for  respondent. 
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Sheldon,  for  Metropolitan  Bank  of  England  and  Wales,  whicli  was 
originally  a  respondent,  but  subsequently  made  an  appellant. 

The  Lord  Chancellor,  [Lord  Halsbury].  —  In  this  case  the 
liquidator  of  the  National  Bank  of  Wales  (Limited)  appeals  against  a 
judgment  of  the  Court  of  Appeal,  whereby  Mr.  John  Cory,  the  respond- 
ent, was  discharged  from  the  liability  which  Mr.  Justice  Wright's 
judgment  had  imposed  upon  him  to  pay  £37,000  for  the  benefit  of 
the  shareholders  of  the  company,  in  respect  of  dividends  already 
distributed,  and  a  further  sum  for  interest.  Mr.  John  Cory  was  a 
director  of  the  company,  and  it  is  for  his  supposed  misconduct  in 
the  management  of  the  affairs  of  the  company  that  this  liability 
was  imposed  upon  him.  It  is  alleged  and  proved  that  certain  losses 
have  been  sustained  by  the  company,  and  the  ground  upon  which  Mr. 
John  Cory  is  sought  to  be  made  liable  is  the  very  short  and  intelligi- 
ble ground  that  he  was  a  party  to  false  and  fraudulent  statements  as 
to  the  position  of  the  company  and  had  had  a  share  in  causing  these 
losses.  The  Court  of  Appeal  have  acquitted  him  of  any  knowledge 
of  what  was  falsely  stated,  and  Sir  Robert  Reid,  in  opening  this  ap- 
peal, stated  to  your  Lordships  that  he  did  not  intend,  in  arguing  for 
Mr.  John  Cory's  liability,  to  impute  to  him  any  moral  obliquity. 
Now  there  is  no  doubt  that  there  were  balance-sheets  laid  before 
meetings  of  the  shareholders  which,  to  use  the  language  of  the  arti- 
cles of  the  association,  were  not  proper  and  which  did  not  truly  report 
as  to  the  state  and  condition  of  the  company,  and  did  not  comply 
with  the  requirements  of  the  articles  in  question  in  respect  of  the 
particular  sum  which  the  directors  recommended  as  dividend,  that  it 
should  be  paid  out  of  the  profits,  but  a  greater  sum  was  paid  out  as 
dividend  than  would  have  been  paid  if  certain  things  had  been  taken 
into  consideration,  and  therefore  larger  than  should  have  been  paid. 
A  great  part  of  the  judgment,  both  of  Mr.  Justice  Wright  and  of  the 
Court  of  Appeal,  is  occupied  by  discussing  matters  which  are  not  now 
before  your  Lordships  as  matters  in  debate.  It  is  now  admitted  that 
Mr.  John  Cory  ceased  to  be  a  director  in  December,  1890.  My  Lords,  I 
am  clearly  of  the  opinion  that  the  judgment  of  the  Court  of  Appeal  is 
right  and  ought  to  be  affirmed ;  but  my  opinion  is  entirely  based  upon 
the  question  of  fact  that  he  was  guilty  of  no  breach  of  duty  whatever, 
and  for  reasons  which  I  will  refer  to  hereafter  I  am  very  anxious 
not  to  deal  with  some  reasons  given  for  their  judgment  by  the 
Court  of  Appeal,  which,  in  view  of  the  facts  that  I  take,  do  not 
arise  here ;  and  in  what  I  say  I  desire  to  be  understood  as  only 
dealing  with  the  facts  of  this  particular  case.  Now,  in  the  first 
instance,  I  will  assume  that  the  company  has  sustained  loss  by  the 
issue  of  fraudulent  balance-sheets,  by  the  improper  advance  of 
money  to  the  customers  of  the  bank,  and  that  it  has  also  sustained 
loss  by  the  lending  of  money  to  directors  without  security.     With 
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conscious  of  the  falsehood  it  is  not  necessary  to  go  any  further.    Like 
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any  one  else  wlio  is  a  party  to  a  false  statement  acted  upon  to  the 
prejudice  of  the  person  to  whom  it  is  made,  he  would  be  liable  to  the 
extent  to  which  his  falsehood  has  inflicted  loss  on  his  victims,  but 
after  the  admission  that  has  been  made  it  is  unnecessary  to  pursue 
this  head  of  inquiry;  he  certainly  could  not  be  acquitted  of  moral 
obliquity  if  party  to  a  fraudulent  statement ;  but  it  is  said  he  has  so 
grossly  neglected  his  duty  as  a  director  that,  though  he  may  not  have 
known  the  true  state  of  the  facts,  he  ought  to  have  known  them,  and 
his  breach  of  duty  in  that  respect  renders  him  liable.  In  order  to 
see  how  far  this  obligation  is  made  out  it  is  necessary  to  consider 
what  the  business  of  the  company  was,  and  what  was  the  position 
of  j\Ir.  John  Cory  in  relation  to  it.  My  Lords^  I  think  it  is  idle  to 
fnik  in  prpnpra.l  f.prins  nf  t.he  dutv  of  a  director  to  look  after  the  con- 
cerns of  the  company  of  which  he  is  one  of  the  managers  without 
seeing  what  in  the  ordinary  course  of  business  he  ought  to  do  or  to 
have  done.  Kow  there  are  some  things  which,  of  course,  must  be,  or 
at  all  events  ought  to  be,  apparent  to  any  one  responsible  for  the  con- 
duct of  a  commercial  business,  and  we  must  apply  that  observation 
to  the  business  of  which  we  are  speaking  —  namely,  a  banking  busi- 
ness ;  but  I  do  not  understand  that  any  one  has  suggested  that  there 
was  neglect  or  default  by  reason  of  the  absence  of  some  system  under 
which,  if  honestly  carried  out,  the  interests  of  the  bank  would  have 
been  in  that  respect  secured.  It  is  admitted  that  (extract  from  judg- 
ment of  the  Court  of  Appeal)  the  company's  principal  bank  and  its 
head  office  were  at  Cardiff,  where  the  directors  met  and  the  general 
manager  was  in  daily  attendance.  The  company  had  also  many 
branch  banks  each  with  its  own  manager.  The  course  of  business 
was  this.  Each  branch  manager  sent  weekly  to  the  head  office  what 
is  called  a  weekly  state  —  i.  e.,  an  account  showing  how  the  assets  and 
liabilities  of  the  branch  stood,  what  advances  or  overdrafts  had  been 
made  or  allowed  and  to  whom,  what  securities  the  bank  held,  and 
other  matters.  Every  quarter  each  branch  manager  made  a  more 
formal  return  to  the  head  office  showing  the  position  of  the  branch 
and  the  business  done  during  the  past  quarter.  It  was  the  duty  of 
the  general  manager  to  examine  these  documents  and  to  report  to 
the  board  anything  disclosed  by  them  which  required  their  attention. 
The  weekly  states  or  quarterly  returns  were  in  the  board  rooms  for 
reference  in  case  of  need,  but  unless  attention  was  called  to  them  the 
directors  did  not  think  it  necessary  to  examine  them.  The  chairman 
of  the  directors  was  Mr.  Thomas  Cory,  a  brother  of  Mr.  John  Cory. 
The  chairman  and  general  manager  (Mr.  Collins)  visited  each  branch 
bank  every  year ;  and,  in  addition,  two  skilled  inspectors  frequently 
went  round  and  inspected  the  accounts  and  reported  to  the  general 
manager.  The  accounts  of  the  branch  bank,  appear,  however,  not  to 
have  been  separately  audited  by  professional  accountants.  The  audi- 
tors employed  to  examine  the  company's  accounts  and  to  certify  the 
annual  balance-sheets  and  accounts  laid  before  the  shareholders  only 
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saw  the  head  office  books  and  the  returns  from  the  branch  offices  certi- 
fied by  their  respective  managers  to  the  head  office.  These  certified 
returns  formed  part  of  the  weekly  states,  but  omitted  much  that  they 
contained.  The  minutes  of  the  directors^  meetings  show  that,  speak- 
ing gene  rail  yrthey  attended  with  reasonable  regularity  and  transacted 
a  large  amount  of  business!  No  director,  unless  it  was  the  chairman, 
attended  to  any  details  not  brought  before  the  board  either  by  the  chair- 
man or  by  the  general  manager.  Mr.  John  Cory  stated  in  his  affidavit 
the  general  course  of  business  at  board  meetings,  and  his  cross-exami- 
nation does  not  substantially  differ  from  the  account  he  there  gives. 
But  it  is  suggested  that  Mr.  Cory  is  responsible  because  this  and  other 
portions  of  the  system  were  not  faithfully  adhered  to.  And,  indeed, 
what  is  really  made  the  test  of  his  responsibility  is  that  he  did  not 
find  out  what  was  fraudulently  withheld  from  his  knowledge.  So 
the  warning  letters  of  the  auditor,  which  were  never  suif  ered  to  reach 
him,  are  suggested  as  warnings  to  him  which  he  ought  not  to  have 
neglected.  Again,  there  was  the  insufficient  striking  out  of  bad  and 
doubtful  debts,  by  which  it  is  alleged  that  the  amounts  paid  in  divi- 
dends to  himself  and  other  directors,  as  well  as  shareholders,  are  by 
a  process  of  reasoning  and  calculation  assumed  to  be  payments  out  of 
capital.  These  things  are  all  assumed  to  have  been  done  as  though 
done  with  knowledge  and  intention,  while  at  the  same  time  the  ad- 
mission is  made  that  there  was  no  evil  mind  or  conscious  fraud. 
Now  I  think  such  things,  if  done  with  evil  mind  and  intention,  would 
be  fraud,  and  it  comes  back  again  to  the  proposition  that  the  respon- 
sibility must  be  based  upon  the  assumption  that  Mr.  Cory  is  respon- 
sible because  he  did  not  find  out  the  fraudulent  knaves  by  whom  he 
was  surrounded.  One  was  his  own  brother,  another  was  the  general 
manager,  and,  once  I  arrive  at  the  conclusion  that  there  were  those 
about  him  whose  interest  and  object  it  was  to  deceive  him,  I  certainly 
do  not  think  that  the  things  which  were  designedly  concealed  from 
him  are  things  which  ought  to  be  relied  upon  as  matters  for  which 
he  was  responsible.  In  the  view  I  take  the  whole  of  the  evidence — • 
which  is  relevant  and  important  to  the  question,  did  Mr.  Cory  know- 
ingly permit  the  things  to  be  done  which  were  done  —  becomes  to 
my  mind  entirely  immaterial  if  one  is  to  start  with  the  assumption 
that  he  knew  nothing  about  them.  Dealing  with  the  several  heads  of 
charge  as  they  have  been  formulated  in  the  judgment  of  Mr.  Justice 
Wright  —  viz.,  negligence,  breaches  of  trust  in  respect  of  advances 
made  contrary  to  said  articles  of  association,  and  payment  of  divi- 
dends out  of  capital.  I  think  each  and  all  of  them  may  be  disposed 
of  by  the  proposition  that  Mr.  Cory  was  not  himself  conscious  of  any 
one  of  these  things  being  done,  and  tliat  unless  he  can  be  made  re- 
sponsible for  not  knowing  these  things,  as  Mr.  Justice  Wright  put  it, 
unless  he  is  shown  to  have  exhibited  a  complete  neglect  of  the  duties 
he  had  undertaken,  the  charges  are  not  made  out.  The  charge  of 
neglect  appears  to  rest  on  the  assertion  that  Mr.  Cory,  like  the  other 
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directors,  did  not  attend  to  any  details  of  business  not  brought  be- 
fore them  by  the  general  manager  or  the  chairman,  and  the  argument 
raises  a  serious  question  as  to  the  responsibility  of  all  persons  hold- 
ing positions  like  that  of  directors  —  how  far  they  are  called  upon  to 
distrust  and  be  on  their  guard  against  the  possibility  of  fraud  being 
committed  by  their  subordinates  of  every  degree.  It  is  obvious  that 
if  there  is  such  a  duty  it  must  render  anything  like  an  intelligent 
devolution  of  labor  impossible.  Was  Mr.  Cory  to  turn  himself  into  an 
auditor,  a  managing  director,  a  chairman,  and  find  out  whether  audi- 
tors, managing  directors,  and  chairman  were  all  alike  deceiving  him  ? 
That  the  letters  of  the  auditors  were  kept  from  him  is  clear.  That 
he  was  assured  that  provision  had  been  made  for  debts  and  that  he 
believed  such  assurances  is  involved  in  the  admission  that  he  was 
guilty  of  no  moral  fraud ;  so  that  it  comes  to  this  —  that  he  ought  to 
have  discovered  a  network  of  conspiracy  and  fraud  by  which  he  was 
surrounded  and  found  out  that  his  own  brother  and  the  managing 
director  (who  have  since  been  made  criminally  responsible  for  frauds 
connected  with  their  respective  offices)  were  inducing  him  to  make 
representations  as  to  the  prospects  of  the  concern  and  the  dividends 
properly  payable  which  have  turned  out  to  be  improper  and  false.  I 
cannot  think  that  it  can  be  expected  of  a  director  that  he  should  be 
watching  either  the  iuferior  officers  of  the  bank  or  verifying  the 
calculations  of  the  auditors  thprnsplv^s.  'i'iie  business  of  life  could 
not  go^n  if  pp.oplp.  p.nnlfl  not-,  f.mst  those  who  are  put  into  a  posi- 
tion of'trust  for  the  express  purpose  of  attending  to  details  of  man- 
agement. If  iVIr.  Cory  was  deceived  by  his  own  officers  —  and  the 
theory  of  his  being  free  from  all  fraud  assumes  under  the  circum- 
stances that  he  was  —  there  appears  to  me  to  be  no  case  against 
him  at  all.  The  provisions  made  for  bad  debts,  it  is  well  said,  was 
inadequate,  but  those  who  assured  him  that  it  was  adequate  were  the 
very  persons  who  were  to  attend  to  that  part  of  the  business — and 
so  of  the  rest.  If  the  state  and  condition  of  the  bank  were  what 
were  represented,  then  no  one  will  say  that  the  sum  paid  in  dividends 
was  excessive.  If  I  assume,  as  I  do,  that  Mr.  Cory  acted  upon  repre- 
sentations made  to  him  which  he  believed  and  which  came  from  the 
officers  of  the  bank  to  whom  he  was,  in  my  judgment,  justified  in  giv- 
ing credit,  the  discussion  of  whether  the  dividends  actually  paid  were 
or  were  not  properly  divisible,  has  no  bearing  on  Mv.  Cory's  liability, 
and  I  am  very  reluctant  to  give  any  opinion  upon  it,  inasmuch  as  the 
question  may  arise  when  it  may  be  necessary  to  decide  it.  I  depre- 
cate my  premature  judgment.  My  Lords,  I  am,  as  I  have  said,  very 
reluctant  to  enter  into  a  question  which  for  the  reasons  I  have  given 
does  not  arise  here,  and  into  which  the  Court  of  Appeal  has  entered 
at  some  length.  The  only  reason  why  I  refer  to  it  at  all  is  lest  by 
silence  I  should  be  supposed  to  adopt  a  course  of  reasoning  as  to 
which  I  am  not  satisfied  that  it  is  correct.  I  doubt  very  much 
whether  such  questions  can  ever  be  treated  in  the  abstract  at  all. 
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The  mode  and  manner  in  whicli  a  business  is  carried  on,  and  what 
is  usual  or  the  reverse,  may  have  a  considerable  influence  in  deter- 
mining the  question  what  may  be  treated  as  profits  and  what  as  capi- 
tal. Even  the  distinction  between  fixed  and  floating  capital  which 
in  an  abstract  treatise  like  Adam  Smith's  ''  Wealth  of  Nations  "  is 
appropriate  enough,  may  with  reference  to  a  concrete  case  be  quite 
inappropriate.  It  is  easy  to  lay  down  as  an  abstract  proposition  that 
you  must  not  pay  dividends  out  of  capital,  but  the  application  of  that 
very  plain  proposition  may  raise  questions  of  the  utmost  difficulty  in 
their  solution.  I  desire,  as  I  have  said,  not  to  express  any  opinion, 
but  as  an  illustration  of  what  difficulties  may  arise  the  example  given 
by  the  learned  counsel  of  one  ship  being  lost  out  of  a  considerable 
number,  and  the  question  whether  all  dividends  must  be  stopped 
until  the  value  of  that  lost  ship  is  made  good  out  of  the  further  earn- 
ings of  the  company  or  partnerships,  is  one  which  one  would  have  to 
deal  with.  On  the  one  hand,  people  put  their  money  into  a  trading 
concern  to  give  them  an  income,  and  the  sudden  stoppage  of  all  divi- 
dends would  send  down  the  value  of  their  shares  to  zero  and  possibly 
involve  its  ruin.  On  the  other  hand,  companies  cannot  at  their  will 
and  without  the  precaution  enforced  by  the  statute  reduce  their  capi- 
tal ;  but  what  are  profits  and  what  is  capital  may  be  a  difficult  and 
sometimes  an  almost  impossible  problem  to  solve.  When  the  time 
comes  that  these  questions  come  before  its  in  a  concrete  case  we  must 
deal  with  them,  but  until  they  do  I,  for  one,  decline  to  express  any 
opinion  not  called  for  by  the  particular  facts  before  us,  and  I  am  the 
more  adverse  to  doing  so  because  I  foresee  that  many  matters  will 
have  to  be  considered  by  men  of  business  which  are  not  altogether 
familiar  to  a  Court  of  law.  I  move  that  this  judgment  be  affirmed 
and  this  appeal  dismissed  with  costs. 

[Lord  Macnaghten  delivered  a  short  concurring  opinion.] 
Lord  Davey.  .  .  .  The  respondent,  in  his  affidavit,  states  generally 
that  he  was  from  first  to  last  under  the  honest  and  genuine  belief  that 
the  affairs  of  the  company  were  in  a  sound  and  solvent  condition,  and 
that  its  business  was  being  carried  on  at  a  profit,  and  that  its  net  pro- 
fits for  the  time  being  were  amply  sufficient  to  justify  the  dividends 
which  were  from  time  to  time  during  his  directorship  paid  to  the  share- 
holders. And  he  adds  that  the  general  manager  and  branch  managers 
were,  so  far  as  he  knew,  men  of  unquestioned  confidence  and  integrity, 
and  that  he  and  his  co-directors  were  compelled  by  the  magnitude 
of  the  business  and  the  exigencies  of  the  case  generally  to  rely  upon 
(and  he  did  rely  upon)  these  officials  in  all  ordinary  matters  relating 
to  the  accounts  of  customers  and  other  questions  of  detail.  And  he 
deals  specifically  with  the  various  matters  alleged  in  the  liquidator's 
evidence  on  the  same  lines.  The  respondent  was  cross-examined  on 
his  affidavit  at  great,  but  not  unnecessary,  length.  I  am  not,  I  think, 
doing  injustice  to  the  appellant's  case  when  I  say  that  reliance  was 
chiefly  placed  on  the  "  weekly  states  "  and  "  quarterly  returns  "  made 
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by  the  branch  managers,  or  that,  if  he  cannot  succeed  in  fixing  the 
respondent  with  liability  on  these  documents,  his  case  fails.  These 
returns  were  laid  on  the  table  in  the  board  room  at  each  meeting  of 
the  directors.  A  comparative  analysis  of  them,  made  by  the  skilled 
accountant  who  advises  the  appellant,  does,  I  think,  show  that  certain 
accounts  which  were  treated  as  good  by  the  general  manager  in  the 
preparation  of  the  balance-sheets  submitted  by  him  to  the  directors 
were,  in  fact,  irretrievably  bad,  and  it  is  difficult  to  acquit  the  general 
manager  of  improper  conduct  in  including  them  as  assets.  The  re- 
spondent says  in  his  affidavit  that  the  "  weekly  states  "  consisted  each 
week  of  a  very  large  and  voluminous  pile  of  sheets,  which  it  would 
have  taken  the  directors  a.  o.miplp  of  rlays  to  go  through,  and  that  it 
was  the  duty  of  the  general  manager  to  go  through  the  weekly  states, 
with  the  letters  of  the  branch  managers  accompanying  them,  and  to 
place  upon  the  agenda  any  points  arising  upon  them  which  he  consid- 
ered ought  to  be  brought  to  the  attention  of  the  directors  ;  and  upon 
"the  discussion  of  such  points  the  documents  were,  when  necessary, 
referred  to  ;  but,  except  in  such  cases,  the  weekly  states  were  not  con- 
sulted by  the  directors,  tut  they  relied  on  the  general  manager  going 
carefully  through  them  and  drawing  their  attention  to  any  matter 
requiring  their  consideration.  On  cross-examination  he  adhered  to 
this  statement.  He  added  that  the  chairman  also  went  through  them 
often  individually,  and  he  did  so  for  the  board.  He  admitted  that 
before  recommending  a  dividend  he  did  not  look  at  all  the  accounts 
or  look  at  the  books  themselves,  but  he  said  that  the  directors  looked 
at  the  documents  which  were  put  before  them  by  the  manager  —  the 
amount  which  he  considered  was  doubtful  and  bad  —  and  they  made 
a  reserve  for  it.  He  also  said  that  it  was  never  brought  before  him 
that  amounts  due  from  bankrupt  debtors  were  included  in  the  balance- 
sheets  of  each  year,  and  he  never  heard  of  any  single  case  of  that  kind. 
It  further  appeared  from  the  evidence  of  other  witnesses  that  the 
branches  of  the  bank  were  regularly  visited  and  their  books  examined 
by  the  chairman  and  two  inspectors.  In  this  state  of  the  evidence,  I  ) 
ask  whether  the  course  of  business  at  the  board  meetings  as  described  \ 
by  the  respondent  was  a  reasonable  course  to  be  pursued  by  the  re-  \ 
spondent  and  other  directors,  or  whether  the  knowledge  that  might  / 
have  been  derived  from  a  careful  and  comparative  examination  of  the 
weekly  states  and  quarterly  returns  from  the  different  branches  of  the  ) 
bank  ought  to  be  imputed  to  the  respondent,  or  alternativel}",  whether  . 
he  was  guilty  of  such  neglect  of  his  duty  as  a  director  as  would  render ) 
him  liable  to  damages  ?  I  do  not  think  that  it  is  made  out  that  either 
of  the  two  latter  questions  should  be  answered  in  the  affirmative.  ■  I 
think  the  respondent  was  bound  to  give  his  attention  to  and  exercise 
his  judgment  as  a  man  of  business  on  the  matters  which  were  brought 
before  the  board  at  the  meetings  which  he  attended,  and  it  is  not 
proved  that  he  did  not  do  so.  But  I  think  he  was  entitled  to  rely 
upon  the  judgment,  information,  and  advice  of  the  chairman  and  gen* 
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eral  manager,  as  to  whose  integrity,  skill,  and  competence  he  had  no 
reason  for  suspicion.  I  agree  with  what  was  said  by  Sir  George  Jes- 
sel  in  "  Hallmark's  Case  "  (9  Ch.  D.,  329),  and  by  Mr.  Justice  Chitty 
in  "  In  re  Denham  &  CoP  (25  Ch.  D.,  752),  that  directors  are  not 
bound  to  examine  entries  in  the  company's  book.  It  was  the  duty 
of  the  general  manager  and,  possibly,  the  chairman  to  go  carefully 
through  the  returns  from  the  branches,  and  to  bring  before  the  board 
any  matter  requiring  their  consideration,  but  the  respondent  was  not, 
in  my  opinion,  guilty  in  negligence  in  not  examining  them  for  him- 
self, notwithstanding  that  they  were  laid  on  the  table  of  the  board 
for  reference.  The  case  is  no  doubt  one  of  some  difficulty,  but  the 
appellant  has  not  made  out  to  my  satisfaction  that  the  respondent 
wilfully  (as  that  term  is  explained  in  the  cases  I  have  referred  to) 
misappropriated  the  company's  funds  in  payment  of  dividends. 

[Lord  Brampton  concurred.] 

Judgment  affirmed.     Appeal  dismissed. 
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(d)  Contracts  between  a  Director  and  the  Corporation. 
MOBILE   IMPROVEMENT    CO.   v.   GASS. 

1904.     U2  Alabama,  520.    "jy  i^.    ^l-j     f*^  L-M'^^  i^^^^^ 

Gass  aud  three  other  directors  voted  to  convey  certain  land  belong- 
ing to  the  corporation  to  Gass,  on  the  performance  of  certain  acts  by 
Gass.  The  three  other  directors  were  less  than  a  quorum.  The  con- 
veyances were  thereafter  made,  and  the  corporation  sought  the  cancel- 
lation of  the  deeds.     The  court  granted  relief  against  Gass. 

Andeksox,  J.  "While  the  deeds  sought  to  be  cancelled  purport  to 
liave  been  authorized  by  a  resolution  passed  at  a  meeting  in  Mobile  in 
the  year  1891,  it  is  an  undisputed  fact  that  they  were  made  under  and 
pursuant  to  a  resolution  of  a  bare  quorum  of  directors,  at  a  meeting 
held  at  Flint,  Michigan,  in  the  year  1896.  The  evidence  also  discloses 
the  fact  that,  at  said  meeting,  the  presence  of  and  the  participation 
therein  by  the  respondent,  Gass,  was  necessary  to  constitute  a  quorum 
and  to  give  it  legal  vitality,  and  that  the  vote  of  Gass  secured  the 
passage  of  the  resolution. 

The  directors  of  a  corporation  are  the  trustees  and  managing  part- 
ners, and  the  stockholders  are  the  cestui  que  trust,  and  have  a  joint 
interest  in  all  of  the  property  and  effects  of  the  corporation.  Robinson 
V.  Smith,  3  Paige,  222,  232 ;  Cunninrjham  v.  Pell,  5  lb.  607  ;  Slee  v. 
Bloom,  19  Johns.  479. 

"If  this  is  the  relation,  then  the  rules  of  law  applicable  to  pur- 
chasers by  agents  and  trustees  apply  to  the  purchase  in  question. 
There  is  a  manifest  impropriety  in  allowing  the  same  person  to  act  as 
the  agent  of  the  seller  and  to  become  himself  the  buyer.  There  may 
be,  in  all  such  cases,  a  conflict  between  the  duty  and  interest.  Acting 
for  the  best  interests  of  the  corporation,  his  disinterested  and  unbiassed 
convictions  of  duty  might  be  to  advise  against  a  sale  of  the  entire 
property  to  one  creditor,  or  against  any  sale  at  all.  It  is  in  view  of 
these  considerations  that '  the  wise  policy  of  the  law  hath  put  the  sting 
of  a  disability  into  the  temptation,  as  a  defensive  weapon  against  the 
strength  of  the  danger  which  lies  in  the  situation.'  Even  these  prin-|/ 
ciples  would  not,  in  my  judgment,  apply  in  the  case,  if  there  had  been/  j 
a  quorum  without  Buell. 

"  Now  the  purchase  of  property  by  an  agent  or  trustee,  or  by  any 
person  acting  in  a  fiduciary  capacity,  is  not  void  ab  origine  and  abso- 
lutely. It  is  voidnblp  ririly  It  is  made  subject  to  the  right  of  the 
principal  or  beneficiary,  in  a>reasonable  time,  to  say  that  he  is  not 
satisfied  with  it.  It  is  valid  in  equity  as  well  as  law,  unless  the  parties 
interested  repudiate  it,  or  complain  of  it ;  and  these  may  set  it  aside 
without  showing  either  fraud  or  injury.  Bank  of  Old  Dominion  v. 
Dubuque  Railroad  Co.,  8  Iowa,  227;  Davoue  v.  Fanning,  2  Johns,  Ch. 
252 ;  Bostwick  v.  Atkins,  3  Comst.  53,  60 ;  1  Parsons  Cont.  75,  76  and 
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case  in  note;  1  Lead.  Cases  in  Eq.  167;  MacGregor  v.  Gardner,  14 
Iowa,  326,  335. 

"  As  the  principal  or  parties  interested  may  confirm  the  sale,  a  mere 
stranger  cannot  make  the  objection,  that  the  trustee  was  the  purchaser, 
or  that  the  sale  was  irregular.  The  remedy  belongs  only  '  to  persons 
who  had  an  interest  in  the  property  before  the  sale,  and  no  other  per- 
son can  apply  to  set  aside  the  sale.'  "  Corey  v.  Wadsioorth,  118  Ala. 
507,  508 ;  Hawley  v.  Cramer,  4  Cow.  717,  744 ;  Edmondson  v.  Welsh, 
27  Ala.  578  ;  Foster  v.  Goree,  5  Id.  428 ;  Hannah  v.  Carrington,  18  Ark. 
85  ;  Herbert  v.  Henrick,  16  Ala.  581 ;  Greenleaf  v.  Queen,  1  Pet.  138 ; 
5  Barr.  97 ;    Wightman  v.  Doe,  24  Miss.  675. 

The  directors  of  a  corporation  are  its  agents.  Their  position  implies 
that  confidence  is  reposed  in  them.  The  duties  which  a  director  as- 
sumes to  the  corporation  and  the  stockholders  thereof,  disqualifies  him 
from  binding  the  corporation  in  a  transaction  in  which  he  is  already 
interested.  O'Connor  Mining  &  Mfg.  Co.  v.  Coosa  Furnace  Co.,  88 
Ala.  630. 


UNITED  STATES   STEEL   CORPORATION  v.  HODGE. 

1902.    64  N.  J.  Eq.  807. 

The  directors  of  the  United  States  Steel  Corporation  voted  to  retire 
^200,000,000,  par  value,  preferred  stock,  by  issuing  to  the  holders  in 
exchange  for  such  stock  its  bonds  or  cash  raised  by  a  sale  of  its  bonds. 
J.  P.  Morgan  was  a  director  of  the  corporation,  and  a  member  of  the 
firm  of  J.  P.  Morgan  &  Co.  The  corporation,  acting  by  its  directors, 
entered  into  a  contract  with  J.  P.  Morgan  &  Co.,  which  provided  that 
the  firm  was  to  purchase  a  certain  number  of  the  bonds,  and  to  pay  for 
them  in  preferred  stock  or  cash,  in  consideration  of  certain  commis- 
sions. This  contract  was  expressly  made  subject  to  the  approval  of 
the  stockholders.  J.  P.  Morgan  &  Co.  formed  a  syndicate  to  insure 
their  performance  of  the  contract.  A  special  meeting  of  the  stock- 
holders was  called,  the  notice  stating  that  some  directors  were  inter- 
ested in  the  syndicate.  The  stockholders  approved  the  contract.  The 
court  held  that  under  these  facts  the  contract  bound  the  corporation. 

Van  Syckel,  J.  The  object  of  the  rule  is  to  prevent  directors  from 
secretly  using  their  fiduciary  position  for  their  own  emolument,  and 
not  to  imjjair  the  riglit  of  stockholders  to  enter  into  any  lawful  engage- 
ment with  a  full  disclosure  of  the  facts. 

In  Stewart  v.  Lehigh  Valley  Railroad  Co.,  supra,  Mr.  Justice  Dixon, 
in  delivering  the  o])inion  of  this  court,  says:  "After  an  examination 
of  all  the  cases  cited,  as  also  such  others  as  I  have  found,  and  a  careful 
consideration  of  the  principle,  and  the  results  of  regarding  and  disre- 
garding it,  I  have  come  to  the  conviction  that  the  true  legal  rule  is  that 
such  a  contract  is  not  void,  but  voidable,  to  be  avoided  at  the  option 
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of  the  cestui  que  trust,  exercised  within  a  reasonable  time ;  I  can  see 
no  further  safe  modification  or  relaxation  of  the  principle  than  this." 

It  is  a  settled  rule  of  corporation  law  that  the  personal  interest  of 
directors  renders  a  transaction  voidable  at  the  option  of  the  stockhold- 
ers, and  not  void  per  se. 

Under  the  declaration  of  this  court  in  the  case  last  cited  the  share- 
holders may,  within  a  reasonable  time  after  the  disclosure  to  them  of 
the  interest  of  a  director,  elect  to  avoid  the  contract ;  but  if  an  unrea- 
sonable time  is  allowed  to  elapse  without  exercising  such  option,  during 
which  the  position  of  directors  become  so  changed  that  it  would  be  in- 
equitable to  vacate  the  engagement,  equity  would  refuse  to  interpose. 

A  fortiori,  when  the  contract  is  entered  into  by  the  stockholders  with 
the  directors,  or  when  the  stockholders  expressly  authorize  the  dii'ect- 
ors  to  enter  into  a  contract,  when  the  stockholders  have  notice  of  the 
directors'  interest,  the  agreement  will  be  unassailable  in  the  absence 
of  actual  fraud  or  want  of  power  in  the  corporation. 

In  the  case  sub  judice,  the  contract  was  in  effect  made  between  the 
stockholders  themselves  and  J.  P.  Morgan  «&  Co.,  and  it  cannot  be  suc- 
cessfully assailed  without  maintaining  that  stockholders  are  without 
capacity  to  make  a  valid  contract  with  the  directors  of  their  company. 

It  would  be  manifestly  contrary  to  fair  dealing  and  good  faith  to 
permit  stockholders  to  invite  directors  to  enter  into  an  engagement, 
and  after  the  directors  had  put  themselves  in  a  position  in  which  the 
contract  could  be  enforced  against  them,  to  permit  the  stockholders  to 
deprive  them  of  the  benefits  of  it. 

In  my  investigation  no  case  has  been  found  which  will  justify  such 
a  result. 


FORT   PAYNE   ROLLING  MILL  v.   HILL. 

1899.     174  Massachusetts,  224. 

Contract  for  money  had  and  received.  At  the  trial  in  the  Superior 
Court,  before  Fessenden,  J.,  the  jury  returned  a  verdict  for  the  defend- 
ant; and  the  plaintiff  alleged  exceptions.  The  facts  appear  in  the 
opinion. 

Holmes,  C.  J.  This  is  an  action  to  recover  a  sum  received  or  re- 
tained by  the  defendant  by  way  of  discount  upon  debts  of  the  plaintiff 
company  which  the  defendant  settled.  This  discount  was  or  might 
have  been  found  to  have  been  received  by  the  defendant  in  pursuance 
of  votes  of  the  directors  by  which  he  was  employed  to  settle  claims 
against  the  plaintiff  company,  and  was  to  be  allowed  five  per  cent  of 
the  face  value  of  bonds  used  in  payment  and  whatever  discount  he 
could  get  from  the  claims.  He  waa_  a  director,  but  took  no  part  in 
the  votes.    The  main  question  is,  whether  after  the  services  have  been 
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rendered  a  receiver  of  the  company  has  the  right  as  matter  of  law  to 
avoid  the  contract  under  which  they  were  rendered.  The  jury  have 
found  that  all  parties  acted  in  good  faith  and  that  thp  p.nnt-.rapt  was  ^^£^r. 
improvident,  xney  may  have  found  more  specifically  that  the  defeud- 
antrndvarflcecl  his  own  money  to  settle  the  claims,  that  the  claims  were 
secured  by  liens  and  were  being  pressed,  and  that  the  company  had 
no  otlier  way  of  raising  money.  We  are  not  prepared  to  say  that  the 
receiver  may  avoid  the  contract  now.  If  made  with  any  one  else,  it 
would  have  been  binding.  It  was  not  illegal  or  void  because  made 
with  a  director,  the  only  person  likely  to  be  willing  to  make  it.  In 
this  country  it  very  generally  has  been  deemed  impracticable  to  adopt 
a  rule  which  absolutely  prohibits  such  contracts.  Nye  v.  Storer,  1G8 
Mass.  53,  55.  Whatever  small  conflict  of  interest  between  himself  and 
the  company  there  may  have  been,  was  no  greater  or  other  than  that 
between  a  broker  paid  by  a  percentage  and  his  principal.  It  was  mani- 
fest and  must  have  been  understood.  The  contract  called  for  action 
outside  the  defendant's  duty  as  director,  or  at  least,  on  the  defendant's 
evidence,  needed  such  action  before  it  could  have  any  effect,  for  it  was 
no  part  of  the  defendant's  duty  as  director  to  advance  his  own  money. 
Assuming  the  contract  to  have  been  a  provident  one,  as  itjwell  may 
hav'e  been,  and  as  the  -jury  have  found  that  it  was,  it  seems  to  us  not 
much  more  open  to  objection  than  a  contract  with  a  managing  director 
to  pay  him  a  salary. 

It  is  argued  that  the  defendant  did  not  pursue  the  votes  because  he 
bought  up  the  claims  and  held  them  as  security  for  the  sums  advanced 
by  him.  But  under  the  terms  of  the  arrangement  with  the  defendant, 
the  course  adopted  did  not  in  any  way  tend  to  the  disadvantage  of 
the  company,  and  we  must  take  it  that  the  jury  have  found,  as  they 
had  a  right  to  find,  that  the  purchase  was  merely  a  step  in  a  transac- 
tion which  ended,  and  from  the  beginning  was  intended  to  end,  in  the 
payment  of  the  claims.  It  does  not  seem  to  us  that  a  more  definite 
discussion  of  the  rulings  asked  and  given  is  necessary. 

Exceptions  overruled. 


STEWART  V.   LEHIGH  VALLEY  E.   CO. 

1875.     38  New  Jersey  Law,  505.1 

In  the  Court  of  Errors  and  Appeals,  upon  error  to  the  Supreme 
Court. 

The  Lehigh  Valley  Railroad  Company  sued  Cornelius  Stewart  and 
Joseph  C.  Stewart,  in  assumpsit,  for  tolls  upon  the  ])assage  of  boats  with 
merchandise  over  the  Morris  Canal.  The  defendants,  in  1868,  made 
a  contract  under  seal  with  the  Morris  Canal  and  Banking  Company, 

1  Only  so  mucli  of  the  report  is  {^iven  as  relates  to  a  single  question.  -  En. 
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whereby  it  was  stipulated  (inter  alia)  that,  for  a  term  of  five  years,  the 
defendants  should  be  allowed  a  drawback  of  one  half  the  tolls  payable 
according  to  the  printed  rates  for  certain  classes  of  freight.  At  the 
date  of  this  contract  one  of  the  defendants  was  a  director  of  the 
Morris  Canal  and  Banking  Company.  In  1871  the  Morris  Canal  and 
Banking  Company  leased  its  canal,  appurtenances  and  franchises  to 
the  Lehigh  Company,  and  also  assigned  to  the  Lehigh  Company  its  con- 
tract with  the  defendants.  If  tlie  defendants  are  allowed  the  stipu- 
lated drawback,  nothing  is  due  from  them  for  transportation. 

Vanatta,  Attorney  General,  and  B.  Williamson,  for  plaintiff. 

Thos.  N.  McCarter,  for  defendants. 

Dixon,  J.  .  .  .  The  plaintiff  raises  another  and  a  most  important 
question  touching  the  validity  of  this  contract,  by  a  second  replication 
to  tlie  second  plea  before  mentioned,  upon  which  no  issue  was  joined, 
because  of  the  judgment  of  the  Supreme  Court  holding  that  plea  bad. 
The  main  fact  averred  in  the  replication  also  appeared  in  evidence 
at  the  trial,  and  testimony  as  to  some  of  the  outlying  circumstances 
was  offered  by  the  defendants,  excluded  and  exception  taken.  On 
the  argument  before  this  court,  the  counsel  for  the  ])laintiff  urged 
this  main  fact  as  necessarily  invalidating  the  contract  relied  on  by  the 
defendants.  This  fact  is,  that  at  the  time  of  the  negotiations  for,  and 
the  execution  of,  the  contract  in  question,  one  of  the  defendants  was 
a  director  of  The  Morris  Canal  and  Banking  Company  —  a  trustee 
for  it,  to  manage  its  aif  airs  —  and  it  is  insisted  that  his  relation  to  the 
company  Avas,  therefore,  such  that  he  was  prohibited  from  entering 
into  this  contract  with  it,  and  that  the  contract  is,  ipso  facto,  void. 

The  position  thus  assumed  by  the  plaintiff  rests  upon  the  broad 
principle  that  it  was  the  duty  of  the  director  to  so  deal  with  the  pro- 
perty and  franchises  of  the  corporation  —  to  so  manage  its  affairs  as 
would  most  conduce  to  the  corporate  interest,  and  that  he  could  not 
perform  that  duty  while  contracting  with  it  in  his  own  behalf,  or  if 
by  possibility  his  own  interest  was  consistent  with  the  best  interest 
of  the  company  in  so  contracting,  yet,  so  insidious  are  the  promptings 
of  selfishness  and  so  great  is  the  danger  that  it  will  over-ride  duty 
when  brought  into  conflict  with  it,  that  sound  policy  requires  that 
such  contracts  should  not  be  enforced  or  regarded.  After  an  exam- 
ination of  all  the  cases  cited,  and  such  others  as  I  have  found,  and  a 
careful  consideration  of  the  principle  and  the  results  of  regarding  and 
of  disregarding  it,  I  have  come  to  the  conviction  that  the  true  legal 
rule  is,  that  such  a  contract  is  not  void,  but  voidable,  to  be  avoided  at 
the  option  of  the  cestui  que  trust,  exercised  within  a  reasonable  time. 
I  can  see  no  further  safe  modification  or  relaxation  of  the  principle 
than  this.  A  director  of  a  corporation  may  have  rights  not  arising 
out  of  express  contract  —  such  as  the  right  to  i)ass  over  its  railroad, 
or  transport  his  goods  over  its  canal,  on  paying  reasonable  tolls,  or  to 
have  money  which  he  has  loaned  it  repaid  to  him ;  but  where  the 
right  is  one  which  must  stand,  if  at  all,  upon  an  express  contract,  and 
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which  does  not  arise  by  operation  or  implication  of  law,  then  he  shall 
not  hold  it  against  the  will  of  his  cestui  que  trust ;  for  in  the  very 
bargain  which  gave  rise  to  it,  in  which  he  should  have  kept  in  view 
the  interest  of  that  cestui  que  trust,  there  intervened  before  his  eyes 
the  opposing  interest  of  himself.  The  vice  which  inheres  in  the 
judgment  of  a  judge  in  his  own  cause,  contaminates  the  contract;  the 
mind  of  the  director  or  trustee  is  the  forum  in  which  he  and  his  cestui 
que  trust  are  urging  their  rival  claims,  and  when  his  opposing  litigant 
appeals  from  the  judgment  there  pronounced,  that  judgment  must 
fall.  It  matters  not  that  the  contract  seems  a  fair  one.  Fraud  is  too 
cunning  and  evasive  for  courts  to  establish  a  rule  that  invites  its 
presence.  There  may  be  isolated  cases  in  which  the  trustee  is  willing 
to  make  a  contract  on  more  favorable  terms  for  the  cestui  que  trust 
than  any  one  else,  but  the  opportunities  for  self-advancement,  at  the 
expense  of  those  whose  concerns  he  has  in  charge,  and  under  circum- 
stances where  concealment  is  easy,  are  so  much  more  numerous  than 
these  isolated  cases,  that  in  declaring  a  rule  the  latter  are  not  worthy 
of  consideration.  Nor  is  it  proper  for  one  of  a  board  of  directors  to 
support  his  contract  with  his  company,  upon  the  ground  that  he 
abstained  from  particij^ting  as  director  in  the  negotiations  foranH' 
final  adoption  of  the  bargains  by  liis  co-directors  ;  the  very  words 
in  which  he  asserts  his  right  declare  his  wrong;  he  ought  to  have 
participated,  and  in  the  interest  of  the  stockholders,  and  if  he  did 
not,  and  they  have  thereby  suffered  loss,  of  which  they  shall  be  the 
judges,  he  must  restore  the  rights  he  has  obtained  —  he  must  hold 
against  them  no  advantage  that  he  has  got  through  neglect  of  his  duty 
towards  them.  Many  authorities  exemplifying  the  rule  may  be  found. 
I  cite  a  few  only  :  — 

York  Building  Ass.  v.  Mackenzie,  8  Bro.  P.  C,  42  of  Appendix  —  4 
Cr.  &Stew.  378  ;  Aberdeen  Railway  Co.  v.  Blaikie,  1  Macq.  461  ;  The 
York  &  M.  N.  R.  Co.  v.  Hudson,  16  Beav.  485  ;  Mulford  v.  Minch,  3 
Stockt.  16  ;  Davoue  v.  Fanning,  2  Johns.  Ch.  252 ;  Cumberland  Coal  & 
Iron  Co.  V.  Sherman  et  al.,  30  Barb.  553  ;  Gardner  v.  Ogden  et  al.,  22 
N.  Y.  327  ;  Butts  v.  Wood,  37  JSf.  Y.  317  ;  Michoud  et  al.  v.  Girod  et 
al.,  4  Hoiv.  503. 

The  apj)lication  of  the  rule  is  most  frequent  in  the  relations  between 
vendor  and  purchaser,  but  its  reason  and  force  extend  to  all  agents 
and  trustees,  public  and  private.  It  has  not  always  presented  itself 
to  the  minds  of  judges  in  its  full  scope.  At  times  they  have  been 
seduced  into  listening  to  suggestions  that  the  circumstances  of  the 
special  case  showed  the  absence  of  fraud  and  over-reaching.  At  other 
times,  they  have  intimated  that  the  cestui  que  trust  must  seek  his  re- 
lief in  equity  ;  but  the  strongest  intellects  have  enunciated  the  rule 
with  its  utmost  vigor,  and  in  its  broadest  extent. 

The  ([ualitic.ation,  however,  which  the  rule  undoubtedly  has,  saves 
the  case  before  us  from  its  operation.  The  cestui  que  trust  of  the 
defendant  director  was  not  the  plaintiff,  but  the  Morris  Canal  and 
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Banking  Company.     The  right  of  avoidance  was  one  which  belonged 

to  that  company  and  its  stockholders,  and  not  to  the  plaintiff.     The 

act  of  1871,  empowering  the  canal  company  to  lease,  only  authorized 

it  to  lease  the  canal,  with  its  boats,  property,  works,  appurtenances, 

and  franchises  ;  and  under  this  power,  it  could  scarcely  transfer  so 

peculiarly  personal  a  privilege  as  this  option  to  avoid  a  contract.    ISTor 

would  a  transfer  of  the  contract,  and  all  of  the  canal  company's  rights 

under  it,  carry  this  right  of  choice  ;  for  that  does  not  spring  out  of  , 

the  contract,  but  out  of  the  fiduciary  relation  existing  between  the 

parties  at  the  time  the  contract  was  made.     And,  moreover,  the  case  j 

shows  that,  after  the  lease  to  the  plaintiff,  and  during  all  the  time  inj      •  -  •-  - 

which  it  is  claimed  the  tolls  sued  for  were  accruing,  the  plaintiff  dealt  j    o^^^^^A-*!,^ 

with  the  defendants  on  the  basis  of  the  binding  eflB.cacy  of  the  con- 1    0^^ 

tract. 

I  conclude,  therefore,  that  there  appears  before  us  no  reason  for  re- 
fusing to  give  to  this  contract  that  force  to  which  our  construction  of 
its  terms  entitles  it,  and  that,  upon  the  case  before  us,  judgment 
should  be  rendered  for  the  defendants  below,  the  plaintiffs  in  error. 

For  affirmance  —  Eeed,  Woodhull  —  2. 

For  reversal — The  Chancellor,  Dixon,  Knapp,  Clement,  Dodd, 
Green,  Lathrop,  Wales  —  8. 
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It 

(e)  Dealings  by  a  Director  with  Third  Parties. 

PEARSON'S  CASE. 

1877.     L.  R.  5  Ch.  Div.  336. 

A  DIRECTOR  of  a  company  received  from  one  of  the  promoters  a 
number  of  paid-up  shares  sufficient  to  qualify  him  as  a  director,  and 
.  ,^  then  took  an  active  part  in  carrying  out  a  conditional  contract  for  the 

^  purchase  by  the  company  of  a  colliery  belonging  to  the  promoters,  and 

for  purchasing  and  working  which  the  company  was  formed.  Jessel, 
M.  E..,  held  that  he  must  account  to  the  company  for  the  value  of  the 
shares,  saying :  That  being  the  position  of  Sir  Edwin  Pearson,  can  he 
be  allowed  to  say  in  a  Court  of  Equity  that  he,  having  received  a  pres- 
ent of  part  of  the  purchase  money,  and  being  knowingly  in  the  position 
of  agent  and  trustee  for  the  purchasers,  can  retain  that  present  as 
against  the  actual  purchasers  ?  It  appears  to  me  that,  upon  the  plain- 
est principles  of  equity  and  good  conscience,  he  cannot.  Whether  the 
purchase  was  or  was  not  an  advantageous  one  for  the  company,  whether 
the  property  which  they  purchased  at  this  large  profit  was  or  was  not 
worth  the  increased  price  that  they  paid  for  it,  is  a  question  wholly 
immaterial  for  us  to  consider ;  he  cannot,  in  the  fiduciary  position  he 
occupied,  retain  for  himself  any  benefit  or  advantage  that  he  obtained 
under  such  circumstances.  He  must  be  deemed  to  have  obtained  it 
under  circumstances  which  made  him  liable,  at  the  option  of  the  cestuis 
que  trust,  to  account  either  for  the  value  at  the  time  of  the  present  he 
was  receiving,  or  to  account  for  the  thing  itself  and  its  proceeds  if  it 
had  increased  in  value.  The  company  elect  on  the  present  occasion  to 
ask  to  charge  him  with  the  value  of  the  twenty-five  share  warrants  at 
the  time  of  their  delivery. 
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Finch,  J.  .  .  .  But  the  further  claim  is  made  that,  because  Hotch- 
kiss  and  Seymour  were  officers  of  the  corporation,  holding  a  fiduciary 
relation  as  trustees  or  directors,  they  could  not  lawfully  buy  the  valid 
and  outstanding  obligations  of  the  company  at  less  than  par  and  en- 
force them  for  the  full  amount  against  the  debtors.  If  that  be  sound 
doctrine,  as  is  stoutly  maintained,  if  directors  cannot  in  any  case 
invest  in  the  bonds  of  their  own  companies  except  at  the  peril  of  a 
constructive  fraud,  if  they  cannot  safely  buy  such  bonds  below  par, 
because  they  deem  them  unduly  depressed,  if  titles  to  corporate  obli- 
gations passing  through  their  hands  become  tainted  by  their  touch,  it 
is  quite  time  that  the  courts  should  give,  what  they  have  not  given, 
a  very  definite  and  distinct  warning.  Some  citations  of  seeming 
authority  are  pressed  upon  us  and  others  exist.  The  broad  rule  is 
stated  in  Perry  on  Trusts  (§  428),  that  "a  trustee,  executor  or  as- 
signee cannot  buy  up  a  debt  or  incumbrance  to  which  the  trust  estate 
is  liable  for  less  than  is  actually  due  thereon,  and  make  a  profit  to 
himself,"  and  that  is  the  doctrine  invoked  in  this  case  as  applicable 
to  a  director  regarded  as  a  trustee  of  the  corporation.  But  the  state- 
ment, however  correct  in  its  application  to  specific  instances,  must  be 
taken  with  the  limitations  which  belong  to  it.  Its  foundation  is  that 
a  fiduciary  agent,  owing  a  duty  to  his  principal,  cannot  make  a  con- 
tract for  his  own  benefit  which  is  or  may  be  inconsistent  with  that 
duty,  and  the  cases  generally  are  of  two  kinds.  The  trustee  buys  in 
the  property  of  his  principal  at  a  sacrifice  for  his  own  benefit,  Avhen, 
if  he  bought  it  at  all,  it  was  his  duty  to  do  it  for  his  principal,  or  he 
makes  a  contract  in  behalf  of  his  principal  with  himself  directly  or 
indirectly  as  the  other  party  to  the  agreement.  The  first  class  of 
cases  is  illustrated  by  Slade  v.  Van  Vechten  (11  Paige,  2G),  where  the 
assignee  bought  in  assigned  property  at  a  sheriff's  sale  and  claimed 
the  personal  benefit  of  his  bargain  ;  and  the  second  class  by  Mitnson 
V.  S.  G.  &  C.  R.  R.  Co.  (103  N.  Y.  58),  in  which  the  directors  con- 
tracting had  a  private  and  personal  interest,  possibly  adverse  to  their 
fiduciary  duty.  Almost,  if  not  quite  all,  of  the  cases  cited  by  the 
learned  counsel  for  the  appellant  belong  to  one  or  the  other  of  these 
two  classes.  But  they  do  not  decide  this  case,  fnr  HnfpViVi'gg  nnr^ 
Seymour  neither  hniip-ht  in  any  prnpprtv  of  the  onmpanv  nor  fle.qlt 
with  the  corporation  in  any  respect.  They  made  their  contract,  not 
with  it,  but  with  third  persons  capable  of  protecting  their  own  rights, 
and  bought  nothing  which  the  corporation  owned  or  to  which  it  had  a 
right.  We  must  go  to  still  other  cases,  founded  it  may  be  to  some 
extent  upon  similar  ideas  of  fiduciary  duty,  to  discover  even  an  ap- 

1  Statement  and  arguments  omitted.     Only  part  of  the  opinion  is  given.  — Ed. 
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proximate  authority.  There  are  cases  of  co-partnership  in  which  the 
general  rules  pertaining  to  that  specific  relation  might  prove  to  be 
broad  enough  to  cover  the  purchase  of  the  debt  owing  by  the  firm 
(Am.  Bk.  Note  Co.  v.  Edson,  56  Barb.  89),  and  other  cases  in  which 
the  duties  flowing  from  a  liquidation  conducted  by  the  trustee,  and  as 
to  which  he  owes  a  specific  trust  duty,  forbid  a  purchase  by  the  trus- 
tee for  his  own  benefit  at  a  discount.  But  in  every  class  of  cases  the 
rule  is  founded  upon  the  unwillingness  of  the  law  to  uphold  contracts 
which  bring  into  collision  the  trust  duty  and  the  personal  interest, 
and  it  is  because  of  that  collision,  and  the  temptations  whicli  surround 
it,  that  it  declares  the  contract  voidable  at  the  election  of  the  bene- 
ficiary without  investigating  the  good  or  bad  faith  of  the  trustee. 
The  entire  basis  of  the  rule  consists  in  this  collision  between  trust 
duty  and  personal  interest,  and  the  equitable  prohibition  has  no  appli- 
cation where  there  is  no  such  possible  inconsistency.  There  is  no 
such  conflict  in  the  ordinary  case  of  the  purchase  by  a  director  in  a 
going  corporation  ot  its  outstanding  obligations.  There  is  no  present 
duty  resting  upon  him  to  extinguish  them.  The  time  for  that  has  not 
come,  the  duty  has  not  arisen,  may  never  arise,  the  corporation  is  not 
prepared  to  pay,  does  not  contemplate  paying,  but  intends  and  expects 
to  await  the  full  maturity  of  the  debt.  Unless  some  special  fund 
has  been  provided,  or  some  special  liquidation  has  been  ordered,  the 
director  owes  no  duty  to  his  company  to  discharge  or  buy  in  the  out- 
standing bonds,  and  may  purchase  for  himself  because  no  inconsistent 
trust  duty  has  arisen.  Why  should  he  not  ?  Wliile  the  bonds  are 
running  to  their  maturity,  and  the  corporation  is  not  able  to  extinguish 
them,  is  not  bound  to  do  so,  does  not  even  wish  or  seek  to  do  so,  what 
does  it  matter  who  holds  the  securities  or  on  what  terms  they  pass 
from  hand  to  hand  ?  It  seems  to  me  that  we  are  asked  to  crowd  the 
rule  almost  to  the  verge  of  an  absurdity,  and  to  inflict  a  vital  injury 
upon  business  interests  by  tainting  with  invalidity  the  holding  by  a 
director  of  the  uiunatared  obligations  of  the  corporation  bought  by 
him  in  the  open  market  anH  not  put  inliq  nidation  or  sought  to  be 
extinguished.  There  must  at  least  be  some  fact  or  circumstance  which 
Icliarges  the  trustee  with  a  present  duty  to  act  for  his  company  in 
respect  to  the  bonds,  which  duty  is  or  may  be  inconsistent  with  a 
personal  purchase.  No  such  duty  rested  upon  Ifotchkiss  and  Sey- 
mour, and  they  had  a  right  to  buy  and  hold  for  their  own  benefit. 

Indeed,  there  is  a  furtlier  and  equally  conclusive  answer.  If  the 
doctrine  invoked  applied  to  this  case  it  would  make  the  purchase  not 
void  but  voidable  at  the  election  of  the  corporation,  aud  that  election 
must  be  made  promi)tly  and  upon  sufficitnit  knowledge  of  the  facts. 
The  beneficiary  cannot  wait  and  speculate  upon  the  chances  of  delay, 
but  must  act.  Here  the  purchase  was  made  before  1873,  and  in  1880 
the  corporation  is  found  recognizing  and  ratifying  the  title  of  the 
vendees  or  their  successors,  making  ])ayments  to  them,  and  ])roviding 
for  future  payments,  and  it  is  only  after  a  delay  of  fifteen  years  that 
an  attempt  to  repudiate  the  purchase  is  made. 
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(f)  Do  Directors  stand  in  a  Fiduciary  Relation  to  the  Shareholders  individually  f 
PEKCIVAL  V.  WRIGHT. 

[1902]  2  Ch.  421. 

This  was  an  action  to  set  aside  a  sale  of  shares  in  a  limited  com- 
pany, on  the  ground  that  the  purchasers,  being  directors,  ought  to 
have  informed  their  vendor  shareholders  of  certain  pending  negotia- 
tions for  the  sale  of  the  company's  undertaking. 

In  and  prior  to  October,  1900,  the  plaintiffs  were  the  joint  regis- 
tered owners  of  253  shares  of  £10  each  (with  £9  8s.  paid  up)  in  a 
colliery  company  called  iSTixon's  Navigation  Company,  Limited. 

The  objects  of  the  company,  as  defined  by  the  memorandum  of  asso- 
ciation, included  the  disposal  by  sale  of  all  or  any  of  the  property  of 
the  company.  The  board  of  directors  were  empowered  to  exercise 
all  powers  not  declared  to  be  exercisable  by  general  meetings ;  but  no 
sale  of  the  company's  collieries  could  be  made  without  the  sanction 
of  a  special  resolution. 

The  shares  of  the  company,  which  were  in  few  hands  and  were 
transferable  only  with  the  approval  of  the  board  of  directors,  had  no 
market  price  and  were  not  quoted  on  the  Stock  Exchange. 

On  October  8,  1900,  the  plaintiffs'  solicitors  wrote  to  the  secretary 
of  the  company  asking  if  he  knew  of  any  one  disposed  to  purchase 
shares. 

On  October  15,  1900,  in  answer  to  the  secretary's  inquiry  as  to 
what  price  they  were  prepared  to  accept,  the  plaintiffs'  solicitors 
wrote  stating  that  the  plaintiffs  would  be  disposed  to  entertain  offers 
of  £12  5s.  per  share.  This  price  was  based  on  a  valuation  which  the 
plaintiffs  had  obtained  from  independent  valuers  some  months  pre- 
viously. 

On  October  17, 1900,  the  chairman  of  the  company  wrote  to  the  plain- 
tiffs' solicitors  stating  that  their  letter  of  October  15  had  been  handed 
to  him,  and  that  he  would  take  the  shares  at  £12  5s. 

On  October  20,  1900,  the  plaintilTs'  solicitors  having  taken  a  fresh 
valuation,  replied  that  the  plaintiffs  were  prepared  to  accept  £12  IO5. 
per  share. 

On  October  22,  1900,  the  chairman  wrote  accepting  that  offer,  and 
stating  that  the  shares  would  be  divided  into  three  lots. 

On  October  24,  1900,  the  chairman  wrote  stating  that  eighty-five 
shares  were  to  be  transferred  to  himself  and  eighty-four  shares  apiece 
to  two  other  named  directors. 

The  transfers  having  been  approved  by  the  board,  the  transaction 
was  comjileted. 

Tlie  plaintiffs  siibsoquently  discovered  that,  prior  to  and  during 
their  own  negotiations   for  sale,  the  chairman  and  the  board  were 
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being  approached  by  one  Holden  with  a  view  to  the  purchase  of  the 
entire  undertaking  of  the  company,  which  Holden  wished  to  resell  at 
a  profit  to  a  new  company.  Various  prices  were  successively  sug- 
gested by  Holden,  all  of  which  represented  considerably  over  £12  10s. 
per  share ;  but  no  firm  offer  was  ever  made  which  the  board  could 
lay  before  the  shareholders,  and  the  negotiations  ultimately  proved 
abortive.  The  court  was  not  in  fact  satisfied  on  the  evidence  that  the 
board  ever  intended  to  sell. 

The  plaintiffs  brought  this  action  against  the  chairman  and  the  two 
other  purchasing  directors,  asking  to  have  the  sale  set  aside  on  the 
ground  that  the  defendants  as  directors  ought  to  have  disclosed  the 
negotiations  with  Holden  when  treating  for  the  purchase  of  the  plain- 
tiffs' shares. 

SwiNFEN  Eady,  J.  The  position  of  the  directors  of  a  company 
has  often  been  considered  and  expla,ined  by  many  eminent  equity 
judges.  In  Great  Eastern  Ry.  Co.  v.  Turner,^  Lord  Selborne,  L.  C, 
points  out  the  twofold  position  which  directors  fill.  He  says  :  "  The 
directors  are  the  mere  trustees  or  agents  of  the  company,  —  trustees 
of  the  company's  money  and  property,  —  agents  in  the  transactions 
which  they  enter  into  on  behalf  of  the  company."  In  In  re  Forest  of 
Dean  Coal  Mining  Co.,'''  Jessel,  M.  R.,  says :  ''  Again,  directors  are 
called  trustees.  They  are  no  doubt  trustees  of  assets  which  have 
come  into  their  hands,  or  which  are  under  their  control,  but  they  are 
not  trustees  of  a  debt  due  to  the  company.  The  company  is  the 
creditor,  and,  as  I  said  before,  they  are  only  the  managing  partners." 
Again,  in  In  re  Lands  Allotment  Co.,^  Lindley,  L.  J.,  says  :  "  Although 
directors  are  not  properly  speaking  trustees,  yet  they  have  always 
been  considered  and  treated  as  trustees  of  money  which  comes  to 
their  hands  or  which  is  actually  under  their  control ;  and  ever  since 
joint  stock  companies  were  invented  directors  have  been  held  liable 
to  make  good  moneys  which  they  have  misapplied  upon  the  same  foot- 
ing as  if  they  were  trustees,  and  it  has  always  been  held  that  they  are 
not  entitled  to  the  benefit  of  the  old  Statute  of  Limitations  because 
they  have  committed  breaches  of  trust,  and  are  in  respect  of  such 
moneys  to  be  treated  as  trustees." 

It  was  from  this  point  of  view  that  York  and  North  Midland  Ry. 
Co.  V.  Hudson*  and  Parker  v.  IIcKerma^  were  decided.  Directors 
must  dispose  of  their  company's  shares  on  the  best  terms  obtainable, 
and  must  not  allot  them  to  themselves  or  tlieir  friends  at  a  lower 
price  in  order  to  obtain  a  personal  benefit.  They  must  act  bona  fide 
for  the  interests  of  the  company. 

The  plaintiffs'  contention  in  the  present  case  goes  far  beyond  this. 
It  is  urged  that  tlie  dinictors  hold  a  fiduciary  positjnn  r^.*^  trustees  for 
the  individual   shareliolder.^.  and  that,  where  negotiations  for  sale  of 

1  (1872)  L.  R.  8  Ch.  140,  152.  2  (|878)  10  VM.  D.  450,  453. 

8  [ISWJ  1  Ch.  616,  031.  •»  10  Deav.  485,  491,  4DG.  &  (1874)  L.  R.  10  Ch.  96. 
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the  undertaking  are  on  foot,  they  are  in  the  position  of  trustees  for 
sale.  The  plaintiffs  admitted  that  this  fiduciary  position  did  not  stand 
in  the  way  of  any  dealing  between  a  director  and  a  shareholder  be- 
fore the  question  of  sale  of  the  undertaking  had  arisen,  but  contended 
that  as  soon  as  that  question  arose  the  position  was  altered.  No  au- 
thority was  cited  for  that  proposition,  and  I  am  unable  to  adopt  the 
view  that  any  line  should  be  drawn  at  that  point.  It  is  contended 
that  a  shareholder  knows  that  the  directors  are  managing  the  business 
of  the  company  in  the  ordinary  course  of  management,  and  impliedly 
releases  them  from  any  obligation  to  disclose  any  information  so  ac- 
quired. That  is  to  say,  a  director  purchasing  shares  need  not  dis- 
close a  large  casual  profit,  the  discovery  of  a  new  vein,  or  the  prospect 
of  a  good  dividend  in  the  immediate  future,  and  similarly  a  director 
selling  shares  need  not  disclose  losses,  these  being  merely  incidents 
in  the  ordinary  course  of  management.  But  it  is  urged  that,  as  soon 
as  negotiations  for  the  sale  of  the  undertaking  are  on  foot,  the  posi- 
tion is  altered.  Why  ?  The  true  rule  is  that  a  shareholder  is  fixed 
with  knowledge  of  all  the  directors'  powers,  and  has  no  more  reason 
to  assume  that  they  are  not  negotiating  a  sale  of  the  undertaking  than 
to  assume  that  they  are  not  exercising  any  other  power.  It  was 
strenuously  urged  that,  though  incorporation  affected  the  relations  of 
the  shareholders  to  the  external  world,  the  company  thereby  becom- 
ing a  distinct  entity,  the  position  of  the  shareholders  inter  se  was  not 
affected,  and  was  the  same  as  that  of  partners  or  shareholders  in  an 
unincorporated  company.  I  am  unable  to  adopt  that  view.  I  am 
therefore  of  opinion  that  the  purchasing  directors  were  under  no  obli- 
gation to  disclose  to  their  vendor  shareholders  the  negotiations  which 
ultimately  proved  abortive.  The  contrary  view  would  place  directors 
in  a  most  invidious  position,  as  they  could  not  buy  or  sell  shares  with- 
out disclosing  negotiations,  a  premature  disclosure  of  which  might 
well  be  against  the  best  interests  of  the  company.  I  am  of  opinion 
that  directors  are  not  in  that  position. 

There  is  no  question  of  unfair  dealing  in  this  case.  The  directors 
did  not  approach  the  shareholders  with  the  view  of  obtaining  their 
shares.  The  shareholders  approached  the  directors,  and  named  the 
price  at  which  they  were  desirous  of  selling.  The  plaintiffs'  case 
wholly  fails,  and  must  be  dismissed  with  costs. 
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1903.    118  Georgia,  362. 

The  petition  was  against  John  Oliver  and  the  Gate  City  Oil  Com- 
pany. These  facts  appear  from  it :  John  Oliver  is  a  brother  of  the 
petitioners.  He  resides  in  Georgia,  where  the  defendant  company  has 
its  principal  place  of  business,  and  they  reside  in  New  York.  For  a 
number  of  years  all  the  brothers  have  been  engaged  together  in  vari- 
ous business  enterprises  in  different  parts  of  the  country,  and  in  all 
their  enterprises  their  plan  has  been  that  each  brother  should  be  inter- 
ested to  the  same  extent  as  each  of  the  others.  John  Oliver  sold  their 
stock  in  one  of  these  enterprises,  which  was  held  by  them  as  a  firm 
under  the  name  of  Oliver  Brothers,  and  of  which  he  had  the  manage- 
ment, and  organized  the  defendant  company,  subscribing  to  its  stock 
in  the  firm  name  but  causing  the  stock  to  be  issued  in  equal  propor- 
tions to  the  members  of  the  firm.  The  petitioners  left  entirely  to  him 
the  investment  of  the  funds  used  for  this  purpose,  and  the  manage- 
ment of  the  stock  and  of  the  company's  affairs.  He  was  the  president 
of  the  company.  While  occupying  that  position  he  sought  and  ob- 
tained from  the  petitioners  options  on  their  holdings  in  the  company, 
at  $110  per  share,  alleging  as  a  reason  for  so  doing  that  there  was  no 
longer  any  profit  in  the  business ;  that  the  increased  number  of  small 
oil  mills  being  built  at  cottonseed  points  rendered  it  more  difficult  for 
the  larger  companies  to  make  dividends  ;  that  there  might  be  an  oppor- 
tunity to  sell  out  the  plant  at  a  fair  price,  and  he  wanted  to  be  in  a 
position  where  it  could  be  sold  if  such  an  opportunity  offered,  the  sale 
to  be  for  the  equal  benefit  of  all  the  stockholders  of  the  company.  In 
June,  1901,  he  mailed  to  them  a  statement  of  the  affairs  of  the  com- 
pany, showing  that  it  had  been  losing  money  that  year.  In  view  of 
this  statement  and  of  the  fact  that  no  dividends  were  declared,  and 
not  knowing  of  the  existence  of  certain  assets  omitted  from  the  state- 
ment, and  believing  that  the  options  were  to  be  used  for  the  purpose 
for  which  they  were  obtained,  —  ''that  is,  of  selling  the  plant  for  an 
amount  not  less  than  J^llO  per  share,  and,  if  more  than  that  amount, 
that  the  price  still  would  inure  to  the  benefit  of  all  parties  concerned," 
they  "  allowed  the  options  to  continue."  The  petition  alleges  tliat  by 
these  options  "  John  Oliver  was  in  reality  constituted  the  agent  of  the 
petitioners  for  the  purpose  of  delivering  over  their  sliares  of  the  capi- 
tal stock  of  the  .  .  .  company  to  such  purchaser  as  might  propose  to 
purchase  the  plant  upon  terms  which  he  might  deem  advantageous, 
netting  the  petitioners  not  less  than  f  110  per  share,  and  the  petition- 
ers sliaring  with  tlie  other  stockholders  upon  equal  terms  in  all  amounts 
realized  by  such  sale  to  be  made  by  .  .  .  John  Oliver  as  the  agent  of 
petitioners."  "  John  Oliver  wrote  the  option  and  fixed  therein  the 
valuation  himself,  which  .  .  .  petitioners  did  not  question,  for  the 


JU,^    ^^ 


OLIVER   V.    OLIVER.  457  J^ 

reason  that  it  was  considered  simply  as  a  minimum  sum  at  which  the 
stock  would  be  parted  with,  [he]  to  get  the  best  he  could  above  that 
for  [them]  and  for  himself."  The  options  were  without  consideration. 
When  they  were  given,  or  at  the  time  of  the  last  renewal  of  them, 
John  Oliver  had  begun  negotiations  which  he  concealed  from  the  peti- 
tioners and  which  resulted  in  the  sale,  in  August,  1901,  of  the  plant 
and  a  part  of  the  other  assets  of  the  company  to  the  Virginia-Carolina 
Chemical  Company,  for  a  sum  which,  together  with  the  remaining 
assets,  made  the  stock  worth  very  much  more  than  $110  per  share. 
According  to  the  petition,  the  true  value  at  that  time  was  $185  per 
share,  and  was  admitted  by  John  Oliver  to  be  $140  per  share.  In  this 
sale  he  acted  for  the  defendant  company  and  as  its  president.    When  ^^^^.^^^j^  y-^ 

the  trade  was  about  to  be  consummated  he  borrowed  money  to  pay  the     •  . 

petitioners  for  their  stock,  had  it  transferred  to  himself  on  the  books 

of  the  company,  and  bought  other  stock  until  he  and  Fred.  Oliver,  an-    '^^z    '"" 

other  brother,  were  the  only  stockholders  on  the  books ;  and,  on  the 

consummation  of  the  sale,  he  had  the  company  pay  the  stockholders 

of  record  $1.10  on  the  dollar  of  the  stock,  and  used  this  money  to 

repay  the  loan. 

The  petition  alleges  that  when  John  Oliver  took  to  himself  the  stock 
of  the  petitioners  under  the  options,  he  violated  the  agency  which  had 
been  created  for  him  ;  that  he  committed  a  fraud  on  them  by  mislead- 
ing them  as  to  the  purpose  for  which  he  wanted  the  options,  and  in 
giving  them  incorrect  information  of  the  affairs  of  the  company  (he 
then  acting  as  president  and  giving  the  information  to  them  as  stock- 
holders), which  information  showed  the  company  to  be  worth  less 
money  than  it  was,  and  misled  them  in  the  sale  of  their  stock ;  and  '**^'^'^*' — • 
further,  by  withholding  from  them,  while  occupying  to  them  a  relation  Xa^^laxo  o~ 
of  trust,  information  to  which  they  were  entitled  and  which  made  their  t,.,.,.^^^^  t^ 
stock  more  valuable,  using  this  information  to  his  own  gain  and  trading  ^LnJ **cz- 
upon  it  as  against  them  ;  and  that  this  was  done  in  pursuance  of  an 
understanding  between  himself  and  Fred.  Oliver,  by  which  Fred.  Oliver  y/^gj-  -w^ 
would  reap  a  like  advantage  in  dealing  with  the  Charlotte  Oil  and    •  e^,^^,^ 

Fertilizer  Company,  Fred.  Oliver  having  procured  from  them,  for  simi-    .         v 
lar  purposes,  options  on  their  stock  in  that  company.     It  is  alleged  '^^^ci*-*^*^ 
that  on  account  of  these  facts  the  title  to  the  stock  in  question  did  not  a*  (l«-LvX 
pass  out  of  the  petitioners,  and  they  are  still  stockholders  of  the  de-  .AJ^t^^j^. 
fendant  company ;  that  the  affairs  of  the  company  are  controlled  by    ^  ,« 
John  Oliver  and  Fred.  Oliver,  who  claim  to  be  the  sole  stockholders,     j     ^^'t'-rk 
to  the  exclusion  of  the  petitioners  ;  that  they  have  demanded  of  John     fvljU^  " 
Oliver,  as  president  of  the  company  and  as  its  majority  stockholder, 
that  he  give  them  access  to  the  books  of  the  comi)any  and  information  *^'-'^^<-«.^ 
as  to  its  assets,  and  that  the  dividends  to  which  they  are  entitled  be    'r^^.   %,^j, 
paid  to  them  ;  but  he  refuses  to  give  them  any  information  as  to  the 
condition  of  the  company  or  to  allow  them  a  voice  in  its  management, 
and  proposes  to  distribute  the  assets,  in  a  manner  unknown  to  the 
petitioners,  between  himself  and  Fred.  Oliver,  who  is  a  non-resident  of 
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the  State ;  that  John  Oliver,  acting  in  collusion  with  Fred.  Oliver,  has 
illegally  and  fraudulently  caused  a  resolution  to  be  entered  on  the 
minutes  of  the  company,  directing  it  to  pay  himself  $50,000,  for  the 
alleged  consideration  that  he  had  agreed  to  remain  out  of  the  oil  busi- 
ness for  five  years  ;  and  that  he  is  wasting  the  assets  and  mismanaging 
the  affairs  of  the  company  in  other  respects  stated.  The  petitioners 
aver  their  willingness  to  tender  back  and  pay  to  John  Oliver  the  money 
paid  by  him  to  them  for  their  stock,  provided  he  returns  to  the  defend- 
ant company  the  money  paid  by  it  to  him,  "  and  to  render  an  account 
of  said  stock."  They  pray  for  an  order  restraining  the  defendant 
company  from  paying  out  any  money,  and  restraining  John  Oliver  from 
disposing  of  the  stock  of  the  company,  held  or  claimed  by  him ;  that 
the  company  be  required  to  allow  them  access  to  its  books  of  accounts, 
stock  books,  and  minute  book,  for  examination ;  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  assets  of  the  company  and  to  wind  up  its 
aifairs  and  distribute  its  assets ;  that  John  Oliver  be  required  to  return 
to  them  the  shares  of  stock  in  question,  and  that  the  transfer  of  these 
shares  on  the  books  of  the  company  be  cancelled ;  that  the  options  be 
cancelled ;  that  the  defendant  corporation  and  John  Oliver  jointly  and 
severally  be  required  to  account  to  them  for  the  value  of  the  stock, 
and  that  the  petitioners  have  judgment  for  such  sum  as  may  be  found 
to  be  due  them  on  account  of  the  stock  and  on  account  of  any  divi- 
dends declared  on  it ;  also  for  general  relief.  By  an  amendment  they 
prayed  that  the  options  be  reformed  by  inserting  in  them  certain  pro- 
visions which  they  alleged  were  understood  hy  the  parties  to  be  a  part 
of  the  contract  but  were  omitted  by  mistake,  to  wit:  that  John  Oliver 
will  sell  this  stock  at  not  less  than  $110  per  share,  and  will  account  to 
the  grantor  of  this  option  for  any  sum  over  that  amount ;  this  option 
being  given  to  enable  him  to  make  a  sale  of  the  plant  and  property  of 
said  company. 

The  defendants  demurred  to  the  petition,  on  the  grounds :  (1)  It 
sets  out  no  cause  of  action.  (2)  There  is  no  equity  in  it.  (3)  The 
allegations  do  not  entitle  the  plaintiffs  to  the  relief  prayed  for.  (4)  It 
appears  from  the  petition  that  the  plaintiffs  gave  unconditional  options, 
agreeing  to  sell  the  stock  at  a  fixed  price,  and  that  John  Oliver  availed 
himself  of  the  options  and  paid  for  the  stock  in  accordance  with  the 
terms  thereof ;  and  no  sufficient  reason  in  law  is  alleged  why  the  con- 
tract of  sale  sliould  be  reformed.  (5)  The  allegations  as  to  agency  on 
the  part  of  Jolin  Oliver  to  sell  the  stock  for  the  benefit  of  the  plaintiffs 
are  at  variance  witli  the  terms  of  the  contract  of  sale,  and  cannot  be 
considered  for  the  purpose  of  so  varying  the  agreement ;  and  the  alle- 
gations on  this  subject  do  not  entitle  the  plaintiffs  to  set  aside  the 
sales.  (G)  The  petition  contains  no  sufficient  allegations  of  fraud  which 
would  authorize  the  rescission  of  the  sale  of  the  stock,  and  no  allega- 
tions sufficient  to  create  a  resulting  trust.  (7)  The  allegations  do  not 
entitle  the  plaintiffs  to  a  restraining  order  or  a  receiver.  (8)  There  is 
a  misjoinder  of  parties  defendant,  in  that  the  allegations  do  not  render 
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the  Gate  City  Oil  Company  a  proper  party.  The  court  sustained  the 
fourth  ground  of  the  demurrer  and  struck  the  prayer  for  reformation, 
but  overruled  the  other  grounds.     The  defendants  excepted. 

Anderson,  Anderson  &  Thomas  and  J.  H.  Porter,  for  plaintiffs  in  error. 
Robert  C.  Alston  and  F.  G.  DuBignon,  contra. 

Lamar,  J.  Courts  are  created  for  the  enforcement  of  civil  contracts, 
and  are  powerless  to  relieve  against  hard  bargains,  unless  authorized 
so  to  do  by  some  rule  of  civil  law.  From  the  very  nature  of  their  con- 
stitution, they  must  accommodate  themselves  to  the  general  transac- 
tions of  mankind ;  they  cannot  put  parties  upon  an  equality  which 
does  not  in  fact  exist ;  they  cannot  deprive  one  of  the  advantage  which 
superior  judgment,  greater  skill,  or  wider  information  may  give;  nor 
can  they  be  expected  to  enter  u[)on  an  inquiry  as  to  how  the  parties 
would  have  traded  if  each  had  known  the  same  facts  as  to  the  state  of 
the  crops,  the  conditions  of  trade,  a  declaration  of  war,  the  signing 
of  a  treaty  of  peace,  or  any  speculative  matter  or  extrinsic  fact  of  gen- 
eral or  special  knowledge.  Hence,  in  La'idlaw  v.  Organ,  2  Wheat.  178, 
it  was  held  that  a  purchaser  of  tobacco  was  not  bound  to  disclose  to 
the  vendor  that  peace  had  been  declared  between  this  country  and 
Great  Britain,  although  that  fact  materially  affected  the  value  of  the 
commoditj''  sold;  Chief  Justice  Marshall  saying  that  "It  would  be 
difficult  to  circumscribe  the  contrary  doctrine  within  proper  limits, 
where  the  means  of  intelligence  are  equally  accessible  to  both  parties." 
Contra,  Frazer  v.  Gervais,  Walk.  (Miss.)  72  ;  Bowman  v.  Bates,  2  Bibb. 
47.  See  Abhott  v.  Dermott,  34  Ga.  228  ;  Fills  v.  Hammond,  57  Ga.  179 
(2),  Without  making  the  distinction  between  extrinsic  and  intrinsic 
facts  apparently  recognized  by  our  Civil  Code,  §  3534,  par.  4,  and  many 
American  cases,  Lord  Thurlow  said,  in  Fox  v.  Mackreth,  2  Bro.  C.  C. 
420,  that  the  court  would  not  set  aside  a  sale  where  the  purchaser 
failed  to  divulge  the  fact,  of  which  he  knew  the  seller  was  ignorant, 
that  the  estate  had  upon  it  a  valuable  mine,  unless  the  relation  between 
the  parties  was  such  as  to  raise  an  obligation  on  the  part  of  the  vendee 
to  make  the  discovery.  See  also  Dacies  v.  London  Ins.  Co.,  8  Ch.Div. 
469;  Turner  v.  Harvey,  Jac.  178;  2  Pom.  Eq.  Jur.  (2d  ed.)  §  903;  2 
Kent's  Com.  482, 490,  491  n. ;  Williams  v.  Spxirr,  24  ]\Iich.  335  ;  Lapish 
V.  Wells,  6  ]Maine,  183 ;  Boivman  v.  Bates,  2  Bibb,  47. 

And  this  brings  us  to  a  consideration  of  the  relation  which  a  director 
bears  to  an  individual  stockholder.  All  the  authorities  agree  that  he 
is  trustee  for  the  company,  and  in  his  capacity  as  such  he  serves  the 
interest  of  the  entire  body  of  stockholders,  as  well  as  those  of  the 
individual  shareholder,  who  usually  cannot  sue  in  his  own  name  for 
wrongs  done  the  company  by  the  officer.  Civil  Code,  §§  1858,  1859, 
1860.  But  the  fact  that  he  is  trustee  for  all  is  not  to  be  perverted  into 
holding  that  lie  is  under  no  obligation  to  each  :  the  fact  that  he  must 
serve  the  company  does  not  warrant  him  in  becoming  the  active  and 
successful  opponent  of  an  individual  stockholder  with  reference  to  the 
latter's  undivided  interest  in  the  very  property  committed  to  the  direc- 


^ 
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tor's  care.  That  he  is  primarily  trustee  for  the  corporation  is  not  in- 
tended to  make  the  artificial  entity  a  fetich  to  be  worshipped  in  the 
sacrifice  of  those  who,  in  the  last  anal^'sis,  are  the  real  parties  at  inter- 
est. No  process  of  reasoning  and  no  amount  of  argument  can  destroy 
the  fact  that  the  director  is,  in  a  most  important  and  legitimate  sense, 
trustee  for  the  stockholder.  Jackson  v.  Ludeling,  21  Wall.  616  ;  2  Pom. 
Eq.  Jur.  (2d  ed.)  §  1090.  Not  a  strict  trustee,  since  he  does  not  hold 
title  to  the  shares  ;  not  even  a  strict  trustee  who  is  practically  prohib- 
ited from  dealing  with  his  cestui  que  trust ;  but  a  quasi  trustee  as  to 
the  shareholder's  interest  in  the  shares.     If  the  market  or  contract 


price  of  the  stock  should  be  different  from  the  book  value,  he  would 
be  under  no  legal  obligation  to  call  special  attention  to  that  fact ;  for 
the  stockholder  is  entitled  to  examine  the  books,  and  this  source  of 
information,  at  least  theoretically,  is  equally  accessible  to  both.  It 
might  be  that  the  director  is  in  possession  of  information  which  his 
duty  to  the  company  requires  him  to  keep  secret;  and  if  so,  he  must 
not  disclose  the  fact  even  to  the  shareholder ;  for  his  obligation  to  the 
company  overrides  that  to  an  individual  holder  of  the  stock.  But  if 
the  fact  so  known  to  the  director  cannot  be  published,  it  does  not  fol- 
low that  he  may  use  it  to  his  own  advantage,  and  to  the  disadvantage 
of  one  whom  he  also  represents.  The  very  fact  that  he  cannot  dis- 
close prevents  him  from  dealing  with  one  who  does  not  know,  and  to 
whom  material  information  cannot  be  made  known.  If,  however,  the 
fact  within  the  knowledge  of  the  director  is  of  a  character  calculated 
to  affect  the  selling  price,  and  can,  without  detriment  to  the  interest 
of  the  company,  be  imparted  to  the  shareholder,  the  director,  before 
he  buys,  is  bound  to  make  a  full  disclosure.  In  a  certain  sense  the 
information  is  a  quasi  asset  of  the  company,  and  the  shareholder  is  as 
much  entitled  to  the  advantage  of  that  sort  of  an  asset  as  to  any  other 
regularly  entered  on  the  list  of  the  company's  holdings.  If  the  oificer 
should  purposely  conceal  from  a  stockholder  information  as  to  the 
existence  of  valuable  property  belonging  to  the  company,  and  take- 
advantage  of  this  concealment,  the  sale  would  necessarily  be  set  aside. 
The  same  result  would  logically  follow  where  the  fact  giving  value  to 
the  stock  was  of  a  character  which  could  not  formally  be  entered  on 
the  records.    Where  the  director  obtains  the  information  t^ivin^  added 


value  to  the  stock  by  virtue"ofliis  official  position,  he  hokisthe  infor- 
matiori_jlL^rust  for  the  benefit  of  those  who  placed  him  wh ere  this 
Lnowledge  wjis_obtained,  in  the  well-founded  ex])ectation  that  the  same 
sliould  be  used  first  for  the  compan,y,  and  ultimately  forthose  who 
were  the  real  owners  of  tlie  companv-  The  director  cannot  deal  on'this 
information  to  the  prejudice  of  the  artificial  being  which  is  called  the 
corporation,  nor  on  any  sound  principle  can  he  be  permitted  to  act 
differently  towards  those  who  are  not  artificially,  but  actually  inter- 
ested. 

There  are  several  authorities  directly  on  the  point.     Some  are  at 
law,  others  in  equity  ;  the  decisions  were  based  on  a  finding  of  a  want 
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of  actual  fraud,  and  not  on  demurrer,  as  here.  But  it  must  be  conceded 
that  they  are  opposed  to  the  conclusions  we  have  reached.  Kruinh- 
haar  v.  Griffiths,  25  Atl.  R.  64;  Haarstick  v.  Fox,  9  Utah,  110; 
Crowcll  V.  Jackson,  53  N".  J.  L.  656,  adopting  the  ruling  in  Board  of 
Cornrti'i's  v.  Reynolds,  44  Ind.  509, 15  Am.  Rep.  245,  where  it  was  held 
that  there  was  no  relation  of  trust  between  a  director  and  an  individual 
stockholder ;  and  that  therefore  the  director  was  not  bound,  when  pur- 
chasing the  stock,  to  disclose  to  the  shareholder  facts,  knowledge  of 
which  was  acquired  through  his  official  position,  although  they  were 
of  a  character  which  materially  and  largely  affected  the  value  of  the 
stock.  There,  however,  the  Chief  Justice  dissented  on  the  ground 
that  a  director  does  occupy  a  relation  of  trust,  which  makes  him  guilty 
of  constructive  fraud  in  acquiring  the  stock  without  disclosing  facts 
which  enhanced  its  value.  The  case  has  been  doubted  by  Judge 
Thompson,  who  prefers  the  dissenting  opinion,  saying  that  the  deci- 
sion of  the  majority  "  proceeds  upon  a  conception  which,  if  extended, 
would  sanction  nearly  all  the  fraud  and  injustice  which  the  managers 
of  corporations  have  committed  against  the  stockholders."  3  Thomp, 
Corp.  4034 ;  Corbin's  Benj.  Sales,  §  624.  And  in  2  Pomeroy's  Eq.  Jur. 
(2d  ed.)  §  1090,  it  is  shown  that  directors  are  not  only  trustees  of  the 
corporation,  but  also  "quasi  or  sub  modo  trustees  for  the  stockholders 
with  respect  to  their  shares  of  stock."  If,  then,  any  sort  of  trustees, 
they  are  necessarily  subject  to  the  obligations  and  restrictions  which 
inhere  in  that  relation,  as  to  property  intrusted  to  them.  The  shares 
are  but  the  paper  evidence  of  the  interest  which  the  stockholder  has 
in  the  property  under  the  control  of  the  director.  In  their  sale  the 
stockholder  disposes,  not  only  of  the  lithographed  or  engraved  script, 
but  of  his  holdings  in  property.  And  when  the  director  deals  with 
a  stockholder  for  the  purchase  of  shares,  he  is  not  buying  paper,  but 
in  effect  is  buying  an  undivided  and  substantial  interest  in  property 
which  has  been  committed  to  the  director's  care,  custody,  and  control. 
Equity  abhors  mere  names,  and  looks  to  the  substance.  Whether  the 
corporation  be  treated  as  an  enlarged  and  amplified  form  of  partner- 
ship and  the  director  as  managing  partner,  or  whether  he  is  called  an 
agent  or  trustee  elected  by  the  stockholders  to  represent  them  in  the 
management  of  the  concern,  he  occupies  a  fiduciary  position,  and  is 
essentially  within  the  rule  which  requires  agents,  attorneys,  bailees, 
partners,  trustees,  or  other  fiduciaries  to  exercise  the  highest  degree 
of  good  faith  as  to  all  matters  connected  with  the  property  committed 
to  their  care.  2  Pom.  Eq.  Jur.  (2d  ed.)  §  963 ;  Stuhingerv.  Freij,  116 
Ga.  396. 

It  is  matter  of  common  knowledge  that  the  market  value  of  shares 
rises  and  falls,  not  only  because  of  an  increase  or  decrease  in  tangible 
property,  but  by  reason  of  real  or  contemplated  action  on  the  part  of 
managing  officers;  declaring  or  passing  dividends;  the  making  of 
fortunate  or  unfortunate  contracts  ;  the  loss  or  gain  of  property  in 
dispute;  profitable  or  disadvantageous  sales  or  leases.     And  to  say 
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that  a  director  who  has  been  placed  where  he  himself  may  raise  or 
depress  the  value  of  the  stock,  or  in  a  position  where  he  first  knows 
of  facts  which  may  produce  that  result,  may  take  advantage  thereof, 
and  buy  from  or  sell  to  one  whom  he  is  directly  representing,  without 
making  a  full  disclosure  and  putting  the  stockholder  on  an  equality 
of  knowledge  as  to  these  facts,  would  offer  a  premium  for  faithless 
silence,  and  give  a  reward  for  the  suppression  of  truth.  It  would 
sanction  concealment  by  one  who  is  bound  to  speak,  and  permit  him 
to  take  advantage  of  his  own  wrong  —  a  thing  abhorrent  to  a  court  of 
conscience.  It  is  conceded  that  the  position  which  the  director  occu- 
pies prevents  him  from  making  personal  gains  at  the  expense  of  the 
company,  or  of  the  whole  body  of  stockholders.  But  a  rule  that  he 
is  not  trustee  for  the  individual  shareholders  leads  inevitably  to  the 
conclusion  that  while  a  director  is  bound  to  serve  stockholders  en 
masse,  he  may  antagonize  them  one  by  one ;  that  he  is  an  officer  of  the 
company,  but  may  be  the  foe  of  each  private  in  the  ranks.  When  it 
is  admitted,  as  it  must  be,  both  from  the  very  nature  of  his  duty  and 
from  the  rulings  of  nearly  all  the  cases,  that  he  is  trustee  for  the 
shareholder,  how  is  it  possible  in  principle  to  draw  the  line  and  say 
that  while  trustee  for  some  purposes,  he  is  not  for  others  immediately 
connected  therewith  ?  that  the  incidents  of  the  trust  relation  stop 
short  at  the  very  point  where  it  is  vitally  important  to  the  share- 
holders that  they  should  become  active  ?  For  it  must  not  be  forgotten 
that  the  right  to  good  faith  in  dealings  concerning  the  stock  is  one  of 
the  very  few  which  the  individual  shareholder  is  in  a  position  to  as- 
sert in  his  own  name.  Except  in  a  few  other  instances,  the  company 
itself  is  the  only  proper  party  to  enforce  the  obligation  arising  from 
the  trust  relation  of  the  director.  In  contracts  with  reference  to  the 
shares,  the  stockholder  himself  can  enforce  the  rights  arising  from  the 
quasi  trust.     Civil  Code,  §§  1858,  1859,  1860. 

While  not  decided,  it  is  in  one  case  suggested  that  a  stockholder  in 
dealing  with  a  director  should  recognize  his  superior  opportunities 
for  knowledge,  and  be  warned  thereby  to  exercise  special  caution. 
But  the  fiduciary  relation  fully  warrants  exactly  the  opposite  course. 
Here,  at  least,  the  beneficiary  may  be  off  guard,  and  may  rely  impli- 
citly, not  only  on  what  is  said,  but  also  on  the  supposition  that  nothing 
important  will  be  left  unsaid  by  the  officer.  Having  previously 
trusted  the  director  in  the  management  of  the  company,  he  is  not 
required,  when  selling  his  shares,  suddenly  to  exhibit  entire  want  of 
confidence.  And  directors  generally  recognize  the  obligations  im- 
posed, and  act  accordingly.  But  the  peculiar  powers  and  special  op- 
portunities of  these  fiduciaries  call  for  an  enlargement  rather  than  a 
restriction  of  the  rule  requiring  disclosures.  Civil  Code,  §§  4027, 
3534.  The  obligations  of  his  office  bring  him  peculiarly  within  the 
general  doctrine  which  declares  that  concealment  of  material  facts 
may  of  itself  amount  to  a  fraud,  where  from  any  reason  one  has  the 
right  to  expect  full  information  from  another,  or  where  one  knows 
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that  the  other  is  laboring  under  a  delusion  in  respect  to  the  property 
sold,  and  yet  keep  silence.  Civil  Code,  §§  3534,  4030,  4031.  "A  sup- 
pression of  the  truth  may  amount  to  a  suggestion  of  falsehood ;  and 
if,  with  intent  to  deceive,  either  party  to  a  contract  of  sale  conceals 
or  suppresses  a  material  fact  which  he  is  in  good  faith  bound  to  dis- 
close, this  is  evidence  of  and  equivalent  to  a  false  representation." 
Stewart  v.  Wyoming  Ranch  Co.,  128  U.  S.  388.  See  also  Fisher  v. 
Budlong,  10  R.  I.  525 ;  Bowman  v.  Patrick,  36  Fed.  Eep.  138  (2) ; 
Colton  V.  Stanford,  82  Cal.  351 ;  Walsham  v.  Stainton,  1  DeGex,  J.  & 
S.  678  ;  Porter  v.  Woodruff,  9  N.  J.  Eq.  174 ;  Laidlaw  v.  Organ,  2 
Wheat.  178 ;  Kintsing  v.  McElrath,  5  Pa.  St.  467 ;  2  Pom.  Eq.  Jur. 
(2d  ed.)  §§  902,  903,  963,  1090. 

We  base  our  decision  on  the  obligation  raised  by  the  relation  of 
director  and  stockholder,  having  purposely  refrained  from  consider- 
ing the  effect  of  the  fact  that  the  defendant  is  the  brother  of  the  peti- 
tioners, which,  though  apparent  in  the  record,  was  not  pressed  in  the 
briefs  or  arguments  here. 

Judgment  affirmed.     By  five  Justices. 
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CHAPTER  III 

RIGHTS  OF  A  SHAREHOLDER,  EVEN  IF  HE  IS  IN  THE 

MINORITY. 

(a)   To  inspect  the  Corporate  Books  and  Records. 
GUTHRIE   V.   HARKNESS. 

1905.    199  United  States,  148. 

The  defendant  in  error  was  the  owner  of  nearly  one  fifth  of  the 
capital  stock  of  the  Commercial  National  Bank  of  Ogden,  Utah.  As 
such  shareholder  he  applied  for  leave  to  inspect  the  books,  accounts, 
and  loans  of  the  bank,  which  was  refused  him.  He  alleges  the  rea- 
sons for  seeking  such  inspection  to  be  that  he  might  ascertain  the 
value  of  his  stock  in  the  bank  and  whether  the  business  affairs  of  the 
same  had  been  conducted  according  to  law.  He  charges  that  loans 
had  been  made  to  patrons  of  the  bank  of  more  than  one  tenth  of  the 
capital  stock,  in  violation  of  law,  and  that  an  inspection  of  the  books, 
accounts,  and  loans  of  the  bank  would  reveal  other  irregularities. 
Upon  the  hearing  in  the  District  Court  the  following  findings  of  fact 
were  made :  — 

"1.  That  the  Commercial  National  Bank  of  Ogden,  Utah,  is  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  United  States ;  that  said  corporation  is  doing  a  banking  business 
in  Ogden  City,  Weber  County,  State  of  Utah ;  that  the  capital  stock 
of  said  bank  is  $100,000,  divided  into  1000  shares  of  the  par  value  of 
f  100.00  per  share. 

"  2.  That  the  defendants  are  directors  and  have  under  their  control 
and  in  their  possession  all  books,  papers,  accounts,  and  loans  of  said 
Commercial  National  Bank. 

"3.  That  there  is  no  acting  cashier  of  said  bank,  and  that  there 
has  been  no  such  cashier  since  the  first  day  of  November,  1902 ;  that 
J.  W.  Guthrie  is  president ;  A.  R.  Heywood,  vice-president,  and  R.  T. 
Hume  is  assistant  cashier  of  said  bank. 

"  4.  That  on  or  about  the  first  day  of  February,  1903,  plaintiif  made 
a  demand  upon  said  directors  at  the  banking  house  of  said  bank  and 
also  upon  J.  W.  Guthrie  as  president,  A.  R.  Heywood  as  vice-president 
and  general  manager  of  said  bank,  and  upon  R.  T.  Hume  as  assistant 
cashier  of  said  bank,  for  permission  to  permit  plaintiff  to  inspect  all 
books,  accounts,  and  loans  of  the  said  bank,  and  plaintiff  made  demand 
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for  such  inspection  at  such  time  or  times  as  would  not  interfere  with 
the  proper  conducting  and  operating  of  said  bank. 

"  5.  That  each  and  all  of  said  persons  refused  permission  to  plain- 
tiff to  inspect  the  said  books,  accounts,  and  loans  of  said  bank  at  any 
time  or  at  all,  and  they  still  refuse  to  permit  such  inspection. 

"6.  That  the  plaintiff  is  the  owner  and  has  in  his  possession  183^ 
shares  of  the  capital  stock  of  said  bank  of  the  par  value  of  $18,333.33, 
and  that  said  stock  appears  on  the  stock  books  of  said  bank  in  the 
name  of  the  said  plaintitf. 

"  7.  That  plaintiff  sought  and  now  seeks  the  inspection  of  the  books, 
accounts,  and  loans  of  said  bank  for  the  purpose  of  ascertaining  the 
true  financial  condition  of  said  bank  and  also  for  the  purpose  of 
ascertaining  the  value  of  his  stock  in  said  bank,  and  also  for  the  pur- 
pose of  ascertaining  whether  the  business  affairs  of  the  said  bank 
have  been  conducted  according  to  law. 

"  The  court  further  finds  that  sufficient  reason  exists  for  the  inspec- 
tion of  said  books  and  accounts  of  said  bank." 

Upon  this  finding  the  court  entered  a  judgment  requiring  the  de- 
fendants to  permit  the  plaintiff  to  inspect  the  books,  accounts,  and 
loans  of  the  bank  at  such  time  or  times  as  would  not  interfere  with 
the  business  of  the  bank. 

Mr.  Justice  Day,  after  making  the  foregoing  statement,  delivered 
the  opinion  of  the  court. 

While  the  State  has  no  power  to  enact  legislation  contravening  the 
Federal  laws  for  the  control  of  national  banks,  Davis  v.  Savings  Bank, 
161  U.  S  275,  Congress  has  provided  that  for  actions  against  them  at 
law  or  in  equity  they  shall  be  deemed  citizens  of  the  State  in  which 
they  are  located,  and  that  in  such  cases  the  Circuit  and  District  Courts 
of  the  United  States  shall  have  such  jurisdiction  only  as  they  would 
have  in  cases  between  individual  citizens  of  the  same  State.  25  Stat. 
433.  If  the  stockholders  had  the  legal  right  to  enforce  inspection, 
there  is  no  room  to  question  the  authority  of  the  state  courts  to  en- 
force the  right  granting  the  proper  relief  in  a  judicial  proceeding. 
Petri  V.  Commercial  Bank,  142  U.  S.  644 ;  Continental  National  Bank 
V.  Biiford,  191  U.  S.  119,  123. 

Upon  review  in  the  Supreme  Court  of  Utah,  the  judgment  of  the 
District  Court  was  affirmed,  it  being  held  that  it  was  the  common  law 
right  of  the  shareholder  to  have  the  inspection  demanded,  and  that 
the  same  had  not  been  cut  down  by  the  act  of  Congress  regulating  the 
business  of  national  banks.     27  Utah,  248. 

There  can  be  no  question  that  the  decisive  weight  of  American  au- 
thority recognizes  the  common  law  right  of  the  shareholder,  for  proper 
purposes  and  under  reasonable  regulations  as  to  place  and  time,  to 
inspect  the  books  of  the  corporation  of  which  he  is  a  member.  Mora- 
wetz  in  his  work  on  Corporations,  section  473,  says  :  — 

"  However,  in  the  United  States  the  prevailing  doctrine  appears  to 
be  that  the  individual  shareholders  in  a  corporation  have  the  same 
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right  as  the  members  of  an  ordinary  partnership  to  examine  their 
company's  books,  although  they  have  no  power  to  interfere  with  the 
management." 

In  many  of  the  states  this  right  has  been  recognized  in  statutes 
which  are  generally  held  to  be  merely  in  affirmance  of  the  common 
law.  Nor  do  we  find  the  authorities  making  an  exception  as  to  this 
right  when  a  corporation  which  does  a  banking  business  is  the  subject 
of  consideration.  It  is  said  to  be  customary  for  banking  companies 
in  England  to  insert  in  their  constitutions  a  provision  forbidding  the 
inspection  of  customers'  accounts  by  shareholders  or  creditors.  Mor- 
gan's Case,  L.  Pv.  28  Ch.  D.  620  (1885) ;  Cook  Corp.  §  517  note.  The 
subject  appears  to  be  now  regulated  by  statute  in  England.  Cook 
Corp.  §  518.  In  Cockburn  v.  Union  Bank  of  Louisiana,  13  La.  Ann. 
289,  it  was  held  that  a  stockholder  in  the  Union  Bank  of  Louisiana 
had  the  right  to  a  writ  of  mandamus  to  compel  the  officers  of  the 
bank  to  allow  him  the  privilege  of  inspecting  the  discount  books  of 
the  bank  within  proper  and  reasonable  hours,  and  in  the  course  of  the 
opinion  it  was  said :  — 

"A  stockholder  in  a  corporation  possesses  all  his  individual  rights, 
except  so  far  as  he  is  deprived  of  them  by  the  charter  or  the  law  of 
the  land ;  as  long  as  the  charter  or  the  rules  and  by-laws,  passed  in 
conformity  thereto,  and  the  law,  do  not  restrict  his  individual  rights, 
he  possesses  them  in  full  and  can  demand  to  exercise  them.  It  can- 
not be  denied  that  it  is  the  right  of  every  one  to  see  that  his  property 
is  well  managed  and  to  have  access  to  the  proper  sources  of  know- 
ledge in  this  respect." 

Tliis  case  was  cited  with  approval  in  State  ex  rel.  Burke  v.  Citizens^ 
Bank  of  Jennings,  51  La.  Ann.  426,  and  In  Matter  of  Tuttle  v.  Iron 
National  Bank,  170  IST.  Y.  9, 12.  In  the  latter  case  it  was  said  :  "  The 
principle  upon  which  a  stockholder  is  allowed  access  to  the  books  of 
a  corporation  is  as  applicable  to  the  case  of  a  banking  corporation  as 
it  is  to  any  other  kind  of  corporation." 

In  State  of  Missouri  ex  rel.  Doyle  v.  LaughUn,  53  Mo.  App.  542,  a 
stockholder  in  an  incorporated  bank  had  been  denied  by  the  directors 
the  right  to  inspect  the  books  for  the  purpose  of  acquainting  himself 
with  the  conduct  of  its  affairs  and  to  learn  how  it  was  managed.  The 
court  there  held  that  he  was  entitled  to  a  writ  of  mandamus  to  com- 
pel the  inspection,  and  this  notwithstanding  the  bank  contended  that 
it  occupied  such  a  confidential  and  trust  relation  to  its  customers  and 
depositors  that  it  would  be  a  breach  of  duty  on  its  part  to  open  up 
the  books  to  the  inspection  of  the  relator.  The  authorities  are  fully 
examined,  and  the  right  of  the  shareholders  to  inspect  the  books  for 
proper  purposes  and  at  proper  times  is  recognized  in  In  re  Steinway, 
159  N.  Y.  251 ;  Comm.  ex  rel.  Sellers  v.  PJta'nix  Iron  Co.,  105  Pa.  St. 
111.  To  the  same  effect  are  Deaderick  v.  Wilson,  67  Tenn.  108,  137 ; 
Lewis  V.  Brainerd,  53  Vermont,  519,  and  Huylar  v.  Cragin  Cattle  Co., 
40  N.  J.  Eq.  392,  398.     In  the  latter  case  it  was  said :  — 
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"Stockholders  are  entitled  to  inspect  the  books  of  the  company 
for  proper  purposes  at  proper  times.  ...  And  they  are  entitled  to 
such  inspection,  though  their  only  object  is  to  ascertain  whether  their 
affairs  have  been  properly  conducted  by  the  directors  or  managers. 
Such  a  right  is  necessary  to  their  protection.  To  say  that  they  have 
the  right,  but  that  it  can  be  enforced  only  when  they  have  ascertained, 
in  some  way  without  the  books,  that  their  affairs  have  been  misman- 
aged, or  that  their  interests  are  in  danger,  is  practically  to  deny  the 
right  in  the  majority  of  cases.  Oftentimes  frauds  are  discoverable 
only  by  examination  of  the  books  by  an  expert  accountant.  The 
books  are  not  the  private  property  of  the  directors  or  managers, 
but  are  the  records  of  their  transactions  as  trustees  for  the  stock- 
holders." 

The  riprht  of  inspection  rests  upon  the  proposition  that  those  in 
charge  of  the  corporation  are  merely  the  agents  of  the  stockholders, 
'who  are  the  real  owners  of  the  property.  Cincinnati  Volksbiatt  Co. 
V.  Hoffnieister,  62  Ohio  St.  189,  201. 

It  is  suggested  in  argument  that  if  the  shareholder  has  this  right  it 
may  be  abused,  in  that  he  may  make  an  improper  use  of  the  know- 
ledge thus  gained.  There  is  nothing  in  this  record,  however,  to  sug- 
gest, by  way  of  argument  or  testimony,  that  the  shareholder  desired 
the  information  which  the  books  would  give  for  other  than  a  lawful 
purpose.  On  the  other  hand,  there  is  a  distinct  finding  that  the  in- 
spection was  desired  for  the  purpose  of  ascertaining  the  true  financial 
condition  of  the  bank  and  for  the  purpose  of  enabling  the  complain- 
ant to  find  out  the  value  of  his  stock,  and  whetlier  its  business  was 
being  conducted  according  to  law.  There  is  no  suggestion  that  the 
complainant  was  acting  in  bad  faith  or  from  improper  motives,  or  that 
he  was  seeking  in  any  way  to  misuse  the  information  which  the  books 
would  afford  him.  We  need  not  hold  that  there  may  not  be  circum- 
stances which  would  justify  the  courts  in  withholding  relief  to  a  stock- 
holder seeking  an  examination  of  the  books  and  accounts  of  the  bank. 
In  the  case  before  us  no  reason  is  shown  for  denying  to  the  stock- 
holder the  right  to  know  how  his  agents  are  conducting  the  affairs  of 
a  concern  of  which  he  is  part  owner.  Many  legal  rights  may  be  the 
subjects  of  abuse,  but  cannot  be  denied  for  that  reason.  A  director, 
who  has  the  right  to  an  examination  of  the  books,  may  abuse  the  con- 
fidence reposed  in  him.  Certainly  this  possibility  will  not  be  held  to 
justify  a  denial  of  legal  right,  if  such  right  exists  in  the  shareholder. 
The  possibility  of  the  abuse  of  a  legal  right  affords  no  ground  for  its 
denial.  State  ex  rel.  Doyle  v.  Laughlin,  53  Mo.  App.  supra  ;  People  v. 
Goldstein,  37  App.  Div.  N.  Y.  550.  The  text-books  are  to  the  same 
effect  as  the  decided  cases.  Cook  on  Stock  and  Stockholders,  sec.  511 ; 
Boone  on  Law  of  Banking,  sec.  235;  Angel  &  Ames  on  Corporations, 
607. 

It  does  not  follow  that  the  courts  will  compel  the  inspection  of  the 
bank's  books  under  all  circumstances.     In  issuing  the  writ  of  manda- 


468  GUTHRIE   V.   HARKNESS. 

mus  the  court  will  exercise  a  sound  discretion  and  grant  tlie  right 
under  proper  safeguards  to  protect  the  interests  of  all  concerned. 
The  writ  should  not  be  granted  for  speculative  purposes  or  to  grat- 
ify idle  curiosity  or  to  aid  a  blackmailer,  but  it  may  not  be  denied  to 
the  stockholder  who  seeks  the  information  for  legitimate  purposes. 
In  re  Steimvay,  159  N.  Y,  250;  Thompson  on  Corporations,  §  4412 
et  seq. 

We  are  unable  to  find  in  section  5211,  requiring  reports  to  be  made 
to  the  Comptroller  of  the  Currency,  or  in  section  5240,  providing  for 
the  appointment  of  examiners  to  investigate  the  condition  of  national 
banks,  anything  which  cuts  down  the  usual  common  law  right  in 
shareholders  in  such  corporations. 

In  section  5210  it  is  provided  that  a  list  of  shareholders  shall  be 
kept,  subject  to  inspection  by  the  shareholders  and  creditors  of  the 
corporation  and  the  officers  authorized  to  assess  taxes  under  state 
authority.  The  purpose  of  this  section  seems  obvious  in  view  of  the 
other  provisions  of  the  statute,  authorizing  taxation  by  the  State, 
upon  the  shareholder  (section  5219),  and  providing  for  the  individual 
liability  of  the  shareholder  to  an  amount  equal  to  his  stock  in  cases 
of  insolvency  (section  5151). 

This  court  has  said  that  one,  if  not  the  principal,  object  of  this  sec- 
tion was  to  require  information  as  to  the  shareholders  upon  whom 
may  rest  individual  liability  for  contracts,  debts,  or  other  engagements 
of  the  bank.  Pauly  v.  State  Loan  and  Trust  Co.,  165  U.  S.  606, 
608-621. 

It  is  true  that  for  some  purposes  a  national  bank  is  a  public  institu- 
tion, notwithstanding  it  is  the  subject  of  private  ownership.  It  may 
issue  bills,  which  circulate  as  part  of  the  currency  of  the  country. 
It  is  subject  to  examination,  and  in  a  large  measure  to  the  supervi- 
sion of  the  Comptroller  of  the  Currency.  It  is  examined  at  stated 
periods,  and  may  be  the  subject  of  special  examination  by  order  of 
the  Comptroller.  But  it  is  owned  by  shareholders,  like  other  banking 
institutions.  It  is  subject  by  statute  to  be  sued  in  the  courts  of  the 
State.  25  Stat.  433.  There  is  nothing  in  the  banking  act,  as  we  read 
it,  which  limits  a  shareholder  or  shareholders,  seeking  knowledge  for 
a  lawful  purpose  of  an  institution  in  which  they  have  a  proprietary 
interest,  to  an  application  to  the  Comptroller  for  an  examination  by  a 
public  officer  of  the  affairs  of  their  company.  A  director  need  only 
own  ten  shares  of  the  stock.  Kev.  Stat.  §  5146.  The  directors  to- 
gether need  not  necessarily  own  the  controlling  interest  in  the  bank. 
Yet  it  is  contended  they,  or  the  officers  of  their  choice,  may  deny 
stockholders  the  privilege  of  inspecting  for  legitimate  purposes  the 
property  which  belongs  to  them. 

But,  it  is  said,  the  right  of  the  shareholder  to  inspect  the  books  is 
cut  off  by  section  5241,  providing  "no  association  shall  be  subject  to 
any  visitorial  powers  other  than  such  as  are  authorized  by  this  Title, 
or  are  vested  in  the  courts  of  justice."     We  are  unable  to  find  any  defi- 
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nition  of  "  visitorial  powers  "  which  can  be  held  to  include  the  com- 
mon law  right  of  the  shareholder  to  inspect  the  books  of  the  corporar 
tion.  "Visitation"  is  defined  by  Bouvier  (Die.  vol.  ii,  p.  1199)  as 
follows :  — 

"  Tlie  act  of  examining  into  the  affairs  of  a  corporation. 

"  The  power  of  visitation  is  applicable  only  to  the  ecclesiastical  and 
eleemosynary  corporations.  1  Black.  Com.  480.  The  visitation  of 
civil  corporations  is  by  the  Government  itself,  through  the  medium  of 
the  courts  of  justice.  See  2  Kent,  240.  In  the  United  States,  the 
legislature  is  the  visitor  of  all  corporations  founded  by  it  for  public 
purposes.     4  Wheat.  518." 

The  origin  and  nature  of  "  visitorial "  power  received  full  discussion 
in  the  case  cited  by  Bouvier  from  4  Wheaton.  See  opinion  of  Mr. 
Justice  Story  in  Dartmouth  College  case,  4  Wheat.  673. 

The  meaning  of  this  section  was  before  Judge  Baxter  in  the  case 
of  First  Nat.  Bank  of  Youngstown  v.  Hughes,  6  Fed.  Rep.  737,  and 
of  the  meaning  of  the  term  "  visitorial  powers,"  as  used  in  section 
5241,  that  learned  judge  said :  — 

"  Visitation,  in  law,  is  the  act  of  a  superior  or  superintending  offi- 
cer, who  visits  a  corporation  to  examine  into  its  manner  of  conducting 
business,  and  enforce  an  observance  of  its  laws  and  regulations. 
Burrill  defines  the  word  to  mean  'inspection ;  superintendence ;  direc- 
tion ;  regulation.' " 

At  common  law  the  right  of  visitation  was  exercised  by  the  king  as 
to  civil  corporations  and  as  to  eleemosynary  ones  by  the  founder  or 
donor.  1  Cooley's  Blackstone,  481.  "  In  the  United  States  the  leg- 
islature is  the  visitor  of  all  corporations  created  by  it,  where  there  is 
no  individual  founder  or  donor,  and  may  direct  judicial  proceedings 
against  such  corporations  for  such  abuses  or  neglects  as  would  at  com- 
mon law  cause  forfeiture  of  their  charters."  1  Cooley's  Blackstone, 
482,  note. 

In  the  case  before  us  the  Supreme  Court  of  Utah  quotes  from  Mer- 
rill on  ]\Iandamus  as  follows :  — 

"  Visitors  of  corporations  have  power  to  keep  them  within  the  legiti- 
mate sphere  of  their  operations,  and  to  correct  all  abuses  of  authority, 
and  to  nullify  all  irregular  proceedings.  In  America  there  are  very 
few  corporations  which  have  private  visitors,  and  in  the  absence  of 
such,  the  State  is  the  visitor  of  all  corporations." 

In  no  case  or  authority  that  we  have  been  able  to  find  has  there 
been  a  definition  of  this  right,  which  would  include  the  private  right 
of  the  shareholder  to  have  an  examination  of  the  business  in  which 
he  is  interested,  and  the  right  of  discovery  of  the  methods  and  means 
by  which  the  agents  of  the  corporation  are  conducting  its  affairs. 
The  right  of  visitation  being  a  public  right,  existing  in  the  State  for 
the  purpose  of  examining  into  the  conduct  of  the  corporation  with  a 
view  to  keeping  it  within  its  legal  powers.  Congress  had  in  mind  in 
passing  this  section  that  in  other  sections  of  the  law  it  had  made  full 
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and  complete  provision  for  investigation  by  the  Comptroller  of  tlie 
Currency  and  examiners  appointed  by  him,  and,  authorizing  the  ap- 
pointment of  a  receiver,  to  take  possession  of  the  business  with  a  view 
to  winding  up  the  affairs  of  the  bank.  It  was  the  intention  that  this 
statute  should  contain  a  full  code  of  provisions  upon  the  subject,  and 
that  no  state  law  or  enactment  should  undertake  to  exercise  the  right 
of  visitation  over  a  national  corporation.  Except  in  so  far  as  such 
corporation  was  liable  to  control  in  the  courts  of  justice,  this  act  was 
to  be  the  full  measure  of  visitorial  power. 

That  the  statute  did  not  intend,  in  withholding  visitorial  powers,  to 
take  away  the  right  to  proceed  in  courts  of  justice  to  enforce  such 
recognized- rights  as  are  here  involved,  is  evident  from  the  language 
used.  If  the  right  to  compel  the  inspection  of  books  was  a  well-recog- 
nized common  law  remedy,  as  we  have  no  doubt  it  was,  even  if  in- 
cluded in  visitorial  powers  as  the  terms  are  used  in  the  statute,  it 
would  belong  to  that  class  "vested  in  courts  of  justice"  which  are 
expressly  excepted  from  the  inhibition  of  the  statute. 

Finding  nothing  in  the  act  of  Congress  limiting  the  common  law 
right  of  the  shareholder,  we  think  that,  under  the  circumstances  of 
this  case,  he  was  wrongfully  denied  an  inspection  of  the  books  and 
accounts  of  the  bank  by  its  officers,  and  the  judgment  of  the  Supreme 
Court  of  Utah  is 

Affirmed. 
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(b)   To  recover  a  Declared  Dividend  and  to  compel  the  Declaration  of  a  Dividend. 
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Contract  for  money  had  and  received.  At  the  trial  in  the  Superior 
Court,  without  a  jury,  before  Aldrich,  J.,  there  was  evidence  tending 
to  show  that  the  plaintiff  on  June  16,  1891.  owned  fifty-two  shares  of 
the  capital  stock  of  the  defendant  compan}*,  of  the  par  value  of  one 
hundred  dollars  per  share;  that  on  that  da}-  the  directors  passed  the 
following  vote,  namely,  "  That  a  dividend  of  20  per  cent  be  paid  tg 
stockholders  of  this  date,  payable.  Tuesday,  June  23d.  1891  "  ;  that  on 
said  June  16th  the  annual  meeting  of  stockholders  of  the  company  for 
the  election  of  directors  was  held  immediatel}-  after  the  meeting  of 
directors,  according  to  custom,  and  duly  elected  five  directors,  as  pro- 
vided by  the  by-laws  of  the  compan}-,  two  only  of  the  old  directors 
being  re-elected,  and  no  director  being  re-elected  who  voted  for  the 
twent}-  per  cent  dividend,  though  the  two  who  were  re-elected  were 
present  at  the  meeting  when  it  was  voted  ;  and  that  on  said  June  IGth, 
as  soon  as  the  stockholders'  meeting  adjourned,  the  directors  elected 
aiid  re-elected'tTiefeat  met.  qualified,  organized  for  the  year,  and 
passed  the 'following  yotes  :  ''Tliat  the  vote  passed  by  _tjje_di  rectors 
of  this  compan}-  this  da^'  declaring  a  dividend  of  20  per  cent  on 
the  capital  stock  of  the  compan}-,  payable  Tuesday,  June  23d,  1891, 
be  reconsidered  and  rescinded  ;  the  same  is  hereb}-  rescinded.  That  a 
divii^lend  of  six  per  cent,  payable  June  23d  instant  to  stockholders  of 
record  this  day,  be  declared  in  place  of  the  dividend  voted  at  earlier 
meeting  of  this  board  this  da}'."  It  also  appeared  that  no  money  was 
set  aside  or  provided  to  pay  said  dividend  of  twenty  per  cent,  but  the 
company  had  ample  means  and  facilities  for  paying  the  twenty  percent 
dividend  ;  that  always  before  money  had  been  provided  to  pay  a  divi- 
dend liefore  it  was  declared  ;  that  money  to  pay  said  six  per  cent  dividend 
was  provided  after  the  meeting  and  before  said  23d  of  June  by  borrow- 
ing, and  the  same  was  set  aside  and  deposited  in  bank  therefor ;  that 
the  treasurer  sent  the  check  of  the  defendant  on  the  bank  where  the 
money  was  deposited  to  each  stockholder  of  record  of  said  June  16th 
to  pay  the  dividend  on  his  stock  at  six  per  cent,  including  the  plaintiff, 
on  said  23d  June,  1891  ;  and  that  the  plaintiff  declined  to  accept  the 
check,  and  returned  the  money  to  the  treasurer.  It  further  appeared 
in  evidence  that  no  stockholder  of  the  defendant  had  been  paid  the 
twenty  per  cent  dividend  for  June,  1891  ;  that  a  majority  of  the  stock- 
holders had  accepted  the  dividend  of  six  per  cent  paid  by  checks  as 
aforesaid  on  June  23,  1891,  in  full ;  that  the  plaintiff,  by  his  attorney, 
by  letter  of  June  30,  1891,  demanded  payment  of  the  twenty  per  cent 
dividend  from  the  defendant ;  and  that  the  plaintiff  made  no  objection 
to  the  check  of  the  defendant  sent  him  to  pay  the  dividend  of  June  16. 
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1891,  except  that  it  was  for  a  dividend  of  six  per  cent,  instead  of 
twenty  per  cent. 

The  defendant  asked  tlie  court  to  rule  that  the  directors  elected  on 
June  16  had  a  right  on  that  day  to  rescind  the  vote  whereby  the 
twenty  per  cent  dividend  was  declared  payable  at  a  future  day  ;  and 
that  the  plaintiff  could  not  recover.  The  judge  declined  so  to  rule, 
ordered  judgment  for  the  plaintiff,  and  reported  the  case  for  the  deter- 
mination of  this  court.  If  the  refusal  to  rule  and  order  of  judgment 
were  correct,  judgment  was  to  be  affirmed  ;  otherwise,  judgment  was  to 
be  ordered  for  the  defendant, 

G.  31.  Stearns,  for  the  plaintiff. 

W.  G.  Hassett,  for  the  defendant. 

Field,  C.  J.  It  seems  to  be  settled  that,  when  a  dividend  has  been 
fully  declared,  the  corporation  thereby-  manifests  its  intention  that  the 
amount  of  the  dividend  should  be  considered  as  having  been  separated 
from  the  other  property  of  the  corporation,  and  as  having  become  the 
individual  property  of  the  stockholders,  and  that  therefore,  when  the 
dividend  becomes  payable  according  to  the  terms  of  the  vote  declaring 
it,  each  stockholder  has  a  right  to  demand  payment  of  the  proportional 
part  of  the  dividend  which  belongs  to  his  shares  of  stock,  and  to  sue  the 
corporation  for  it,  if  it  is  not  paid  on  demand.  In  some  cases  mone}'' 
or  other  property  equal  to  the  whole  amount  of  the  dividend  declared 
has  been  specifically  set  apart  as  a  fund  appropriated  to  the  payment 
of  the  dividend,  and  the  stockholders  have  been  regarded  as  the  cestuis 
que  trust  of  this  fund,  each  entitled  to  his  share.  In  other  cases,  the 
corporation  has  credited  the  stockholders  with  the  amount  of  their 
shares  of  the  dividend,  and  the  stockholders  have  assented  to  this,  and 
the  amount  so  credited  has  been  regarded  as  a  debt  of  the  corporation 
to  the  stockholders  ;  or  the  corporation  has  paid  to  some  of  the  stock- 
holders their  shares  of  the  dividend,  and  has  refused  to  pa}-  anything 
to  the  others,  and  it  has  been  held  that  the  corporation  must  pa}'  all 
alike.  See  Beers  y.  Bridgeport  Spring  Co.  42  Conn.  17;  State  v. 
Baltimore  &  Ohio  Railroad,  6  Gill,  363  ;  MJing  v.  Baterson,  S  Hud- 
son Biver  Bailroad,  5  Dutch.  504 ;  tfermain  v.  Lake  Shore  <&i  3£ichi- 
gan  Southern  Bailvmy,  91  N.  Y.  483  ;  Hopper  v.  Sage,  112  N.  Y. 
530 ;  Jackson  v.  NeinarJc  Blankroad  Co.  2  Vroom,  277 ;  Wheeler  v. 
Northwestern  Sleigh  Co.  39  Fed.  Rep.  347.  WJien  a  dividend  has 
been  declared  payable  at  a  definite  future  time,  but  no  fund  has  been 
set  apart  for  the  payment  of  the  dividend,  and  the  corporation  mean- 
while becomes  insolvent,  whether  the  stockholders  to  the  extent  of 
their  proportions  of  the  dividend  should  share  ratably'  with  the  creditors 
of  the  corporation  in  its  property  has  notj  so  far  as  we  know,  been 
recentl}'  considered,  but  the  decision  in  Bovene  v.  American  Ins.  Co. 
6  Paige,  482,  is  that  they  should.  The  setting  apart  of  a  fund  to  pay 
a  dividend  has  been  held  to  give  a  lien  upon  it  to  the  stockholders, 
which  they  can  enforce  to  the  exclusion  of  the  general  creditors  of  the 
corporation.     Li  re  Be  Blanco  14  llun,  8,  and  75  N.  Y.  598.     Be  Ro^ 
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V.  Globe  Ins.  Co.  2  Edw.  Ch.  657.  The  English  Companies'  Act, 
1862,  (25  &  26  Vict.  c.  89,  §  38,  cl.  7,)  provides  that  "  no  sum  due  to 
any  member  of  a  company',  in  his  character  of  a  member,  by  way  of 
dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of  the 
compaii}',  payable  to  such  member  in  a  case  of  competition  between 
himself  and  an}'  other  creditor  not  being  a  member  of  the  compan}' ; 
but  any  such  sum  may  be  taken  into  account,  for  the  purposes  of  the 
final  adjustment  of  the  rights  of  the  contributories  amongst  them- 
selves." Upon  these  questions,  however,  we  desire  to  express  no 
opinion. 

It  has  been  argued  that  there  is  no  consideration  for  the  promise  of 
a  corporation  to  pa}-  a  dividend  to  its  stockholders,  but  we  think  that 
the  doctrine  of  consideration  applicable  to  a  simple  contract  between 
persons  having  no  fiduciary  relations  to  each  other  is  not  applicable  to 
such  promise.  It  is  the  object  of  a  private  business  corporation  to 
make  money  for  its  stockholders,  and,  under  our  laws,  it  is  ordinarily 
the  duty  of  the  directors  from  time  to  time  to  declare  dividends  out  of 
the  net  earnings,  if  there  are  any,  and  it  must  be  left  largely  to  the  dis- 
cretion of  the  directors  to  determine  when  and  for  how  much  such  divi- 
dends should  be  declared.  The  whole  propert}-  of  the  corporation  is 
held  on  a  sort  of  trust  for  the  stockholders,  and  the  directors  are,  in  a 
general  sense,  the  managers  ;  and  when  a  dividend  is  declared  by  the 
directors,  the  declaration  is  a  determination  bj-  a  bod}-  authorized  to 
make  it  that  the  amount  of  the  dividend  should  be  taken  from  the  prop- 
erty of  the  corporation  and  paid  over  to  the  stockholders.  The  cause 
of  action  of  each  stockholder  against  the  corporation  for  non-payment 
of  the  dividend  does  not  arise  from  any  actual  contract  between  the 
corporation  and  its  stockholders,  but  from  the  nature  of  the  organiza- 
tion, and  the  relation  of  the  stockholders  to  the  corporation  and  its 
property.  Unless  the  rights  of  creditors  intervene,  or  the  corporation 
is  enjoined  from  paying  the  dividend,  on  the  ground  that  the  dividend 
has  not  been  earned,  or  on  some  other  ground,  the  amount  of  the  divi- 
dend, after  it  has  been  declared  and  has  become  payable,  is  considered 
as  property  held  by  the  corporation  for  the  use  of  the  stockholders  indi- 
vidually, and  the  stockholders  may  recover  their  shares  as  money  or 
property  had  and  received  to  their  use.  We  have  been  able  to  find 
little  or  no  authority  on  the  precise  question  involved  in  this  case, 
namely,  whether,  after  a  dividend  has  been  duly  declared  by  a  vote  of 
the  directors,  but  payable  at  a  future  time,  the  vote  can  be  rescinded  I 
at  a  subsequent  meeting  of  the  directors,  held  before  the  time  at  which! 
the  dividend  becomes  payable  according  to  the  vote,  when  the  fact  that! 
a  dividend  has  been  declared  has  not  been  made  public,  or  in  any 
manner  communicated  to  the  stockholders,  and  when  no  fund  has  been 
set  apart  for  the  payment  of  the  dividend.  On  principle,  we  do  not 
see  why  the  directors  may  not  rescind  such  a  vote,  under  the  circum- 
stances stated.  By  the  vote  no  specific  property  passed  to  the  stock- 
holders.    If  the  vote  be  regarded  as  a  declaration  of  trust  in  favor  of 
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the  stockholders,  it  could  be  revoked  before  it  was  communicated  to 
them  or  any  propert}'  was  identified  and  set  aside  for  them.     Indeed, 
cases  may  easily  be  supposed  of  such  a  change  in  the  affairs  of  a  cor- 
poration, between  the  time  when  a  dividend  is  declared  and  the  time 
when  it  becomes  payable,  as  to  make  the  exercise  of  such  a  power  by 
the  directors,  useful,  if  not  necessary,  for  the  successful  continuance 
of  the  business  of  the  corporation.     It  appears  in  the  present  case  that 
the  meeting  of  the  new  directors  at  which  the  vote  was  rescinded  was 
held  after  the  annual  meeting  of  the  stockholders,  but  on  the  same  day 
as  the  meeting  of  the  directors  at  which  the  vote  was  passed,  which 
was  held  just  before  the  meeting  of  the  stockholders  ;  and  that  at  the 
meeting  of  the  stockholders  "the  president  did  not,  as  had  for  many 
years  been  the  custom,  announce  that  an^'  dividend  had  been  declared, 
or  promulgate  the  same  to  the  stockholders  "  ;  and  it  does  not  appear 
that  any  of  the  stockholders,  except  the  directors,  knew  of  the  original 
vote,  or  that  any  of  the  stockholders  had  made  any  contracts,  incurred 
any  liability,  or  done  anything  relying  on  the  vote.     It  also  appears 
that  no  fund  was  distinctly  set  apart  for  the  payment  of  the  dividend 
before  the  vote  was  rescinded.     As  the  passage  of  the  vote  did  not 
constitute  an  actual  contract  of  the  corporation  with  its  stockholders, 
but  was  merely  a  mode  of  dividing  the  earnings  of  the  property  of  the 
corporation  among  the  stockholders,  we  are  of  opinion  that  before  the 
division  had  been  actually  made,  and  before  the  position  of  the  stock- 
holders had  been  changed  in  reliance  on  the  vote,  —  certainly  before 
the  passage  of  the  vote  had  been  made  public,  or  communicated  to  the 
stockholders,  —  it  was  within  the  power  of  the  directors,  at  a  meeting 
subsequent  to  that  at  which  the  vote  was  passed,  to  rescind  it.     In 
this  action  at  law,  we  cannot  supervise  the  exercise  of  this  power  by 
the  directors.  Judgment  for  the  defendant. 


McNAB  V.  McNAB    &   HARLIN  MANUF.    CO.,   et  als. 

1891.     69  xVew  York  Supreme  Court  (62  Hun.),  18.1 

New  York  Supreme  Court,  General  Terra,  First  Department. 
Appeal  from  Special  Terra,  New  York  County. 

Action  brought  to  compel  the  division  of  a  surplus  araong  the  share- 
holders. A  judgment  was  rendered,  dismissing  plaintiff's  complaint. 
Plaintiff  appealed. 

Artemus  V.  Smith.,  for  appellant. 

Frederic  H.  Coudert  and  Frederic  G.  Doio,  for  respondents. 

Daniels,  J.  The  McNab  &  Harlin  Company,  defendant,  was  incor- 
porated on  or  about  the  28th  of  April,  1871,  under  the  laws  of  this 

*  Only  so  much  of  the  case  is  given  as  relates  to  one  point.  —  Ed. 
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state  providing  for  the  incorporation  of  manufacturing  companies.  Ita 
business  was  declared  to  be  that  of  manufacturing  brass  and  iron  goods 
for  sale,  and  since  its  incorporation  it  has  carried  on  that  business. 
The  plaintiff  was  the  owner  of  8  shares  of  its  capital  stock,  which 
consisted  of  150  shares,  of  $1,000  each,  and  the  other  defendants  were 
officers  and  shareholders  in  the  company.  After  its  formation,  and  in 
or  about  the  year  1877,  the  compan}'  became  unable  to  pay  its  debts, 
and  a  proceeding  in  bankruptcy  was  instituted  to  discharge  it  from  its 
debts.  Soon  after  the  proceeding  was  commenced  the  defendant  Harlin 
became  the  president  of  the  compau}-.  He  owned  seventy-eight  shares 
of  its  capital  stock,  and  compromised  the  debts  owing  to  the  creditors  of 
the  compan}'.  The  agreement  for  the  compromise  was  to  pay  sevent}'- 
five  per  cent,  within  the  period  of  three  3'ears.  After  he  took  charge 
of  the  aff^airs  of  the  company  as  its  president,  and  under  his  manage- 
ment, the  business  became  prosperous,  and  the  seventy-five  per  cent, 
was  paid  to  the  creditors,  and  afterwards  they  were  paid  the  additional 
sum  of  twenty-five  per  cent.,  making  payment  of  their  demands  in  full. 
The  prosperit}'  of  the  company  continued,  owing  to  the  judicious 
management  of  the  president,  and  for  eight  3ears  prior  to  the  time 
of  the  trial,  which  took  place  in  May,  1891,  its  net  profits  amounted 
to  the  sum  of  $100,000  a  year,  or  a  sum  slightly  in  advance  of  that 
amount,  and  from  the  year  1881  to  the  year  1891  it  made  and  paid  a 
dividend  on  its  shares  amounting  to  an  average  exceeding  the  sum 
of  twent3'-five  per  cent. ;  and,  in  addition  to  the  dividends  made  in 
this  manner,  it  accumulated  a  large  surplus,  which  was  mainly  used 
in  its  business,  but  to  the  extent  of  about  one  hundred  thousand 
dollars  was  in  its  deposit  accounts.  And  it  was  stated  b^-  the  treas- 
urer in  his  evidence  upon  the  trial  that  there  was  at  that  time  an 
actual  surplus  owned  by  the  company  amounting  to  the  sura  of  $152,209, 
and  the  plaintiff,  whose  action  was  brought  to  secure  the  distribution 
of  the  surplus  by  way  of  dividends,  alleged  and  claimed  that  a  still 
larger  surplus  had  been  earned  and  was  owned  by  the  compan}- ;  and  it 
was  one  of  the  principal  objects  of  the  action  to  secure  the  division  of 
this  surplus  by  way  of  dividends  among  the  shareholders.  Butitwas 
proved  in  the  coursp  of  thp  trinl  thnt.  the  surplus  maintained  by  the 
company  was  profitably  employpd  in  purchasing  the  material  used  by 
it  in  the  course  of  its  manufactures,  and  that  it  was  considered  for  the 


best  interests  of  the  company  not  to  divide  this  surplus  among  the 
shareholder^.  The  directors,  in  restricting  the  dividends  as  the}-  did, 
seem  to  have  been  impressed  with  the  propriet}'  of  this  conviction,  and 
the  dividends  were  accordingly  limited  to  such  amounts  from  year  to 
year  as  did  not  intrench  upon  the  large  surplus  which  had  been  earned 
and  secured.  In  their  action  upon  this  subject  the  trustees  appear  to 
have  exercised  the  judgment  which  they  deemed  to  be  most  consistent 
with  the  prosperity  and  maintenance  of  the  interests  of  the  company, 
and  the  statute  under  which  the  incorporation  took  place  delegated  the 
authority  of  the  trustees  to  manage  the  stock,  property,  and  concerns 
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of  the  company  (2  Eev.  St.,  5th  Ed.,  p.  503,  §  29;)  and  to  what 
amount  the  dividends  shall  be  made,  and  the  extent  of  the  surplus 
which  the  interests  of  the  company  may  require  to  be  retained,  are 
within  this  delegation  of  authority  confided  to  the  trustees.  And  it 
was  so  regarded  in  Williams  v.  Telegraph  Co.,  93  N.  Y.  162,  where  it 
was  said,  with  the  apparent  approval  of  the  court,  that  "  when  a 
corporation  has  a  surplus,  whether  a  dividend  shall  be  made,  and,  if 
\nade,  how  much  it  shall  be,  and  when  and  where  it  shall  be  payable, 
rest  in  the  fair  and  honest  discretion  of  the  directors,  uncontrollable  by 
the  courts."  Id.  192.  And  no  broader  principle  than  this  was  either 
stated  or  sanctioned  in  Scott  v.  Fire  Co.,  7  Paige,  198,  or  in  either  of 
the  other  authorities  which  have  been  brought  to  the  attention  of  the 
court.  The  principle  to  be  applied  is  that  Avhich  shall  secure  the 
observance  of  good  faith  on  the  part  of  the  directors,  and  this  principle 
was  neither  denied  nor  intrenched  upon  in  Seeley  v.  Bank,  8  Daly, 
400,  which  was  affirmed  in  78  N.  Y.  608.  The  trustees  are  chosen  by 
the  shareholders,  to  exercise  their  best  judgment,  depending  upon  their 
knowledge  of  the  affairs  and  condition  of  the  company ;  and  when  that 
has  been  done,  the  courts  do  not  undertake  to  control  their  action, 
although  they  might  differ  in  their  views  of  the  proper  management  to 
be  adopted  and  followed.  No  reason  has  been  disclosed  by  the  case 
for  doubting  or  impeaching  the  good  faith  of  these  trustees.  Neither 
can  it  be  affirmed  justly,  in  view  of  the  large  business  carried  on  by  the 
company,  that  they  acted  unreasonably  or  capriciously  in  declining 
to  order  a  larger  dividend  than  that  which  was  in  fact  paid  to  the 
shareholders. 

[Opinion  on  other  points  omitted.] 

Judgment  affirmed} 

1  In  Cr'ichton  v.  Webb  Press  Co.,  113  La.  167,  the  court  compelled  the  declaration  of  a 
dividend,  at  the  instance  of  minority  shareholders,  saying,  p.  183:  Proceeding  to  adjudicate 
upon  the  disputed  points,  the  court  finds  that  a  dividend  should  have  been  declared  and 
should  now  be  ordered.  The  company  began  business  with  a  capital  of  $26,000,  to  which 
was  added  the  notes  of  the  stockholders  to  the  amount  of  $5000.  Its  profits,  according 
to  the  report  of  the  experts,  amounted  in  November,  1902,  to  $294,683.55.  While  the 
business  of  thp  cnn^pany  has  increased  very  largely,  and  the  actual  cash  in  bank  is  very 
low,  vet  the  court  thinks  a  d'^vidptifi  nt  ■'B.'^imQtLcflurdJje^safely  declared,  and  the  court  will 
80  order. 
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1906.    186  New  York,  285. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  January  4,  1905,  re- 
versing a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  granting  a  new  trial. 

This  action  was  brought  by  a  stockholder  to  compel  his  corporation 
to  issue  to  him  at  par  such  a  proportion  of  an  increase  made  in  its 
capital  stock  as  the  number  of  shares  held  by  him  before  such  increase 
bore  to  the  number  of  all  the  shares  originally  issued,  and  in  case  such 
additional  shares  could  not  be  delivered  to  him  for  his  damages  in  the 
premises. 

The  defendant  is  a  domestic  banking  corporation  in  the  city  of  New 
York,  organized  in  1890,  with  a  capital  stock  of  $500,000,  consisting 
of  5000  shares  of  the  par  value  of  $100  each.  The  plaintiff  was  one 
of  the  original  stockholders,  and  still  owns  all  the  stock  issued  to  him 
at  the  date  of  organization,  together  with  enough  more  acquired  since 
to  make  221  sliares  in  all.  On  the  29tli  of  January,  1902,  the  defend- 
ant had  a  surplus  of  $1,048,450.94,  which  made  the  book  value  of  the 
stock  at  that  time  $309.69  per  share.  On  the  2d  of  January,  1902, 
Blair  &  Company,  a  strong  and  influential  firm  of  private  bankers  in 
the  city  of  New  York,  made  the  following  proposition  to  the  defend- 
ant: "If  your  stockholders  at  the  special  meeting  to  be  called  for 
January  29,  1902,  vote  to  increase  your  capital  stock  from  $500,000  to 
$1,000,000  you  may  deliver  the  additional  stock  to  us  as  soon  as  issued 
at  $450  per  share  ($100  par  value)  for  ourselves  and  our  associates,  it 
being  understood  that  we  may  nominate  ten  of  the  twenty-one  trustees 
to  be  elected  at  the  adjourned  annual  meeting  of  stockholders." 

The  directors  of  the  defendant  promptly  met  and  duly  authorized 
a  special  meeting  of  the  stockholders  to  be  called  to  meet  on  January 
29,  1902,  for  the  purpose  of  voting  upon  the  proposed  increase  of  stock 
and  the  acceptance  of  the  offer  to  purchase  the  same.  Upon  due  notice 
a  meeting  of  the  stockholders  was  held  accordingly,  more  than  a  ma- 
jority attending  either  in  person  or  by  proxy.  A  resolution  to  increase 
the  stock  was  adopted,  by  the  vote  of  4197  shares,  all  that  were  cast. 
Thereupon  the  plaintiff  demanded  from  the  defendant  the  right  to 
subscribe  for  221  shares  of  the  new  stock  at  par,  and  offered  to  pay 
immediately  for  the  same,  which  demand  was  refused.  A  resolution 
directing  a  sale  to  Blair  &  Company  at  $450  a  share  was  then  adopted 
by  a  vote  of  3596  shares  to  241.  The  plaintiff  voted  for  the  first  reso- 
lution but  against  the  last,  and  before  the  adoption  of  the  latter  he 
protested  against  the  proposed  sale  of  his  proportionate  share  of  the 
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stock  and  again  demanded  the  right  to  subscribe  and  pay  for  the  same, 
but  the  demand  was  refused. 

On  the  30th  of  January,  1902,  the  stock  was  increased,  and  on  the 
same  day  was  sold  to  Blair  &  Company  at  the  price  named.  Although 
the  plaintiff  formally  renewed  his  demand  for  221  shares  of  the  new 
stock  at  par  and  tendered  payment  therefor,  it  was  refused  upon  the 
ground  that  the  stock  had  already  been  issued  to  Blair  &  Company. 
Owing  in  part  to  the  offer  of  Blair  &  Company,  which  had  become 
known  to  the  public,  the  market  price  of  the  stock  had  increased  from 
$450  a  share  in  September,  1901,  to  $550  in  January,  1902,  and  at  the 
time  of  the  trial,  in  April,  1904,  it  was  worth  f  700  per  share. 

Prior  to  the  special  meeting  of  the  stockholders,  by  authority  of  the 
board  of  directors  a  circular  letter  was  sent  to  each  stockholder,  in- 
cluding the  plaintiff,  giving  notice  of  the  proposition  made  by  Blair 
&  Company  and  recommending  that  it  be  accepted.  Thereupon  the 
plaintiff  notified  the  defendant  that  he  wished  to  subscribe  for  his  pro- 
portionate share  of  the  new  stock,  if  issued,  and  at  no  time  did  he 
waive  his  right  to  subscribe  for  the  same.  Before  the  special  meeting, 
he  had  not  been  definitely  notified  by  the  defendant  that  he  could  not 
receive  his  proportionate  part  of  the  increase,  but  was  informed  that 
his  proposition  would  <'be  taken  under  consideration." 

After  finding  these  facts  in  substance,  the  trial  court  found,  as  con- 
clusions of  law,  that  the  plaintiff  had  the  right  to  subscribe  for  such 
proportion  of  the  increase,  as  his  holdings  bore  to  all  the  stock  before 
the  increase  was  made ;  that  the  stockholders,  directors,  and  officers  of 
the  defendant  had  no  power  to  deprive  him  of  that  right,  and  that  he 
was  entitled  to  recover  the  difference  between  the  market  value  of  221 
shares  on  the  30th  of  January,  1902,  and  the  par  value  thereof,  or  the 
sum  of  $99,450,  together  with  interest  from  said  date.  The  judgment 
entered  accordingly  was  reversed  by  the  Appellate  Division,  and  the 
plaintiff  appealed  to  this  court,  giving  the  usual  stipulation  for  judg- 
ment absolute  in  case  the  order  of  reversal  should  be  affirmed. 

Vann,  J.  .  .  .  The  leading  authority  is  Grarj  v.  Portland  Bank, 
decided  in  1807  and  reported  in  3  Mass.  364.  In  that  case  a  verdict 
was  found  for  the  plaintiff,  subject,  by  the  agreement  of  the  parties, 
to  the  opinion  of  the  court  upon  the  evidence  in  the  case  whether  the 
plaintiff  was  entitled  to  recover,  and,  if  so,  as  to  the  measure  of  dam- 
ages. The  court  held  that  stockholders  who  held  old  stock  had  a  right 
to  subscribe  for  and  take  new  stock  in  proportion  to  their  respective 
shares.  As  the  corporation  refused  this  right  to  the  plaintiff  he  was 
permitted  to  recover  the  excess  of  the  market  value  above  the  par 
value,  with  interest.  In  the  course  of  its  argument  the  court  said : 
"  A  share  in  the  stock  or  trust  when  only  the  least  sum  has  been  paid 
in  is  a  share  in  the  power  of  increasing  it  when  the  trustee  determines 
or  rather  when  the  cestuis  que  trustent  agree  upon  employing  a  greater 
sum.  ...  A  vote  to  increase  the  capital  stock,  if  it  was  not  the  crea- 
tion of  a  new  and  disjointed  capital,  was  in  its  nature  an  agreement 
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among  the  stockliolders  to  enlarge  their  shares  in  the  amount  or  in  the 
number  to  the  extent  required  to  effect  that  increase.  ...  If  from 
the  progress  of  the  institution  and  the  expense  incurred  in  it  any 
advance  upon  the  additional  shares  might  be  obtained  in  the  market, 
this  advance  upon  the  shares  relinquished  belonged  to  the  whole,  and 
was  not  to  be  disposed  of  at  the  will  of  a  majority  of  the  stockholders 
to  the  partial  benefit  of  some  and  exclusion  of  others."' 

This  decision  has  stood  unquestioned  for  nearly  a  hundred  years,  and 
has  been  followed  generally  by  courts  of  the  highest  standing.  It  is 
the  foundation  of  the  rule  upon  the  subject  that  prevails,  almost  with- 
out exception,  throughout  the  entire  country. 

[After  reviewing  the  authorities.]     If  the  right  claimed  by  the  plain- 

Itiff  was  a  right  of  property  belonging  to  him  as  a  stockholder  he  could 
not  be  deprived  of  it  by  the  joint  action  of  the  other  stockholders  and 
of  all  the  directors  and  officers  of  the  corporation. 

What  is  the  nature  of  the  right  acquired  by  a  stockholder  through 
the  ownership  of  shares  of  stock  ?  What  rights  can  he  assert  against 
the  will  of  a  majority  of  the  stockholders  and  all  the  officers  and 
directors  ?  While  he  does  not  own  and  cannot  dispose  of  any  specific 
property  of  the  corporation,  yet  he  and  his  associates  own  the  corpo- 
ration itself,  its  charter,  franchises,  and  all  rights  conferred  thereby, 
including  the  right  to  increase  the  stock.  He  has  an  inherent  right  to 
his  proportionate  share  of  any  dividend  declared,  or  of  any  surplus 
arising  upon  dissolution,  and  he  can  prevent  waste  or  misappropria- 
tion of  the  property  of  the  corporation  by  those  in  control.  Finally, 
he  has  the  right  to  vote  for  directors  and  upon  all  propositions  sub- 
ject by  law  to  the  control  of  the  stockholders,  and  this  is  his  supreme 
right  and  main  protection.  Stockholders  have  no  direct  voice  in 
transacting  the  corporate  business,  but  through  their  right  to  vote 
they  can  select  those  to  whom  the  law  intrusts  the  power  of  manage- 
ment and  control. 

A  corporation  is  somewhat  like  a  partnership,  if  one  were  possible, 
conducted  wholly  by  agents  where  the  copartners  have  power  to  ap- 
point the  agents,  but  are  not  responsible  for  their  acts.  The  power  to 
manage  its  affairs  resides  in  the  directors,  who  are  its  agents,  but  the 
power  to  elect  directors  resides  in  the  stockholders.  This  right  to 
vote  for  directors  a.nrl  upon  propositions  to  increase  the  stock  or  mort- 
gage  the  assets,  is  about  all  the  power  the  stockholder  has.  So  long 
as  tne  management  is  honest,  within  the  corporate  powers  and  involves 
no  waste,  the  stockholders  cannot  interfere,  even  if  the  administration 
is  feeble  and  unsatisfactory,  but  must  correct  such  evils  through  their 
power  to  elect  other  directors.  Hence  the  power  of  the  individual 
stoekhn1f]ftr  f.o  vntft  in  proportion  to  the  numbt-r  ot  his  sliares  is  vital, 

(and  cannot  be  cut  off  or  curtailed  by  the  action  of  all  the  other  stock- 
holders even  with  the  cooperation  of  the  directors  and  officers. 

In  the  case  before  us  the  new  stock  came  into  existence  through  the 
exercise  of  a  right  belonging  wholly  to  the  stockholders.     As  the  right 
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to  increase  the  stock  belonged  to  them,  the  stock  wheu  increased  be- 
longed to  them  also,  as  it  was  issued  for  money  and  not  for  property 
or  for  some  purpose  other  than  the  sale  thereof  for  money.  By  the 
increase  of  stock  the  voting  power  of  the  plaintiff  was  reduced  one 
half,  and  while  he  consented  to  the  increase  he  did  not  consent  to  the 
disposition  of  the  new  stock  by  a  sale  thereof  to  Blair  &  Company  at 
less  than  its  market  value,  nor  by  sale  to  any  person  in  any  way  ex- 
cept by  an  allotment  to  the  stockholders.  The  increase  and  sale  in- 
volved the  transfer  of  rights  belonging  to  the  stockholders  as  part  of 
their  investment.  The  issue  of  new  stock  and  the  sale  thereof  to  Blair 
&  Company  was  not  only  a  transfer  to  them  of  one  half  the  voting 
power  of  the  old  stockholders,  but  also  of  an  equitable  right  to  one 
half  the  surplus  which  belonged  to  them.  In  other  words,  it  was  a 
partial  division  of  the  property  of  the  old  stockholders.  The  right  to 
increase  stock  is  not  an  asset  of  the  corporation  any  more  than  the 
original  stock  when  it  was  issued  pursuant  to  subscription.  The 
ownership  of  stock  is  in  the  nature  of  an  inherent  but  indirect  power 
to  control  the  corporation.  The  stock  when  issued  ready  for  delivery 
does  not  belong  to  the  corporation  in  the  way  that  it  holds  its  real  and 
personal  property,  with  power  to  sell  the  same,  but  is  held  by  it  with 
no  power  of  alienation  in  trust  for  the  stockholders,  who  are  the  bene- 
ficial owners  and  become  the  legal  owners  upon  paying  therefor.  The 
corporation  has  no  rights  hostile  to  those  of  the  stockholders,  but  is 
the  trustee  for  all  including  the  minority.  The  new  stock  issued  by 
the  defendant  under  the  permission  of  the  statute  did  not  belong  to  it, 
but  was  held  by  it  the  same  as  the  original  stock  when  first  issued  was 
held  in  trust  for  the  stockholders.  It  has  the  same  voting  power  as 
the  old,  share  for  share.  The  stockholders  decided  to  enlarge  their 
holdings,  not  by  increasing  the  amount  of  each  share,  but  by  increasing 
the  number  of  shares.  The  new  stock  belonged  to  the  stockhojderg  as 
^jx^^  Ij  an  inherent.ilght_by_virtue  of  their  being  stockholders,  to  be  shared 
1/  i^proportion  upon  paying  its  par~value  or  the  value  per  slTare  fixed 
//  by  vote  of  a  maionl^y  of  the  stockholders,  oi-  ascertained  by  a  sale  at 
pubLiii. auction.  While  tlie  corporation  could  not  compel  the  plaintiff 
to  take  new  sliares  at  any  price,  since  they  were  issued  for  money  and 
not  for  property,  it  could  not  lawfully  dispose  of  those  shares  without 
giving  him  a  chance  to  get  his  proportion  at  the  same  price  that  out- 
siders got  theirs.  He  had  an  inchoate  right  to  one  share  of  the  new 
stock  for  each  share  owned  by  him  of  the  old  stock,  provided  he  was 
ready  to  pay  the  price  fixed  V)y  the  stockholders.  If  so  situated  that 
he  could  not  take  it  himself,  he  was  entitled  to  sell  the  right  to  one 
who  could,  as  is  frequently  done.  Even  this  gives  an  advantage  to 
capital,  but  capital  necessarily  has  some  advantage.  Of  course,  there 
is  a  distinction  when  the  new  stock  is  issued  in  payment  for  property, 
but  that  is  not  this  case.  The  stock  in  question  was  issued  to  be  sold 
for  money,  and  was  sold  for  money  only.  A  majority  of  the  stock- 
holders, as  part  of  their  power  to  increase  the  stock,  may  attach  rea- 
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sonable  conditions  to  the  disposition  thereof,  such  as  the  requirement 
that  every  old  stockholder  electing  to  take  new  stock  shall  pay  a  fixed 
price  therefor,  not  less  thnn  nn.r.  however,  owing  to  the  limitation  of 
the  statute.  They  may  also  provide  for  a  sale  in  parcels  or  bulk  at 
public  auction,  when  every  stockholder  can  bid  the  same  as  strangers. 
They  cannot,  however,  dispose  of  it  to  strangers  against  the  protest  of 
any  stockholder  who  insists  that  he  has  a  right  to  his  proportion. 
Otherwise  the  majority  could  deprive  the  minority  of  their  proportion- 
ate power  in  the  election  of  directors  and  of  their  proportionate  right 
to  share  in  the  surplus,  each  of  which  is  an  inherent,  preemptive,  and 
vested  right  of  property.  It  is  inviolable  and  can  neither  be  taken 
away  nor  lessened  without  consent,  or  a  waiver  implying  consent. 
l/The  plaintiff  had  power,  before  the  increase  of  stock,  to  vote  on  221 
shares  of  stock,  out  of  a  total  of  5000,  at  any  meeting  held  by  the 
stockholders  for  any  purpose.  By  the  action  of  the  majority,  taken 
against  his  will  and  protest,  he  now  has  only  one  half  the  voting  power 
that  he  had  before,  because  the  number  of  shares  has  been  doubled 
while  he  still  owns  but  221.  This  touches  him  as  a  stockholder  in 
such  a  way  as  to  deprive  him  of  a  right  of  property.  Blair  &  Com- 
pany acquired  virtual  control,  w^hile  he  and  the  other  stockholders  lost 
it.  We  are  not  discussing  equities,  but  legal  rights,  for  this  is  an 
action  at  law,  and  the  plaintiff  was  deprived  of  a  strictly  legal  right. 
If  the  result  gives  him  an  advantage  over  other  stockholders,  it  is  be- 
cause he  stood  upon  his  legal  rights,  while  they  did  not.  Tlie  question 
is  what  were  his  legal  rights,  not  what  his  profit  may  be  under  the  sale 
to  Blair  &  Company,  but  what  it  might  have  been  if  the  new  stock  had 
been  issued  to  him  in  proportion  to  his  holding  of  the  old.  The  other 
stockholders  could  give  their  property  to  Blair  &  Company,  but  they 
could  not  give  his. 

A  share  of  stock  is  a  share  in  the  power  to  increase  the  r*'''^'^^!  ^^^ 
belongs  to  the  stockholders  the  same  as  the  stock  itself.  "When  that 
power  is  exercised,  the  new  stock  belongs  to  the  old  stockholders  in 
proportion  to  their  holding  of  old  stock,  subject  to  compliance  with 
the  lawful  terms  upon  which  it  is  issued.  When  the  new  stock  is 
issued  in  payment  for  property  purchased  by  the  corporation,  the 
stockholders'  right  is  merged  in  the  purchase,  and  they  have  an  ad- 
vantage in  the  increase  of  the  property  of  the  corporation  in  proportion 
to  the  increase  of  stock.  AVhen  the  new  stock  is  issued  for  money, 
while  the  stockholders  may  provide  that  it  be  sold  at  auction  or  fix 
the  price  at  which  it  is  to  be  sold,  each  stockholder  is  entitled  to  his 
proportion  of  the  proceeds  of  the  sale  at  auction,  after  he  has  had  a 
right  to  bid  at  the  sale,  or  to  his  proportion  of  the  new  stock  at  the 
price  fixed  by  the  stockholders. 

We  are  thus  led  to  lay  down  the  rule  that  a  stockholder  has  an  in- 
herent right  to  a  proportionate  share  of  new  stock  issued  for  money 
only  and  not  to  purchase  property  for  the  purposes  of  the  corporation 
or  to  effect  a  consolidation ;  and  Avhile  he  can  waive  that  right,  he  can- 
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not  be  deprived  of  it  without  his  consent  except  when  the  stock  is 
issued  at  a  fixed  price  not  less  than  par  and  he  is  given  the  right  to 
take  at  that  price  in  proportion  to  his  holding,  or  in  some  other  equi- 
table way  that  will  enable  him  to  protect  his  interest  by  acting  on  his 
own  judgment  and  using  his  own  resources.  This  rule  is  just  to  all 
and  tends  to  prevent  the  tyranny  of  majorities  which  needs  restraint, 
as  well  as  virtual  attempts  to  blackmail  by  small  minorities  which 
should  be  prevented. 

The  remaining  question  is  whether  the  plaintiff  waived  his  rights 
by  failing  to  do  what  he  ought  to  have  done,  or  by  doing  something  he 
ought  not  to  have  done.  He  demanded  his  share  of  the  new  stock  at 
par,  instead  of  at  the  price  fixed  by  the  stockholders,  for  the  authori- 
zation to  sell  at  $450  a  share  was  virtually  fixing  the  price  of  the 
stock.  He  did  more  than  this,  however,  for  he  not  only  voted  against 
the  proposition  to  sell  to  Blair  &  Company  at  $450,  but  as  the  court 
expressly  found,  he  *'  protested  against  the  proposed  sale  of  his  pro- 
portionate share  of  the  stock  and  again  demanded  the  right  to  sub- 
scribe and  pay  for  the  same,  which  demands  were  again  refused,"  and 
"the  resolution  was  carried  notwithstanding  such  protest  and  de- 
mands." Thus  he  protested  against  the  sale  of  his  share  before  the 
price  was  fixed,  for  the  same  resolution  fixed  the  price  and  directed 
the  sale,  which  was  promptly  carried  into  effect.  If  he  had  not  at- 
tended the  meeting,  called  upon  due  notice  to  do  precisely  what  was 
done,  perhaps  he  would  have  waived  his  rights ;  but  he  attended  the 
meeting,  and  before  the  price  was  fixed  demanded  the  right  to  sub- 
scribe for  221  shares  at  par  and  offered  to  pay  for  the  same  immedi- 
ately. It  is  true  that  after  the  price  was  fixed  he  did  not  offer  to 
take  his  share  at  that  price,  but  he  did  not  acquiesce  in  the  sale  of  his 
proportion  to  Blair  &  Company,  and  unless  he  acquiesced  the  sale  as 
to  him  was  without  right.  He  was  under  no  obligation  to  put  the 
corporation  in  default  by  making  a  demand.  The  ordinary  doctrine 
of  demand,  tender,  and  refusal  has  no  application  to  this  case.  The 
plaintiff  had  made  no  contract.  He  had  not  promised  to  do  anything. 
No  duty  of  performance  rested  upon  him.  He  had  an  absolute  right 
to  the  new  stock  in  proportion  to  his  holding  of  the  old,  and  he  gave 
notice  that  he  wanted  it.  It  was  his  property,  and  could  not  be  dis- 
posed of  without  his  consent.  He  did  not  consent.  He  protested  in 
due  time,  and  the  sale  was  made  in  defiance  of  his  protest.  While  in 
connection  with  his  protest  he  demanded  the  right  to  subscribe  at  par, 
that  demand  was  entirely  proper  when  made,  because  the  price  had  not 
then  been  fixed.  After  the  price  was  fixed  it  was  the  duty  of  the  de- 
fendant to  offer  him  his  proportion  at  that  price,  for  it  had  notice  that 
hehadnot  ncgnief^cpfl  in  the  proposed  sale  of  his  share,  but  wanted  it 
hiin.^^lf.  The  directors  were  under  the  legal  obligation  to  give  him  aji 
opportunity  to  purchase  at  the  price  fixed  before  they  could  sell  his 
property  to  a  third  party,  even  with  the  approval  of  a  large  majority 
of  the  stockholders.     If  he  had  remained  silent  and  had  made  no  re- 
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quest  or  protest  he  would  have  waived  his  rights,  but  after  he  had  given 
notice  that  he  wanted  his  part  and  had  protested  against  the  same 
thereof,  the  defendant  was  bound  to  offer  it  to  him  at  the  price  fixed 
by  the  stockhokiers.  By  selling  to  strangers  without  thus  offering  to 
sell  to  him,  the  defendant  wrongfully  deprived  him  of  his  property  and 
is  liable  for  such  damages  as  he  actually  sustained. 

The  learned  trial  court,  however,  did  not  measure  the  damages  ac- 
cording to  law.  The  plaintiff  was  not  entitled  to  the  difference  ber 
tween  the  par  value  of  the  new  stock  and  the  market  value  thereof, 
for  the  stockholders  had  the  right  to  fix  the  price  at  which  the  stock 
should  be  sold.  They  fixed  the  price  at  $450  a  share,  and  for  the 
failure  of  the  defendant  to  offer  the  plaintiff  his  share  at  that  price  we 
hold  it  liable  in  damages.  His  actual  loss,  therefore,  is  SilOO  pp.r  shn,rp,. ' 
or  the  diffftrpncft  hpt.wppn  ,1^450,  the  price  that  he  would  havp.  beer), 
obliged  to  pay  had  he  been  permitted  to  purchase,  and  the  market  value 
on  the  day  of  sale,  which  was  .16550.  \This  conclusion  requires  a  re- 
versal  ot  the  judgment  rendered  by  the  Appellate  Division  and  a  modi- 
fication of  that  rendered  by  the  trial  court. 

The  order  appealed  from  should  be  reversed  and  the  judgment  of 
the  trial  court  modified  by  reducing  the  damages  from  the  sum  of 
$99,450,  with  interest  from  January  30,  1902,  to  the  sum  of  $22,100, 
with  interest  from  that  date,  and  by  striking  out  the  extra  allowance  of 
costs,  and  as  thus  modified  the  judgment  of  the  trial  court  is  affirmed, 
without  costs  in  this  court  or  in  the  Appellate  Division  to  either  party.^ 

1  In  Wall  V.  Utah  Copper  Co.,  70  N.  J.  Eq.  17  (1905),  each  shareholder  was  held  to  have 
a  similar  right  where  bonds,  convertible  into  stock,  were  to  be  issued. 
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(d)   To  compel  the  Corporation  to  assert  Valid  Claims,  and  to  resist  Invalid  Claims. 
Herein  of  the  Procedure  necessary  in  bringing  a  Shareholder's  Bill. 


M^ 


SMITH  V.  HURD  et  als. 

1847.     12  Melcalf  {Mass.),  371.1 

This  was  a  special  action  on  the  case,  by  a  stockholder  of  the 
Phcenix  Bank  against  the  directors.  There  were  two  counts  ;  one 
founded  in  non-feasance  of  official  dut}',  the  other  in  misfeasance. 

The  first  count  alleged  (iiUer  alia)  that  it  was  the  dut}'  of  the  direc- 
tors to  direct  and  superintend  the  proceedings  of  the  officers,  and  to 
exercise  reasonable  vigilance  in  seeing  that  the  property  of  the  bank 
was  not  lost,  wasted,  or  misused  ;  but  that  the  directors  disregarding 
their  dut}-,  and  contriving  together  to  injure  and  deceive  the  plaintiff 
therein,  neglected  to  give  reasonable  personal  attention  to  the  businesa 
of  the  bank ;  and  negligently  permitted  the  whole  business  to  be 
managed  by  the  president,  Wj'man,  who  loaned  its  monies  on  in- 
sufficient securities,  used  certain  sums  himself,  and  made  loans  to 
individual  directors  exceeding  the  limits  of  the  law  :  whereb}-  the  bank 
capital  became  wholly  lost,  and  plaintiff  was  made  liable,  under  the 
law,  for  his  proportion  of  the  capital  lost  by  the  official  mismanage- 
ment of  tlic  directors,  and  further  liable  to  pay  large  sums  for  the 
redemption  of  the  bills  of  the  bank. 

The  second  count  alleged  {inter  alia)  that  the  directors,  disregard- 
ing their  duties,  and  contriving  together  to  injure  and  deceive  the  plain- 
tiff therein,  concurred  with  each  otlier  that  the  whole  business  should 
be  managed  by  the  president,  Wyman,  as  he  should  see  fit ;  and  that 
defendants  themselves  declared  dividends  when  there  were  no  profits, 
and  caused  false  returns  to  be  made  to  the  State  authorities,  by  which 
means  plaintiff  was  misled  and  induced  to  rely  on  the  security  of  his 
investment.  And,  generally,  the  second  count  charged  as  acts  of  the 
defendants  (done  through  Wyman)  the  matters  which,  in  the  first 
count,   were  charged  as  negligences   and   permissions,    and   deduced 

*  Statement  abridged.    Arguments  omitted. —  Eo. 
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therefrom  in  like  manner  the  failure  of  the  bank,  and  the  special  dam< 
age  to  the  plaintiff.  The  count  concluded  with  an  averment  that 
defendants,  by  "  misconducting  the  business  of  said  bank,  as  aforesaid, 
so  wilfull}^  deceitfully  and  fraudulently  mismanaged  the  business  and 
property  of  the  said  bank,  that  the  whole  capital  thereof  was  utterly 
lost  and  wasted." 

Defendants  demurred  to  the  declaration. 
-B.  Ji.  Curtis  and  JB.  Hand,  for  defendants. 
Gardiner  (Greenleaf  v/ith  him),  for  plaintiff. 

Shaw,  C.  J.  This  is  certainly  a  case  of  first  impression.  We  are 
not  aware  that  any  similar  action  has  been  sustained  in  England,  or  in 
any  of  the  courts  of  this  country.  It  is  founded  on  no  statute.  It  is 
an  action  on  the  case,  at  common  law,  brought  by  an  individual  holder 
of  shares  in  an  incorporated  bank,  against  the  directors,  not  including 
the  president,  setting  forth  various  acts  of  negligence  and  malfeasance, 
through  a  series  of  years,  in  consequence  of  which,  as  the  declaration 
alleges,  the  whole  capital  of  the  bank  was  wasted  and  lost,  and  the 
shares  of  the  plaintiff  became  of  no  value.  The  circumstance  that  no 
such  action  has  been  maintained,  would  certainly  be  no  decisive  objec- 
tion, if  it  could  be  shown  to  be  maintainable  on  principle.  But  the 
fact,  that  similar  grievances  have  existed  to  a  great  extent,  and  in 
numberless  instances,  where  such  an  action  would  have  presented  an 
obvious  and  effective  remedy,  affords  strong  proof,  that  in  the  view  of 
all  such  suffering  parties,  and  their  legal  advisers  and  guides,  there 
was  no  principle  on  which  such  an  action  can  be  maintained. 

If  an  action  can  be  brought  by  one  stockholder,  it  may  be  brought 
by  the  holder  of  a  single  share  ;  so  that  for  one  and  the  same  default  of 
these  directors,  thirty-five  hundred  actions  might  be  brought.  If  it 
may  be  sustained  by  proof  of  an  act,  or  series  of  acts,  of  carelessness, 
neglect,  and  breach  of  duty,  in  managing  the  affairs  of  the  bank,  by 
which  the  whole  value  of  the  stock  is  destroyed,  it  ma}',  on  the  same 
principle,  be  maintained  on  any  act  or  instance  of  such  negligence,  by 
which  the  shares  are  diminished  in  value  fift}^,  ten,  five,  or  one  per 
cent.  Still,  notwithstanding  these  consequences,  if  the  plaintiff  has  a 
good  right  of  action,  upon  recognized  and  sound  legal  principles,  his 
action  ought  to  be  sustained. 

But  the  court  are  of  opinion  that  the  action  cannot  be  maintained ; 
and  that  on  several  grounds,  a  few  of  the  more  prominent  of  which 
may  be  alluded  to. 

1.  There  is  no  legal  privity,  relation,  or  immediate  connexion,  be- 
tween the  holders  of  shares  in  a  bank,  in  their  individual  capacity,  on 
the  one  side,  and  the  directors  of  the  bank  on  the  other.  Tlie  directors 
are  not  the  bailees,  the  factors,  agents  or  trustees  of  such  individual 
stockholders.  The  bank  is  a  corporation  and  body  politic,  having 
a  separate  existence  as  a  distinct  person  in  law,  in  whom  the  whole 
stock  and  property  of  the  bank  are  vested,  and  to  whom  all  agents, 
debtors,  officers  and  servants  are  responsible  for  all  contracts,  express 
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or  implied,  made  in  reference  to  such  capital,  and  for  all  torts  and 
injuries  diminishing  or  impairing  it.  The  very  purpose  of  incorpora- 
tion is,  to  create  such  legal  and  ideal  person  in  law,  distinct  from  all 
the  persons  composing  it,  in  order  to  avoid  the  extreme  difficulty,  and 
perhaps  it  is  not  too  much  to  say  the  utter  impracticabilit3',,of  such  a 
number  of  persons  acting  together  in  their  individual  capacities.  The 
practical  difficulty  would  be  nearl}'  as  great,  whether  it  were  held  that 
all  must  join  in  an  action  to  recover  damage  for  an  injur}'  to  the  com- 
mon property,  or  that  each  might  sue  separately. 

The  stockholders  do,  indeed,  ordinaril}'  elect  the  directors ;  but  it  is 
as  parts  and  members  of  the  corporation,  in  their  corporate  capacity, 
in  modes  pointed  out  by  the  charter  and  bj'-laws,  so  that  the  directors 
are  the  appointees  of  the  corporation,  not  of  the  individuals.  Indeed, 
I  believe  there  is  a  provision  in  the  bank  charters  —  there  certainly 
was  formerly  —  which  is  equall}^  to  the  present  purpose  ;  namel}',  that 
the  Commonwealth  shall  be  at  liberty  to  add  a  certain  amount  to  the 
capital  of  A^arious  banks,  and  appoint  a  proportional  number  of  direc- 
tors. Such  directors,  so  appointed,  pursuant  to  the  charter  regulating 
the  legal  organization  of  the  bod}",  would  stand  in  all  respects  on  the 
footing  of  directors  chosen  by  the  stockholders.  If  these  were  liable 
to  the  action  of  individual  stockholders,  those  would  be,  in  like 
manner. 

2.  The  individual  members  of  the  corporation,  whether  the}'  should 
all  join,  or  each  act  severally,  have  no  right  or  power  to  intermeddle 
with  the  property  or  concerns  of  the  bank,  or  call  any  officer,  agent  or 
servant  to  account,  or  discharge  them  from  any  liability.  Should  all 
the  stockholders  join  in  a  power  of  attorney  to  any  one,  he  could  not 
take  possession  of  any  real  or  personal  estate,  any  security  or  chose  in 
action  ;  could  not  collect  a  debt,  or  discharge  a  claim,  or  release  dam' 
age  arising  from  any  default ;  simply  because  they  are  not  the  legal 
owners  of  the  property,  and  damage  done  to  such  property  is  not  an 
injury  to  them.  Their  rights  and  their  powers  are  limited  and  well 
defined.  They  are  members  of  an  organized  body,  and  exercise  such 
powers  as  the  organization  of  the  institution  gives  them.  Stockholders 
in  banks  have  a  separate  right  to  dividends,  when  declared,  and  to  a 
distributive  share  of  the  capital  stock,  if  any  remains  when  the  charter 
of  the  bank  is  at  an  end,  and  its  debts  paid. 

3.  But  another  important  consideration  is,  that  the  injury  done  to 
the  capital  stock  by  wasting,  impairing,  and  diminishing  its  value,  is 
not,  in  tlie  first  instance,  nor  necessarily,  a  damage  to  the  stockholders. 
All  sums  which  could,  in  any  form,  be  recovered  on  that  ground, 
would  be  assets  of  the  corporation,  and  when  collected  and  received  by 
directors,  receivers,  or  any  other  persons  entitled  to  receive  the  same, 
they  would  be  held  in  trust,  first  to  redeem  the  bills  and  pay  the  debts 
of  the  bank  ;  and  it  would  be  only  after  these  debts  were  paid,  and  in 
case  any  surplus  should  remain,  that  the  stockholders  would  be  entitled 
to  receive  any  thing.     It  is,  therefore,  an  indirect,  contingent  and  sub- 
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ordinate  interest,  which  each  stockholder  has,  in  damages  so  to  be 
recovered  against  directors.  If,  upon  such  indirect,  contingent,  and 
remote  interest,  individual  stockholders  could  recover  for  the  defaults 
of  directors,  and  especiall3',  as  is  alleged  in  this  case,  where  these 
defaults  have  been  so  great  as  to  sink  the  capital,  a  fortiori  would  the 
creditors  of  the  bank  individuall}'  have  a  right  to  maintain  similar 
actions ;  because  their  claim  upon  the  funds,  being  prior  to  that  of 
stockholders,  would  be  somewhat  more  immediate  and  direct. 

In  the  same  connexion,  it  is  obvious  to  remark,  that  a  judgment  in 
favor  of  one  stockholder  would  be  no  bar  to  an  action  bj  a  creditor, 
nor  a  judgment  by  both,  to  an  action  b}'  the  corporation. 

4.  But  it  is  said,  that  although  the  real  and  personal  estate,  the 
securities  and  capital  stock,  are,  in  legal  contemplation,  vested  in  the 
corporation,  jet  the  individual  has  a  separate  and  distinct  property 
and  interest  in  his  particular  shares,  by  any  injur}'  to  which  he  may 
have  a  separate  damage.  To  some  extent,  it  is  true  that  he  has  a  sev- 
eralinterest  in  his  shares;  but  it  is  to  be  taken  with  some  qualifica- 
tions. Strictl}'  speaking,  shares  in  a  bank  do  not  constitute  a  legal 
estate  and  property  ;  it  is  rather  a  limited  and  qualified  right  which  the 
stockholder  has  to  participate,  in  a  certain  proportion,  in  the  benefits 
of  a  common  fund,  vested  in  a  corporation  for  the  common  use  ;  it  is  a 
qualified  and  equitable  interest,  a  valuable  interest,  manifested  usually 
by  a  certificate,  which  is  transferable.  To  the  extent  of  this  separate 
and  peculiar  interest,  a  stockholder,  no  doubt,  might  mnintnin  hig 
separate  and  special  action,  according  to  the  nature  of  the  wrong  done 
to  him  in  respect  to  it ;  as  trover  or  trespass,  for  the  conversion  or 
tortious  taking  of  his  certificate ;  trespass  on  the  case  for  refusing  to 
make  a  transfer  on  a  proper  occasion  :  assumpsit  for  a  dividend  de- 
clared, and  thft  likp.  But  an  injur}'  done  to  the  stock  and  capital,  by 
negligence,  or  misfeasance,  is  not  an  injur}'  to  such  separate  interest, 
but  to  the  whole  body  of  stockholders  in  common.  It  is  like  the  case 
of  a  common  nuisance,  where  one  who  suffers  a  special  damage,  pecu- 
liar to  himself,  and  distinguishable  in  kind  from  that  which  he  shares 
in  the  common  injury,  may  maintain  a  special  action.  Otherwise,  he 
cannot.  Co.  Lit.  56  a.  3  Steph.  N.  P.  2372.  Lansing  v.  Smith,  8 
Cow.  146. 

But  we  are  pressed  with  the  argument,  that  for  every  damage  which 
one  sustains,  which  is  caused  by  the  wrongful  act  of  another,  he  ought 
to  have  a  remedy.  This  is  far  from  being  universally  true.  Another 
maxim  in  regard  to  claims  for  damage  is,  ccntsa  proxima,  non  reynota, 
spectatur.  Thousands  of  instances  occur,  in  which  one  sustains  conse- 
quential and  incidental  damage  from  the  misconduct  of  another,  with- 
out a  remedy  at  law.  By  the  misconduct  of  the  officers  or  agents  of  a 
parish,  town,  county,  or  oven  of  llie  State  or  the  Union,  defalcations 
may  take  place,  treasure  be  squandered  and  wasted,  and  all  the  mem- 
bers of  the  respective  aggregate  bodies  suffer  damage,  for  which  the 
law,  from  the  nature  of  the  case,  can  afl['ord  no  direct  remedy.    But  the 
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true  answer  to  tbe  objection  is,  that  stockholders  have  a  remedy,  a 
theoretic  one  indeed,  and  perhaps  often  inadequate,  in  the  power  of 
the  corporation,  in  its  corporate  capacity,  to  obtain  redress  for  injuries 
done  to  the  common  property,  by  the  recovery  of  damages ;  and  each 
individual  stockholder  has  his  remedy,  through  the  powers  thus  vested 
in  the  corporation,  for  the  common  benefit. 

On  the  whole,  the  court  are  of  opinion  that  the  demurrer  is  well 
taken,  and  that  the  action  cannot  be  maintained. 

i-  


^ 


CHAMBEES   v.   McKEE   &   BKOTHERS. 

1898.     185  Pennsylvania,  105. 

Opinion  by  Mb.  Justice  Williams,  March  21,  1898 : 


L  McKee  &  Brothers  is  a  partnership  engaged  in  the  manufacture  of 

\Jj^  glass  tableware.     The  Chambers  &  McKee  Glass  Co.  is  a  corporation 

organized  under  the  act  of  1874  and  its  supplements,  for  the  manufac- 
isj/^  '  ture  of  window  glass.  The  manufacturing  plants  of  the  partnership 
and  the  corporation  are  in  close  proximity,  and  are  supplied  with 
natural  gas  as  a  fuel  from  wells  owned  and  operated  by  the  corpora- 
tion, under  an  agreement  that  the  expense  of  furnishing  the  natural 
gas  shall  be  shared,  as  near  as  may  be,  in  proportion  to  the  amount 
used  at  each  plant.  Mrs.  Chambers,  the  plaintiff,  is  a  large  stock- 
holder in  the  Chambers  &  McKee  Glass  Co.,  but  has  no  interest  in 
the  partnership  of  McKee  &  Brothers. 

Operations  were  begun  in  both  factories  some  time  in  1889.  A  dif- 
ference of  opinion  arose  as  to  the  relative  proportions  of  the  expense 
of  the  natural  gas  used  and  to  be  paid  for  by  each.  This  difference 
was  submitted  to  two  competent  experts  for  decision,  who  were  to 
determine  what  sum  should  be  paid  by  McKee  &  Brothers  from  the 
commencement  of  operations  to  December  21,  1891.  If  unable  to 
agree  they  were  empowered  to  select  an  umpire  and  decide  by  a  ma- 
jority. They  entered  upon  an  examination  of  the  subject  and  sub- 
mitted a  report  without  selecting  an  umpire,  in  which  they  fixed  the 
amount  to  be  paid  by  McKee  &  Brothers  at  seventeen  and  seventy- 
two  one  hundredths  per  cent  of  the  entire  cost  of  the  natural  gas  for 
both  plants,  and  that  to  be  paid  by  the  Chambers  &  McKee  Glass  Co. 
at  eighty-two  and  twenty-eight  one  hundredths.  On  December  29, 
1891,  the  report  was  presented  to  the  board  of  directors,  and  on  the 
same  day  one  of  the  arbitrators  communicated  to  them  the  fact  that 
his  assent  to  the  award  had  been  given  under  the  influence  of  an  im- 
portant mistake  of  fact,  and  that  the  award  was  not  assented  to  by 
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him.  The  reference  to  the  arbitrators  does  not  seem  to  have  been 
made  a  rule  of  court  or  to  have  been  drawn  under  any  statute  relat- 
ing to  arbitration,  but  to  have  been  made  by  the  parties  with  a  view 
to  securing  the  judgment  of  competent  persons  upon  the  quantity  of 
gas  used  by  each,  and  to  relieve  Mr.  H.  Sellers  ^IcKee  from  the  very 
embarrassing  position  in  which  he  found  himself.  He  was  the  presi- 
dent and  a  large  stockholder  in  the  corporation.  He  was  also  the 
largest  contributor  to  the  capital  of  the  partnership  of  McKee  &  Bro- 
thers. He  was  thus  the  head  of  the  creditor  corporation,  and  he  was 
personally,  as  a  member  of  his  firm,  the  debtor.  Without  further 
meeting  of  the  arbitrators,  or  other  effort  to  investigate  the  alleged 
mistake  asserted  by  one  of  them,  the  board  of  directors  of  the  corpora- 
tion, H.  Sellers  McKee  being  one  of  them,  decided  in  March,  1892,  to 
settle  with  McKee  Brothers  on  the  basis  of  the  discredited  award, 
and  this  was  accordingly  done.  Four  years  afterwards  Mrs.  Cham- 
bers served  the  notice  attached  to  her  bill  requiring  the  directors 
of  the  corporation  to  take  steps  to  compel  McKee  &  Brothers  to  pay 
to  the  corporation  the  money  it  owed  for  natural  gas  both  before  and 
after  such  settlement,  within  two  weeks  after  such  notice,  and  stating 
her  intention,  if  this  was  not  done,  to  proceed  on  her  own  behalf  as  a 
stockholder  to  compel  such  settlement.  This  bill  was  filed  pursuant 
to  the  notice  given  by  her.  It  is  against  the  corporation  of  which 
she  is  a  stockholder,  and  the  partnership  which  she  alleges  to  be  its 
debtor,  and  the  relief  asked  includes  the  taking  of  an  account  of  the 
gas  used  by  McKee  &  Brothers  from  the  wells  and  pipe  lines  of  the 
Chambers  &  INIcKee  Glass  Company,  and  the  payment  therefor  in  the 
proportion  which  the  amount  so  used  bears  to  the  whole  amount  con- 
sumed by  both  plants.  Is  she  entitled  to  have  an  account  taken  of  the 
gas  consumed  by  McKee  &  Brothers  ?  We  do  not  think  the  award  is 
in  her  way.  We  fully  agree  with  the  learned  judge  of  the  court  below 
that  the  mistake  brought  to  the  attention  of  the  parties  by  George  H. 
Browne,  one  of  the  arbitrators,  soon  after  the  award  was  made,  and 
before  any  action  was  taken  upon  it  by  either  party,  was  of  such  a 
character  as  to  prevent  its  enforcement  at  law  or  in  equity.  As  the 
learned  judge  well  said,  "It  was  not  a  mere  error  in  judgment  based 
upon  established  facts,  but  an  error  in  reference  to  the  facts  them- 
selves upon  which  his  judgment  was  based,  and  which  he  hastened  to 
correct  as  soon  as  he  became  aware  of  his  mistake  by  notifying  defend- 
ant company  to  that  effect." 

After  this  mistake  was  brought  to  the  attention  of  the  directors, 
and  the  fact  was  made  known  to  them  that  the  relative  proportion  of 
gas  consumed  by  McKee  &  Brothers  was,  so  far  at  least  as  Mr.  Browne 
was  concerned,  fixed  under  the  influence  of  this  mistake  at  much  less 
than  it  should  have  been,  it  was  no  longer  binding  upon  them.  But 
corporations  are  governed  and  their  business  is  directed  by  persons 
chosen  by  the  stockholders  for  that  purpose.     Their  action  legally 
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taken  is  the  action  of  the  corporation,  and  as  between  it  and  the  per- 
sons with  whom  it  deals,  it  is  binding.  The  board  of  directors  of  the 
Chambers  &  McKee  Glass  Company,  with  full  notice  of  the  mistake 
of  Browne,  and  against  the  protest  of  one  or  more  of  its  members,  re- 
solved to  settle  the  claim  of  the  corporation  they  represented  on  the 
basis  of  the  award.  The  amount  so  fixed  was  paid  by  McKee  &  Bro- 
thers, and  received  by  the  corporation  in  full  settlement  of  the  demand 
which  had  been  considered  by  the  arbitrators.  If  this  was  done  in 
good  faith  by  the  board  of  directors  of  the  coraoi-ation,  every  stock- 
Iiolder~was  bound  by  it,  even  though  it  was  an  error  in  Judgment  and 
resulted  in  a  serious  loss  to  the  corporation.  If  it  was  not  so  done, 
but  was  collusive  and  fraudulent,  it  is  not  conclusive,  but  may  be 
investigated,  and  upon  a  proper  showing  held  to  be  a  nullity,  and 
an  account  taken  for  the  purpose  of  determining  the  true  amount  of 
gas  consumed  by  McKee  &  Brothers  and  the  actual  amount  of  their 
indebtedness  to  the  corporation  therefor.  The  real  question,  there- 
fore, on  which  the  plaintiff's  right  as  a  stockholder  to  an  account  de- 
pends, is  the  validity  of  the  action  of  her  agents,  the  board  of  direc- 
tors. They  have  settled  this  claim.  That  action  binds  the  stockhold_£r 
unless  it  was  fraudulently  taken.  Fraud  is  not  presumed.  The  natu- 
ral  presumption  is  in  favor  of  innocence  and  good  faith.  The  plain- 
tiff has  this  presumption  to  overcome  both  in  her  bill  and  by  her 
proofs,  and  until  she  presents  such  a  case  as  will  justify  a  finding 
that  the  conduct  of  the  board  of  directors  in  making  the  settlement 
with  McKee  &  Brothers  was  fraudulent,  and  in  bad  faith  towajidjjifi 
corporation  represented  by  them,  she  has  no  title  to  the  relief  she 
seeks.  It  would  seem  from  the  evidence  before  us  that  the  settlement 
complained  of  was  not  an  advantageous  one  to  the  corporation  or  its 
stockholders.  It  is  possible  that  personal  considerations  may  have- 
influenced  the  result ;  but  stockholders  take  the  risk  of  the  business 
qualifications  and  business  judgment  of  those  whom  they  may  select 
as  directors,  and  as  a  general  rule  they  cannot  be  heard  to  complain 
if  the  action  of  their  agents  is  not  the  most  discreet  and  the  most 
careful  that  could  have  been  taken.  But  when  a  director  betrays  his 
trust  and  defrauds  those  whom  he  ought  to  serve  with  fidelity,  every 
stockholder  has  a  right  to  complain,  and  it  is  the  duty  of  the  courts  to 
assist  in  relieving  against  the  consequences  of  such  frauds  whenever 
it  is  practicable.  The  learned  judge  who  heard  the  testimony  in  this 
case  reached  this  conclusion  from  it :  "  It  is  true  the  plaintiff  alleges 
that  this  was  done  (the  settlement  of  this  claim)  in  violation  and  fraud 
of  her  rights,  but  I  can  find  nothing  which  will  justify  me  in  coming  to 
the  conclusion  that  the  directors  acted  in  bad  faith  or  knowingly  or 
intentionally  disregarded  the  interests  of  the  stockholders  of  the  com- 
pany." In  the  absence  of  the  finding  of  bad  faith  on  the  part  of  the 
directors,  or  an  intentional  disregard  of  the  interests  of  the  corpora- 
tion confided  to  their  care,  the  only  ground  on  which  the  relief  sought 
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could  be  extended  was  absent,  and  there  was  nothing  left  for  the 
learned  judge  to  do  but  dismiss  the  plaintiff's  bill  without  prejudice 
to  her  right  to  proceed  in  any  proper  way  to  relieve  herself  from  the 
consequences  of  any  fraudulent  acts  of  her  agents,  the  directors  of  the 
Chambers  &  McKee  Glass  Company,  in  connection  witli  the  settlement 
of  which  she  complains. 

We  are  not  disposed  to  allow  the  costs  in  this  case  to  follow  the  re- 
sult of  this  appeal,  but  will  modify  the  decree  appealed  from  by  im- 
posing one  third  of  the  costs  in  this  case  upon  the  plaintiff,  one  third 
upon  the  directors  of  the  Chambers  &  McKee  Glass  Co.,  as  individuals, 
and  one  third  upon  McKee  &  Brothers. 

As  so  modified  the  decree  is  affirmed. 


FOSS   V.   HARBOTTLE. 

1843.     2£rare,  461.1 

Bill  in  equity  by  Foss  and  Turton,  shareholders  in  a  corporation 
styled  the  Victoria  Park  Company,  on  behalf  of  themselves  and  all  other 
shareholders,  against  five  persons  who  had  been  directors,  and  also 
against  several  other  persons. 

The  case  stated  in  the  bill  was,  in  part,  as  follows  : 
At  or  after  the  formation  of  the  company  was  agreed  upon,  an  arrange- 
ment was  fraudulently  concerted  between  certain  parties  (including  a 
majority  of  the  directors),  with  the  object  of  enabling  themselves  to 
derive  a  profit  or  personal  benefit  from  the  establishment  of  the  company. 
The  arrangement  was,  that  certain  of  the  parties  should  be  appointed 
directors,  and  should  purchase  for  the  company  certain  lands  owned 
b}'  themselves  and  by  other  parties  to  the  combination,  at  greatly 
increased  and  exorbitant  prices.  The  directors,  accordingly,  before  the 
passing  of  the  act,  agreed  to  purchase  certain  lands  at  rents  or  prices 
greatly  exceeding  those  at  which  the  vendors  had  purchased  the  same. 
After  the  passing  of  the  act  of  incorporation,  the  directors  and  their 
confederates  proceeded  to  carry  into  execution  the  previouslv  formed 
design  of  fraudulently  profiting  by  the  establishment  of  the  company 
and  at  its  expense.  The  directors,  accordingl}-,  on  behalf  of  the  company, 
purchased  from  themselves,  and  from  the  other  parties,  lands  charged 
with  chief  or  fee-farm  rents,  greatly  exceeding  the  rents  payable  to  the 
persons  from  whom  the  said  vendors  had  purchased  the  same.  B}' 
these  means,  the  company  took  the  land,  charged  not  only  with  the  chief 

1  Statement  abridged.     Arguments  and  part  of  opinion  omitted.  —  Ed. 
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rents  reserved  to  the  original  landowners,  but  also  with  additional  rents 
reserved  and  payable  to  the  immediate  vendors  (the  directors  et  als.). 
In  further  pursuance  of  the  same  fraudulent  design,  the  directors,  after 
purchasing  the  said  land  for  the  compan}-,  applied  about  27,000/.  of  the 
monies  in  their  hands,  belonging  to  the  compan}',  in  the  purchase  or 
redemption  of  the  rents  so  reserved  to  themselves  and  tlieir  associates, 
leaving  the  land  subject  onl}'  to  the  chief  rent  reserved  to  the  original  land- 
owners. The  lands  purchased  bj*  defendants  were  re-sold  by  them  to  the 
companj'  at  a  profit  and  at  a  price  considerably  exceeding  the  real  value  of 
the  same.  Owing  to  the  sums  appropriated  by  the  directors  to  themselves, 
and  paid  to  others  in  reduction  of  the  increased  chief  rents,  and  payment  of 
such  rents,  and  owing  to  their  having  otherwise  misapplied  monies,  the 
funds  of  the  company  in  their  hands  were  exhausted,  and  they  raised  large 
sums  upon  mortgage  or  incumbrance  of  lands  and  propertv  of  the  com- 
pany, which  they  had  no  authority'  to  do  under  the  act  of  incorporation. 
Some  of  the  lands  thus  mortgaged,  though  the  equitable  property  of 
the  compan}',  did  not  stand  in  the  name  of  the  company ;  and  hence 
some  of  the  mortgagees  had  no  notice  of  want  of  authorit}'  on  the  part 
of  the  mortgagors. 

The  bill  further  alleged,  that  there  had  ceased  to  be  a  sufficient 
number  of  directors  to  constitute  a  board  for  transacting  the  business 

i  of  the  company' ;  and  that,  in  the  present  circumstances  of  the  com- 
pany and  of  the  board  of  directors,  the  shareholders  had  no  power  to 
take  the  property  of  the  company  out  of  the  hands  of  the  former 
directors,  or  to  appoint  directors  to  sujjply  the  vacancies,  or  to  wind  up, 
or  dissolve,  the  company,  without  the  assistance  of  the  court. 

'  The  bill  also  alleged,  that  the  defendants  concealed  from  the  plaintiffs 
and  the  other  shareliolders  the  aforesaid  fraudulent  and  improper  acts  and 
proceedings  ;  and  that  plaintiffs  and  the  other  shareholders  had  only  re- 
centl}'  ascertained  the  particulars  thereof,  so  far  as  thej'  were  now  stated. 
The  bill  prayed,  that  an  account  might  be  taken  of  the  losses  and 
expenses  incurred  in  consequence  of  the  said  fraudulent  and  improper 
dealings  of  the  defendants  with  the  monies,  lands,  and  property'  of  the 
company,  which  they  were  liable  to  make  good,  and  that  the}'  might  be 
respectively  decreed  to  make  good  the  same,  including  in  particular  the 
profits  made  by  buying  and  re-selling  the  said  land ;  that  it  might  be 
declared  that  the  mortgages  upon  the  lands,  etc.,  created  as  aforesaid, 
so  far  as  regards  the  defendants  who  executed  the  same  or  were  privy 
thereto,  were  created  fraudulently  and  in  violation  of  the  provisions 
of  the  act,  and  that  certain  of  the  defendants  might  be  decreed  to  make 
good  to  the  company  the  principal  and  interest  due  upon  such  of  the 
mortgages  as  were  still  subsisting ;  that  inquiries  might  be  directed  to 
ascertain  which  of  the  mortgages  could  be  avoided  and  set  aside  as 
against  the  persons  claiming  the  benefit  thereof,  and  that  proceedings 
might  be  taken  for  avoiding  them  accordingly  ;  and  that  a  receiver 
might  be  appointed. 
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Certain  of  the  defendants  demurred  to  the  bill,  assigning  for  cause, 
want  of  equity,  want  of  parties,  and  multifariousness. 

Lowndes,  Rolt,   Walker,  and  Glasse,  in  support  of  the  demurrers. 

James  liussell,  Itoupell,  and  Bartrum.,  for  the  bill. 

WiGRAM,  Vice-Chancellor.  The  relief  which  the  bill  in  this  case 
seeks,  as  against  the  Defendants  who  have  demurred,  is  founded  on 
several  alleged  grounds  of  complaint ;  of  these  it  is  onl}'  necessary  that 
I  should  mention  two,  for  the  consideration  of  those  two  grounds 
involves  the  principle  upon  which  I  think  all  the  demurrers  nmst  be 
determined.  One  ground  is,  that  the  directors  of  the  Victoria  Park 
Company,  the  Defendants  Harbottle,  Adshead,  Byrom,  and  Bealey, 
have,  in  their  character  of  directors,  purchased  their  own  lands  of  them- 
selves for  the  use  of  the  compan}-,  and  have  paid  for  them,  or,  rather, 
taken  to  themselves  out  of  the  monies  of  the  company  a  price  exceeding 
the  value  of  such  lands  :  the  other  ground  is,  that  the  Defendants  have 
raised  mone}'  in  a  manner  not  authorized  by  their  powers  under  their 
act  of  incorporation  ;  and,  especiall}',  that  they  have  mortgaged  or 
incumbered  the  lands  and  property  of  the  company,  and  applied  the 
monies  thereby  raised  in  effect,  though  circuitous!}',  to  pay  the  price  of 
the  land  which  the}'  had  so  bought  of  themselves. 

[Part  of  opinion  omitted.] 

For  the  present  purpose,  I  shall  assume  that  a  case  is  stated,  entitling 
the  company,  as  matters  now  stand,  to  complain  of  the  transactions 
mentioned  in  the  bill. 

The  Victoria  Park  Company  is  an  incorporated  body,  and  the  conduct 
with  which  the  Defendants  are  charged  in  this  suit  is  an  injury  not  to 
the  Plaintiffs  exclusively ;  it  is  an  injury  to  the  whole  corporation  by 
individuals  whom  the  corporation  entrusted  with  powers  to  be  exercised 
only  for  the  good  of  the  corporation.  And  from  the  case  of  the  Attor- 
ney-General v.  Wilson^  (without  going  further),  it  may  be  stated  as 
undoubted  law,  that  a  bill  or  information  by  a  corporation  will  lie  to  be 
reheved  in  respect  of  injuries  which  the  corporation  has  suffered  at  the 
hands  of  persons  standing  in  the  situation  of  the  directors  upon  this 
record.  This  bill,  however,  differs  from  that  in  the  Attorney- General 
v.  Wilson  in  this,  —  that  instead  of  the  corporation  being  formally 
represented  as  plaintiffs,  the  bill  in  this  case  is  brought  by  two  indi- 
vidual corporators,  professedly  on  behalf  of  themselves  and  all  the  other 
members  of  the  corporation,  except  those  who  committed  the  injuries 
complained  of,  —  the  plaintiffs  assuming  to  themselves  the  right  and 
power  in  that  manner  to  sue  on  behalf  of  and  represent  the  corporation 
itself. 

It  was  not,  nor  could  it  successfully  be  argued,  that  it  was  a  matter  of 
course  for  any  individual  members  of  a  corporation  thus  to  assume  to 
themselves  the  right  of  suing  in  the  name  of  the  corporation.  In  law,  the 
corporation,  and  the  aggregate  members  of  the  corporation,  are  not  the 
same  thing  for  purposes  like  this  ;  and  the  only  question  can  be,  whether 

1  Cr.  S>-  rh.  I 
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the  facts  alleged  in  this  case  justify  a  departure  from  the  rule  which 
prioii^  facie  would  require  that  the  corporation  should  sue  in  its  own 
name  and  in  its  corporate  character,  or  in  the  name  of  some  one  whom 
the  law  has  appointed  to  be  its  representative. 

Tlie  demurrers  are,  —  first,  of  three  of  the  directors  of  the  compan}', 
who  are  also  alleged  to  have  sold  lands  to  the  corporation  under  the 
circumstances  charged  ;  secondh',  of  Healey,  also  a  director,  alleged  to 
have  made  himself  amenable  to  the  jurisdiction  of  the  Court  to  remed}' 
the  alleged  injuries,  though  he  was  not  a  seller  of  land ;  thirdly',  of 
Denison,  a  seller  of  land,  in  like  manner  alleged  to  be  implicated  in 
the  frauds  charged,  though  he  was  not  a  director ;  fourthl}',  of  Mr. 
Bunting^  the  solicitor,  and  Mr.  Lane,  the  architect  of  the  corapan}-. 
These  gentlemen  are  neither  directors  nor  sellers  of  land,  but  all  the 
frauds  are  alleged  to  have  been  committed  with  their  privit}',  and  the}' 
also  are  in  this  manner  sought  to  be  implicated  in  them.  The  most 
convenient  course  will  be,  to  consider  the  demurrer  of  the  three  against 
whom  the  strongest  case  is  stated ;  and  the  consideration  of  that  case 
will  apply  to  the  whole. 

The  first  objection  taken  in  the  argument  for  the  Defendants  was, 
that  the  individual  members  of  the  corporation  cannot  in  any  case  sue 
in  the  form  in  which  this  bill  is  framed.  During  the  argument  I  inti- 
mated an  opinion,  to  which,  upon  further  consideration,  I  fully  adhere, 
that  the  rule  was  much  too  broadly  stated  on  the  part  of  the  Defendants. 
I  think  there  are  cases  in  which  a  suit  might  properly  be  so  framed. 
Corporations  like  this,  of  a  private  nature,  are  in  truth  little  more  than 
private  partnerships ;  and  in  cases  which  may  easily  be  suggested,  it 
would  be  too  much  to  hold,  that  a  society  of  private  persons  associated 
together  in  undertakings,  which,  though  certainly  beneficial  to  the  public, 
are  nevertheless  matters  of  private  propert}',  are  to  be  deprived  of  their 
civil  rights,  inter  se,  because,  in  order  to  make  their  common  objects 
more  attainable,  the  crown  or  the  legislature  may  have  conferred  upon 
them  the  benefit  of  a  corporate  character.  If  a  case  should  arise  of 
injury  to  a  corporation  by  some  of  its  members,  for  wliich  no  adequate 
remedy  remained,  except  that  of  a  suit  by  individual  corporators  in 
their  private  characters,  and  asking  in  such  character  the  protection  of 
those  rights  to  which  in  their  corporate  character  they  were  entitled,  I 
cannot  but  think  that  the  principle  so  forcibly  laid  down  by  Lord  Cotten- 
ham  in  Wallworth  v.  Holt^  and  other  cases,  would  apply,  and  the 
claims  of  justice  would  be  found  superior  to  any  difficulties  arising  out 
of  technical  rules  respecting  the  mode  in  which  corporations  are 
required  to  sue. 

But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  very 
urgent  character  that  established  rules  of  law  and  practice  are  to  be 
departed  from,  —  rules,  which,  though  in  a  sense  technical,  are  founded 
on  general  principles  of  justice  and  convenience  ;  and  the  question  is, 
whether  a  case  is  stated  in  this  bill,  entitling  the  Plaintiffs  to  sue  in  their 
1  4  Myl.  &  Or.  635.     See  also  17  Ves.  320,  per  Lord  Eldon. 
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private  characters.  [His  Honor  stated  the  substance  of  the  act,  sec- 
tions 1,  38,  39,  43,  4G,  47,  48,  49,  67,  70,  114,  and  129. ^j  The  result 
of  these  clauses  is,  that  the  directors  are  made  the  governing  body, 
subject  to  tlie  superior  control  of  the  proprietors  assembled  in  general 
meetings  ;  and,  as  I  understand  the  act,  the  proprietors  so  assembled 
have  power,  due  notice  being  given  of  the  purposes  of  the  meeting,  to 
originate  proceedings  for  any  purpose  within  the  scope  of  the  company's 
powers,  as  well  as  to  control  the  directors  in  any  acts  which  they  ma}' 
have  originated.  There  ma}'  possibl}'  be  some  exceptions  to  this  pro- 
position, but  such  is  the  general  effect  of  the  provisions  of  the  statute. 

Now,  that  my  opinion  upon  this  case  may  be  clearly  understood,  I 
•will  consider  separately  the  two  principal  grounds  of  complaint  to  which 
I  have  adverted,  with  reference  to  a  ver}'  marked  distinction  between 
them.  The  first  ground  of  complaint  is  one  which,  though  it  might 
l)riraa  facie  entitle  the  corporation  to  rescind  the  transactions  com- 
plained of,  does  not  absolutely  and  of  necessity  fall  under  the  descrip- 
tion of  a  void  transaction.  The  corporation  might  elect  to  adopt  those 
transactions,  and  hold  the  directors  bound  by  them.  In  other  words, 
the  transactions  admit  of  confirmation  at  the  option  of  the  corporation. 
The  second  ground  of  complaint  may  stand  in  a  different  position  ;  I 
allude  to  the  mortgaging  in  a  manner  not  authorized  by  the  powers  of 
the  act.  This,  being  beyond  the  powers  of  the  corporation,  ma}-  admit 
of  no  confirmation  whilst  any  one  dissenting  voice  is  raised  against  it. 
This  distinction  is  found  in  the  case  of  Preston  v.  The  Grand  Collier 
Dock  Coynpany.^ 

On  the  first  point,  it  is  only  necessary  to  refer  to  the  clauses  of  the 
act  to  shew,  that,  whilst  the  supreme  governing  bod}',  the  proprietors  at 
a  special  general  meeting  assembled,  retain  the  power  of  exercising  the 
functions  conferred  upon  them  by  the  act  of  incorporation,  it  cannot  be 
competent  to  individual  corporators  to  sue  in  the  manner  proposed  by 
the  riaintifl's  on  the  present  record.  This  in  effect  purports  to  be  a  suit 
by  cestui  que  trusts,  complaining  of  a  fraud  committed  or  alleged  to 
have  been  committed  by  persons  in  a  fiduciar}^  character.  The  com- 
plaint is,  that  those  trustees  have  sold  lands  to  themselves,  ostensibly 
for  the  benefit  of  the  cestui  que  trusts.  The  proposition  I  have 
advanced  is,  that  although  the  act  should  prove  to  be  voidable,  the 
cestui  que  trusts  may  elect  to  confirm  it.  Now,  who  are  the  cestui  que 
trusts  in  tliis  case?  The  corporation,  in  a  sense,  is  undoubtedly  the^  ^f^ 
cestui  que  trust ;  but  the  majority  of  the  proprietors  at  a  special  general 
meeting  assembled,  independently  of  any  general  rules  of  law  upon  the 
subject,  by  the  very  terms  of  the  incorporation  in  the  present  case,  has 
power  to  bind  the  whole  body,  and  ever}'  individual  corporator  must  be 
taken  to  have  come  into  the  corporation  upon  the  terms  of  being  hable 
to  be  so  bound.  How  then  can  this  Court  act  in  a  suit  constituted  as 
this  is,  if  it  is  to  be  assumed,  for  the  purposes  of  the  argument,  that  the 

1  Supra,  p.  4G4,  n.,  et  eeq.  2  ^  Sim.  327, 5.  C. ;  2  Railway  Cases.  835. 
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powers  of  the  bod}'  of  the  proprietors  are  still  in  existence,  and  ma> 
lawfull}'  be  exercised  for  a  purpose  like  that  I  have  suggested?  Whilst 
the  Court  may  be  declaring  the  acts  complained  of  to  be  void  at  the 
suit  of  the  present  Plaintiffs,  who  in  fact  maj'  be  the  onl^'  proprietors  who 
disapprove  of  them,  the  governing  bod}'  of  proprietors  may  defeat  the 
1  decree  by  lawfully  resolving  upon  the  confirmation  of  the  ver}'  acts 
'which  are  the  subject  of  the  suit.  The  ver^-  fact  that  the  governing 
bod}'  of  proprietors  assembled  at  the  special  general  meeting  may  so  bind 
even  a  reluctant  minority,  is  decisive  to  shew  that  the  frame  of  this 
suit  cannot  be  sustained  whilst  that  body  retains  its  functions.  In  order 
then  that  this  suit  may  be  sustained,  it  must  be  shewn  either  that  there 
is  no  such  power  as  I  have  supposed  remaining  in  the  proprietors,  or,  at 
least,  that  all  means  have  been  resorted  to  and  found  ineffectual  to  set 
that  body  in  motion  :  this  latter  point  is  nowhere  suggested  in  the  bill : 
there  is  no  suggestion  that  an  attempt  has  been  made  by  any  proprietor 
to  set  the  body  of  proprietors  in  motion,  or  to  procure  a  meeting  to  be 
convened  for  the  purpose  of  revoking  the  acts  complained  of.  The 
question  then  is,  whether  this  bill  is  so  framed  as  of  necessity  to  exclude 
the  supposition  that  the  supreme  body  of  proprietors  is  now  in  a  condi- 
tion to  confirm  the  transactions  in  question  ;  or,  if  those  transactions 
are  to  be  impeached  in  a  court  of  justice,  whether  the  proprietors  have 
not  power  to  set  the  corporation  in  motion  for  the  purpose  of  vindicating 
its  own  rights. 

[The  learned  judge  then  controverted  the  plaintiff's  position  that, 
upon  the  allegations  of  the  bill,  it  must  be  regarded  as  impossible  to 
now  legally  convene  a  general  meeting  of  the  shareholders.  He  was  of 
opinion  that  certain  clauses  in  the  act  were  merely  directory,  and  that 
a  general  meeting  could  be  called  even  if  the  corporation  lacked  certain 
officers.  He  also  held,  "that  the  existence  of  a  board  of  directors  dt 
facto  is  sufficiently  apparent  upon  the  statements  in  the  bill."  In  this  dis- 
cussion he  said  —  "  I  have  applied  strictlv  the  rule  of  making  eveiy  iiv- 
tendment  against  the  pleader  in  this  case.  .  .  . :  "  also  —  "  .  . .  I^  have  felt 
boimd  in  favor  of  the  defendants  to  construe  this  bill  with  strictness/'] 

The  second  point  which  relates  to  the  charges~and  incumbrances 
alleged  to  have  been  illegally  made  on  the  property  of  the  company  is 
open  to  the  reasoning  which  I  have  applied  to  the  first  point,  upon  the 
question  whether,  in  the  present  case,  individual  members  are  at  liberty 
to  complain  in  the  form  adopted  by  this  bill ;  for  why  should  this 
anomalous  form  of  suit  be  resorted  to,  if  the  powers  of  the  corporation 
may  be  called  into  exercise  ?  But  this  part  of  the  case  is  of  greater 
difficulty  upon  the  merits.  I  follow,  with  entire  assent,  the  opinion 
exi)ressed  by  the  Vice  Chancellor  in  Preston  v.  The  Grand  Collier  Dock 
Compa)!!/,  that,  if  a  transaction  be  void,  and  not  merely  voidable,  the 
corporation  cannot  confirm  it,  so  as  to  bind  a  dissenting  minority  of  its 
members.  But  that  will  not  dispose  of  this  question.  The  case  made 
with  regard  to  these  mortgages  or  incumbrances  is,  that  they  were  exe- 
cuted in  violation  of  the  provisions  of  the  act.     The  mortgagees  are  not 
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defendants  to  the  bill,  nor  does  the  bill  seek  to  avoid  the  securit}'  itself, 
if  it  could  be  avoided,  on  which  I  give  no  opinion.  The  bill  prays 
inquiries  with  a  view  to  proceedings  being  taken  aliunde  to  set  aside 
these  transactions  against  the  mortgagees.  The  object  of  this  bill 
against  the  defendants  is  to  make  them  individuall}'  and  personally 
responsible  to  the  extent  of  the  injury  alleged  to  have  been  received  by 
the  corporation  from  the  making  of  the  mortgages.  Whatever  the  case 
might  be,  if  the  object  of  the  suit  was  to  rescind  these  transactions, 
and  the  allegations  in  the  bill  shewed  that  justice  could  not  be  done  to 
the  shareholders  without  allowing  two  to  sue  on  behalf  of  themselves 
and  others,  verj'  different  considerations  arise  in  a  case  like  the  present, 
in  which  the  consequences  onh"  of  the  alleged  illegal  acts  are  sought  to 
be  visited  personalh'  upon  the  directors.  The  mone}'  forming  the  con- 
sideration for  the  mortgages  was  received,  and  was  expended  in,  or 
partly  in,  the  transactions  which  are  the  subject  of  the  first  ground  of 
complaint.  Upon  this,  one  question  appears  to  me  to  be,  whether  the 
compan}'  could  confirm  the  former  transactions,  take  the  benefit  of  the 
money  that  has  been  raised,  and  yet,  as  against  the  directors  personalh', 
complain  of  the  acts  which  thej'  have  done,  b}-  means  whereof  the  com- 
pany obtains  that  benefit  which  I  suppose  to  have  been  admitted  and 
adopted  b}-  such  confirmation.  I  think  it  would  not  be  open  to  the 
company  to  do  this ;  and  my  opinion  already  expressed  on  the  first 
point  is,  that  the  transactions  which  constitute  the  first  ground  of  com- 
plaint may  possibly  be  beneficial  to  the  company,  and  maj'  be  so 
regarded  b}-  the  proprietors,  and  admit  of  confirmation.  I  am  of 
opinion  that  this  question,  —  the  question  of  confirmation  or  avoidance, 
—  cannot  properly  be  litigated  upon  this  record,  regard  being  had  to 
the  existing  state  and  powers  of  the  corporation,  and  that  therefore 
that  part  of  the  bill  which  seeks  to  visit  the  directors  personall}'  with 
the  consequences  of  the  impeached  mortgages  and  charges,  the  benefit 
of  which  the  company  enjoys,  is  in  the  same  predicament  as  that  which 
relates  to  the  other  subjects  of  complaint.  Both  questions  stand  on  the 
same  ground,  and,  for  the  reasons  which  I  stated  in  considering  the 
former  point  these  demurrers  must  be  allowed. 
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Garrison,  V.  C.  From  the  above  statement  of  the  contents  of  the 
pleadings,  it  will  appear  that  the  following  excerpts  from  the  brief  of 
counsel  for  the  defendants  correctly  define  the  issue  :  — 

"  The  bill  in  this  case  was  filed  to  compel  the  United  Gas  Improve- 
ment Company  to  account  to  the  United  Electric  Company  of  New  Jer- 
sey for  the  profits  alleged  to  have  been  made  by  the  gas  company  secretly 
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in  the  promotion  of  the  electric  company.  The  gas  company  and  the 
electric  company  are  named  in  the  bill  as  defendants,  but  it  is  obvi- 
ous that  the  gas  company  is  the  only  defendant  against  which  a  decree 
can  be  made.  The  electric  company  was  made  a  party  as  required  by 
the  practice  in  cases  where  a  stockholder  is  permitted  to  bring  suit  to 
enforce  a  claim  which  the  company  should  have  prosecuted  volun- 
tarily. .  .  . 

"  The  electric  company  filed  the  plea  for  the  reasons  stated  therein, 
and  in  the  schedules  thereto  annexed,  and  insists  that  as  it  thinks  the 
bringing  of  such  a  suit  is  inexpedient,  all  things  considered,  it  has  a 
right  to  prohibit  any  stockholder  from  doing  so  who  differs  with  the 
judgment  of  its  board  of  directors  on  that  subject." 

A  stockholder  sets  up  that  approximately  $20,000,000  of  stock  as  a 
secret  profit  was  made  by  the  promoter  out  of  the  incorporation  of 
the  company  of  which  he  is  a  stockholder.  He  sues  the  promoter  and 
joins  his  corporation,  which  has  refused  to  bring  the  suit,  to  recover 
the  $20,000,000  of  stock.  His  corporation  responds  that  it  deems  it 
inexpedient  to  bring  the  suit.  The  single  point  is  whether  a  board  of 
directors  may  prohibit  a  stockholder  from  bringing  a  suit  in  behalf  of 
the  corporation  to  recover  moneys  secretly  made  by  a  promoter  out 
of  the  incorporation  of  the  company,  if,  in  the  judgment  of  the  board, 
it  is  inexpedient  to  bring  such  a  suit. 

There  can  be  no  question  that  promoters  are  liable  to  the  corpora- 
tion for  profits  secretly  made  by  them  in  its  promotion,  and  that  such 
liability  arises  in  cases  where  future  allottees  of  stock  are  con- 
cerned. 

There  can  be  likewise  no  question  that  where  the  corporation  re- 
fuses to  bring  a  suit  stockholders  may  sue  in  its  behalf,  joining  it  as 
a  defendant. 

It  is  true  that  courts  will  not  interfere,  as  a  rule,  with  the  manage- 
ment of  corporations  by  the  directors  thereof  when  they  are  acting 
within  their  powers  and  in  good  faith.  But  whether  the  directors 
are  acting  in  good  faith  and  as  honest,  diligent  trustees,  or  not,  will 
be  inquired  into  by  the  courts  at  the  instance  of  stockholders  in  cases 
like  the  present. 

"  A  stockholder  has  no  standing  in  the  court  to  prosecute  such  an 
action  except  on  the  refusal  of  the  directors,  either  actual  or  presump- 
tive, to  prosecute.  But  such  refusal  of  the  directors  to  prosecute  must 
be  an  unjustifiable  refusal."  W'dlourjhby  v.  Cliicago  Junction  Kail- 
ways  Co.,  50  N.  J.  Eq.  (5  Dick.)  at  p.  GG7  (Vice-Chancellor  Green, 
1892). 

In  the  case  of  Kessler  v.  Ensley  Company,  129  Fed.  Rep.  397  (at 
p.  400),  the  court  said  :  "  Of  necessity,  then,  the  governing  body,  in 
every  intra  vires  matter,  has  a  discretion  to  determine  what  action  to 
take  on  the  stockholder's  request  to  sue,  and  when  the  stockholder 
comes  into  court  tlie  first  question  it  must  determine  is  whether  that 
discretion  has  been  properly  or  improperly  exercised." 
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The  Supreme  Court  of  the  United  States  reviewed  the  previous  de- 
cisions concerning  this  matter,  and  announced  the  true  rule  in  the  case 
of  Corbus  V.  Alaska  Treadwell  Gold  Mining  Co.,  187  U.  S.  455 ;  47  L. 
Ed.  256 :  — 

"  This  court  will  examine  the  bill  in  its  entirety  and  determine 
whether,  under  all  the  circumstances,  the  plaintiff  has  made  such  a 
showing  of  wrong  on  the  part  of  the  corporation  or  its  officers  and 
injury  to  himself  as  will  justify  the  suit."  And  it  likewise  quoted 
with  approval  the  following  language :  "  The  circumstances  of  each 
case  must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought." 

Viewing  this  case  in  the  light  of  the  principles  which  must  be  ap- 
plied to  it,  and  of  the  authorities  which  have  been  quoted,  can  it  be 
said  that  the  directors  have  shown  justification  for  refusing  to  bring 
a  suit  to  recover  approximately  $20,00Q,000  of  stock  improperly  ob- 
tained by  a  promoter  ? 

Would  it  not  clearly  be  held  by  any  court  to  be  a  breach  of  trust 
for  directors  to  neglect  or  refuse  to  recover,  or  seek  to  recover,  such 
an  amount  of  stock  improperly  obtained  from  it  by  a  promoter  ? 

It  is  perfectly  clear  that  if  the  complainant  sets  forth  a  good  cause 
of  action,  and  there  is  a  right  in  the  corporation  to  recover  $20,000,000 
of  stock  from  the  promoter,  it  is  a  clear  breach  of  trust  on  the  part  of 
the  directors  not  to  proceed  to  recover  the  same. 

Forthem  ±o_xepJy  that  it  is  by  thenuieemed  inexpedient  to  do  so^ 
isonly  to  emphasize .  the  breach  of  trust  thfty  a.re  committing  by  not 
doing  so. 

I  am  aware  that  counsel  for  the  defendant  argues  that  their  unwill- 
ingness to  bring  the  suit,  and  that  which  in  their  judgment  makes  it 
inexpedient  to  bring  the  suit,  proceeds  from  their  view  that  the  suit 
cannot  succeed.  I  think  L  have  sufficiently  expressed  my  idea  that 
this  issue  is  not  present  before  me  for  determination.  If,  on  the  face 
of  the  bill,  it  appears  that  the  complainant  cannot  succeed,  then  de- 
murrer is  the  proper  remedy.  If  the  bill,  however,  does  set  up  a 
good  cause  of  action,  then,  as  I  have  already  pointed  out,  the  plea 
does  not  set  up  any  other  facts  excepting  the  passage  by  the  directors 
of  a  resolution  refusing  to  bring  the  suit  because  in  their  judgment 
inexpedient. 

There  was  much  argument  before  me  upon  issues  which  I  do  not 
find  in  the  case,  the  defendant  contending  that  it  had  sufficiently 
shown  that  the  suit  ought  not  to  be  brought  because  it  could  not  be 
successful,  and  the  complainant  replying  that  the  statements  in  the 
report  of  the  committee,  as  incorporated  into  the  plea,  show  clearly 
that  there  is  a  cause  of  action,  and  that  the  defendant  has  not,  on  the 
merits,  shown  any  reason  why  the  suit  should  not  be  brought.  I  do 
not  stop  to  consider  these  questions  for  the  reasons  given.  I  find 
that  the  complainant  sets  out  a  cause  of  action,  and  that  the  defend- 
ant replies  by  plea  that  it  deems  it  inexpedient  to  bring  a  suit  for 
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this  cause  of  action,  aud  that  the  complainant,  its  stockholder,  is 
precluded  by  reason  of  this  fact. 

I  find  that  the  principle  to  be  applied  is  that  the  stockholder  may- 
appeal  to  the  discretion  of  the  court  in  this  respect,  and  upon  con- 
sidering the  whole  case,  I  do  not  think  it  appears  that  the  defendant 
was  justified  in  refusing  to  bring  the  suit,  with  the  result  that  the 
complainant  may  proceed,  and  the  plea  must  be  overruled. 


DODGE  V.   WOOLSEY. 

1855.     18  Howard  ( U.  S.),  331.1 

Appeal  from  the  U.  S.  Circuit  Court  for  the  District  of  Ohio. 

This  is  a  suit  in  equity  by  John  M,  Woolsey,  to  enjoin  the  collection 
of  a  tax,  assessed  by  the  State  of  Ohio,  on  the  Commercial  Branch 
Bank  of  Cleveland,  a  branch  of  the  State  Bank  of  Ohio.  The  de- 
fendants are  Dodge,  the  tax  collector,  the  directors  of  the  bank,  and 
the  bank  itself. 

Woolsey  avers  that  he  is  a  citizen  of  Connecticut,  that  he  is  the 
owner  of  thirty  shares  in  the  Branch  Bank  of  Cleveland,  that  Dodge 
and  the  other  defendants  are  all  citizens  of  Ohio,  and  that  the  Com- 
mercial Branch  Bank  is  a  corporation,  made  such  b}^  an  act  of  the 
legislature  of  Ohio.  He  alleges  that,  by  the  act  of  incorporation,  the 
Bank  was  to  pay  semiannually  to  the  State  a  certain  percentage  on  its 
profits,  which  was  to  be  in  lieu  of  all  taxes  to  which  the  corporation,  or 
the  stockholders  on  account  of  their  stock,  would  otherwise  be  subject. 
He  further  alleges  that  subsequent  changes  were  made  by  the  constitu- 
tion and  statutes  of  Ohio,  undertaking  to  tax  the  Bank  at  a  different 
and  more  burdensome  rate.  He  asks  the  Court  to  enjoin  Dodge  from 
collecting  by  distress  a  tax  which  has  been  assessed  against  the  Bank 
under  this  law  ;  contending  that  the  subsequent  statute  and  assessment 
are  in  violation  of  the  clause  in  the  U.  S.  Constitution,  which  prohibits 
States  from  passing  laws  impairing  the  obligation  of  contracts.  He 
finally  declares  that,  as  a  stockholder  of  the  Bank,  he  had  requested 
the  directors  to  take  measures,  by  suit  or  otherwise,  to  assert  the 
franchises  of  the  Bank  against  the  collection  of  what  he  believes  to  be 
an  unconstitutional  tax,  and  that  they  had  refused  to  do  so. 

Dodge  filed  an  answer,  in  which  he  denied  that  Woolsey  had  made 
any  application  to  the  directors  to  prevent  the  collection  of  the  tax. 
But  it  was  agreed  by  the  counsel  that  such  an  application  had  been 

'  Statement  abridged.  Only  so  much  of  the  case  is  given  as  relates  to  one  poin^ 
—Ed. 
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made;  and  tbat  the  directors  replied  that,  thougii  concurring  in  the 
view  that  the  tax  was  illegal,  yet,  in  consideration  of  the  many  obstacles 
in  the  way  of  testing  the  law  in  the  Courts  of  the  State,  they  could  not 
consent  to  take  the  action  which  they  were  asked  to  take. 

Spalding  and  Pugh,  for  appellant. 

Stanberry  and  Vint07i,  for  appellee. 

Wayne,  J.     [After  stating  the  case]. 

Upon  the  foregoing  pleadings  and  admission,  the  circuit  court  ren- 
dered a  final  decree  for  the  complainant,  perpetually  enjoining  the 
treasurer  against  the  collection  of  the  tax,  under  the  act  of  the  13th 
February,  1852,  and  subjecting  the  defendant,  Dodge,  to  the  payment 
of  the  costs  of  the  suit.  From  that  decision  the  defendant,  Dodge,  has 
appealed  to  this  court. 

His  counsel  have  relied  upon  the  following  points  to  sustain  the 
appeal : 

1.  The  complainant  does  not  show  himself  to  be  entitled  to  relief  in 
a  court  of  chancery,  because  the  charter  of  the  bank  provides  that  its 
affairs  shall  be  managed  by  a  board  of  directors,  and  that  they  are  not 
amenable  to  the  stockholders  for  an  error  of  judgment  merely.  And 
that  in  order  to  make  them  so,  it  should  have  been  averred  that  they 
were  in  collusion  with  the  tax  collector  in  their  refusal  to  take  legal 
steps  to  test  the  validit}'  of  the  tax. 

2.  It  was  urged  that  this  suit  had  been  improperly  brought  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ohio,  because  it  is 
a  contrivance  to  create  a  jurisdiction,  where  none  fairlj-  exists,  b}'  sub- 
stituting an  individual  stockholder  in  place  of  the  Commercial  Bank 
as  complainant,  and  making  the  directors  defendants ;  the  stockholder 
being  made  complainant,  because  he  is  a  citizen  of  the  State  of  Con- 
necticut, and  the  directors  being  made  defendants  to  give  countenance 
to  his  suit. 

3.  It  was  said,  if  the  foregoing  points  were  not  available  to  defeat 
the  action,  that  it  might  be  contended  that  the  defendant  was  in  the 
discharge  of  his  official  duty  when  interrupted  b}'  the  mandate  of  the 
circuit  court,  and  that  the  tax  had  been  properly  assessed  b}-  the  law  of 
the  State,  in  conformity  with  its  constitution,  of  the  1st  September, 
1851. 

We  will  consider  the  points  in  their  order.  The  first  comprehends 
two  propositions,  namely :  that  courts  of  equit}'  have  no  jurisdiction 
over  corporations,  as  such,  at  the  suit  of  a  stockholder  for  violations  of 
charters,  and  none  for  the  errors  of  judgment  of  those  who  manage 
their  business  ordinarily'. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still,  it  has 
been  found  necessary,  for  prevention  of  injuries  for  which  common-law 
courts  were  inadccinato,  to  entertain  in  equity  such  a  jurisdiction  in  the 
progressive  development  of  the  powers  and  effects  of  private  corpora- 
tions upon  all  the  business  and  interests  of  society. 

It  is  now  no  longer  doHbted,  either  in  England  or  the  United  States, 
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that  courts  of  eqiut3-,  in  both,  have  a  jurisdiction  over  corporations,  at 
the  instance  of  one  or  more  of  their  members ;  to  apply  preventive 
remedies  by  injunction,  to  restrain  those  who  administer  them  from 
doing  acts  which  would  amount  to  a  violation  of  charters,  or  to  prevent 
any  misapplication  of  their  capitals  or  profits,  which  might  result  in 
lessening  the  dividends  of  stockholders,  or  the  value  of  their  shares,  as 
either  may  be  protected  b}-  the  franchises  of  a  corporation,  if  the  acts 
intended  to  be  done  create  what  is  in  the  law  denominated  a  breach  of 
trust.  And  the  jurisdiction  extends  to  inquire  into,  and  to  enjoin,  as 
the  case  may  require  that  to  be  done,  an}'  proceedings  by  individuals, 
in  whatever  character  they  may  profess  to  act,  if  the  subject  of  com- 
plaint is  an  imputed  violation  of  a  corporate  franchise,  or  the  denial  of 
a  right  growing  out  of  it,  for  which  there  is  not  an  adequate  remedy  at 
law.  2  Russ.  &  Mylne  Ch.  R.,  Cunliffe  v.  Manchester  and  Bolton 
Canal  Compan}-,  480,  «.;  Ware  v.  Grand  Junction  Water  Compan}-,  2 
Russ.  &  Mylne,  470 ;  Bagshaw  v.  Eastern  Counties  Railway  Compan}', 
7  Hare  Ch.  R.  114 ;  Angell  &  Ames,  4th  ed.  424,  and  the  other  cases 
there  cited. 

It  was  ruled  in  the  case  of  Cunliffe  v.  The  Manchester  and  Bolton 
Canal  Company,  2  Russ.  &  Mylne  Ch.  R.  481,  that  where  the  legal 
remedy  against  a  corporation  is  inadequate,  a  court  of  equity  will 
interfere,  and  that  there  were  cases  in  which  a  bill  in  equity  will  lie 
against  a  corporation  by  one  of  its  members.  "It  is  a  breach  of 
irust  towards  a  shareholder  in  a  joint  stock  incorporated  compan}-, 
established  for  certain  definite  purposes  prescribed  by  its  charter, 
if  the  funds  or  credit  of  the  company  are,  without  his  consent,  diverted 
from  such  purpose,  though  the  misapplication  be  sanctioned  by  the 
votes  of  a  majorit}- ;  and,  therefore,  he  may  file  a  bill  in  equity  against 
the  company  in  his  own  behalf  to  restrain  the  company-  by  injunction 
from  any  such  diversion  or  misapplication."  In  the  case  of  Ware  v. 
Grand  Junction  Water  Company,  2  Russell  &  Mylne,  a  bill  filed  by  a 
member  of  the  compan}'  against  it.  Lord  Brougham  said  :  "  It  is  said 
this  is  an  attempt  on  the  part  of  the  company  to  do  acts  which  they  are 
not  empowered  to  do  by  the  acts  of  parliament,"  meaning  tlie  charter  of 
the  company ;  "so  far  I  restrain  them  by  injunction."  "Indeed,  an 
investment  in  the  stock  of  a  corporation  must,  by  every  one,  be  con- 
sidered a  wild  speculation,  if  it  exposed  the  owners  of  the  stock  to  all 
sorts  of  risk  in  support  of  j)lausible  projects  not  set  forth  and  au- 
thorized by  the  act  of  incorporation,  and  which  may  possibly  lead 
to  extraordinary  losses."  The  same  jurisdiction  was  invoked  and 
applied  in  the  case  of  Bagshaw  v.  The  Eastern  Counties  Railway  Com- 
pany ;  so,  also,  in  Coleman  v.  The  same  comi)any,  10  Beavan's  Ch. 
Reports,  1.  It  appeared  in  that  case  that  the  directors  of  the  com- 
pany, for  the  purpose  of  increasing  their  traffic,  proposed  to  guarantee 
certain  profits,  and  to  secure  the  capital  of  an  intended  steam  packet 
company,  which  was  to  act  in  connection  with  the  railway.'  It  was 
held,  such  a  transaction  was  not  within  the  scope  of  their  powers,  and 
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they  were  restrained  by  injunction.     And  in  the  second  place,  that  in 
such  a  case  one  of  the  shareholders  in  the  railway  company  was  entitled 
to  sue  in  behalf  of  himself  and  all  the  other  shareholders,  except  the 
directors,  who  were  defendants,  although  some  of  the  shareholders  had 
taken  shares  in  the  steam  packet  company.     It  was  contended  in  this 
case  that  the  corporation  might  pledge,  without  limit,  the  funds  of  the   -; 
company  for  the  encouragement  of  other  transactions,  however  various    3 
and  extensive,  provided  the  object  of  that  liability  was  to  increase  the   i 
traffic  upon  the  railway,  and  thereby  increase  the  traffic  to  the  share-  / 
holders.     But  the  master  of  the  rolls,  Lord  Langdale,  said,  "  there  was 
no  authority  for  anything  of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  corporation  to  apply  its  capital 
to  objects  not  contemplated  by  its  charter,  but  also  to  apply  its  profits. 
And  therefore  a  shareholder  may  maintain  a  bill  in  equity  against  the 
directors  and  compel  the  company  to  refund  any  of  the  profits  thus 
improperly  applied.  It  is  an  improper  application  for  a  railwaj'  corn- 
pan}'  to  invest  the  profits  of  the  company  in  the  purchase  of  shares  in 
another  company. 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  paragraphs 
391,  393.  "  In  cases  where  the  legal  remedy  against  a  corporation  is 
inadequate,  a  court  of  equity  will  interfere,  is  well  settled,  and  there 
are  cases  in  which  a  bill  in  equity  will  lie  against  a  corporation  by  one 
of  its  members."  "  Though  the  result  of  the  authorities  clearly  is,  that  1 
in  a  corporation,  when  acting  within  the  scope  of  and  in  obedience  to  j 
the  provisions  of  its  constitution,  the  will  of  the  majority,  duly  ex- 
pressed at  a  legally  constituted  meeting,  must  govern ;  yet  beyond  the  / 
limits  of  the  act  of  incorporation,  the  will  of  the  majority  cannot  make 
an  act  valid ;  and  the  powers  of  a  court  of  equity  may  be  put  in  motion 
at  the  instance  of  a  single  shareholder,  if  he  can  show  that  the  cor- 
poration are  employing  their  statutory  powers  for  the  accomplishment 
of  purposes  not  within  the  scope  of  their  institution.  Yet  it  is  to  be 
observed,  that  there  is  an  important  distinction  between  this  class  of 
cases  and  those  in  which  there  is  no  breach  of  trust,  but  only  error  and 
misapprehension,  or  simple  negligence  on  the  part  of  the  directors."  .  .  . 

We  have  then  the  rule  and  its  limitation.  It  is  contended  that  this 
case  is  within  the  limitation ;  or  that  the  directors  of  the  Commercial 
Bank  of  Cleveland,  in  their  action  in  respect  to  the  tax  assessed  upon 
it,  under  the  act  of  April  18,  1852,  and  in  their  refusal  to  take  proper 
measures  for  testing  its  validity,  have  committed  an  "  error  of  judg- 
ment merely." 

Now,  in  our  view,  the  refusal  upon  the  part  of  the  directors,  by  their 
own  showing,  partakes  more  of  disregard  of  duty,  than  of  an  error  of 
judgment.  It  was  a  non-performance  of  a  confessed  official  obligation, 
amounting  to  what  the  law  considers  a  breach  of  trust,  though  it  may 
not  involve  intentional  moral  delinquency.    It  was  a  mistake,  it  is  true, 
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of  what  tlieir  duty  required  from  them,  according  to  their  own  sense  of 
it,  but,  being  a  duty  by  their  own  confession,  their  refusal  was  an  act 
outside  of  the  obligation  which  the  charter  imposed  upon  them  to  pro- 
tect what  they  conscientiously  believed  to  be  the  franchises  of  the  bank. 
A  sense  of  duty  and  conduct  contrary  to  it,  is  not  "an  error  of  judg- 
ment merely,"  and  cannot  be  so  called  in  any  case.  It  amounted  to 
an  illegal  application  of  the  profits  due  to  the  stockholders  of  the  bank, 
into  which  a  court  of  equity  will  inquire  to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors  was  not 
"an  error  of  judgment  merely,"  but  a  breach  of  duty,  it  is  our  opinion 
that  they  were  properly  made  parties  to  the  bill,  and  that  the  jurisdic- 
tion of  a  court  of  equity  reaches  such  a  case  to  give  such  a  remedy  as 
its  circumstances  may  require.  This  conclusion  makes  it  unnecessary 
for  us  to  notice  further  the  point  made  by  the  counsel  that  the  suit 
should  have  been  brought  in  the  name  of  the  corporation,  in  support  of 
which  they  cited  the  case  of  the  Bank  of  the  United  States  v.  Osborn. 
The  obvious  difference  between  this  case  and  that  is,  that  the  Bank  of 
the  United  States  brought  a  bill  in  the  circuit  court  of  the  United  States 
for  the  district  of  Ohio,  to  resist  a  tax  assessed  under  an  act  of  that 
State,  and  executed  by  its  auditor,  and  here  the  directors  of  the  Com- 
mercial Bank  of  Cleveland,  by  refusing  to  do  what  they  had  declared  it 
to  be  their  dut}^  to  do,  have  forced  one  of  its  corporators,  in  self- 
defense,  to  sue.  If  the  directors  had  done  so  in  a  State  court  of  Ohio, 
and  put  their  case  upon  the  unconstitutionality  of  the  tax  act,  because 
it  impaired  the  obligation  of  a  contract,  and  had  the  decision  been 
against  such  claim,  the  judgment  of  the  State  court  could  have  been 
re-examined,  in  that  particular,  in  the  supreme  court  of  the  United 
States,  under  the  same  authority  or  jurisdiction  b}'  which  it  reversed 
the  judgment  of  the  supreme  court  of  Ohio,  in  the  case  of  the  Piqua 
Branch  of  the  State  Bank  of  Ohio  v.  Jacob  Knoop,  treasurer  of  Miami 
county,  16  How.  369. 

Decree  of  Circuit  Court  affirmed. 
Catron,  J.,  Daniel,  J.,  and  Campbell,  J.,  dissented. 
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1873.     18  Wallace  {U.  S.),  626. 

Appeal  from  the  Circuit  Court  for  the  District  of  Iowa. 

Dows,  a  citizen  of  New  York,  in  behalf  of  himself  and  all  other  non- 
resident citizens  of  Iowa,  who  were  stockholders  in  the  Chicago,  Rock 
Island,  and  Pacific  Railroad  Company',  filed  a  bill  in  the  court  below 
against  the  city  of  Davenport,  and  its  marshal,  to  arrest  the  collection 
of  a  tax,  alleged  to  be  illegal,  levied  by  the  said  city  for  general  revenue 
purposes,  on  the  property  of  the  company  within  its  limits.  The  bill 
assigned  as  a  reason  for  its  being  filed  b}'  Dows,  a  stockholder  in  the 
company,  instead  of  by  the  company  itself,  that  the  company  neglected 
and  refused  to  take  action  on  the  subject.  A  demurrer  was  interposed 
to  the  bill,  which  was  overruled,  and  on  the  defendants  refusing  to 
answer  over,  the  Circuit  Court  ordered  that  the  collection  of  the  tax  be 
perpetuall}'  enjoined.  From  this,  its  action,  the  defendants  appealed, 
insisting  that  the  Circuit  Court  erred  in  overruling  the  demurrer,  for 
three  reasons : 

First.  Because  the  railrof^d  nompnny  was  not  made  a  party  to 
the  bill.  "     ' ' 


Second.  Because  the  complainant  had  a  complete  remedy  at 
law ;  and, 

Third.  Because  the  tax  in  question  was  a  proper  charge  against 
the  property  of  the  corporation. 

Mr.  J.  N.  Mogers  for  the  appellants ;  Mr.  T.  F.  Witheroio^ 
contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 

It  is  unnecessary'  to  notice  the  last  two  reasons  assigned,  why  the 
demurrer  should  not  have  been  overruled,  as  the  first  is  well  taken. 
Indeed,  it  would  be  improper  to  pass  on  the  merits  of  the  controversy 
until  the  proper  parties  to  be  affected  b}'  the  decision  are  before  the 
court. 

That  a  stockholder  may  bring  a  suit  when  a  corporation  refuses  is 
settled  in  Dodge  v.  Woolsey,"^  but  such  a  suit  can  only  be  maintained 
on  the  ground  that  the  rights  of  the  corporation  are  involved.  These 
rights  the  individual  shareholder  is  allowed  to  assert  in  behalf  of  himself 
and  associates,  because  the  directors  of  the  corporation  decline  to  take 
the  proper  steps  to  assert  them.  Manifestly  the  proceedings  for  this 
purpose  should  be  so  conducted  that  any  decree  which  shall  be  made 
on  the  merits  shall  conclude  the  corporation.  This  can  only  be  done 
by  making  the  corporation  a  part}'  defendant.  The  relief  asked  is  on 
behalf  of  the  corporation,  not  the  individual  shareholder,  and  if  it  be 
granted  the  complainant  derives  only  an  mcidental  benefit  from  it.  It 
would  be  wrong,  in  case  the  shareholder  were  unsuccessful,  to  allow 

1  18  Howard,  340. 
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the  corporation  to  renew  the  litigation  in  another  suit,  involving  pre- 
cisely the  same  subject-matter.  To  avoid  such  a  result,  a  court  of 
equity  will  not  take  cognizance  of  a  bill  brought  to  settle  a  question  in 
which  the  corporation  is  the  essential  party  in  interest,  unless  it  is 
made  a  party  to  the  litigation. 

In  this  case  the  tax  sought  to  be  avoided  was  assessed  against  the 
Chicago,  Eock  Island,  and  Pacific  Railroad  Company,  and  the  decree 
rendered  discharges  the  company  from  the  payment  of  this  tax.  The 
corporation,  therefore,  should  have  been  made  a  party  to  the  suit,  and 
as  it  was  not,  the  demurrer  should  have  been  sustained. 

Decree  reversed,  and  the  cause  remanded  for  further  proceedings, 

In  conformity  with  this  opinion. 


Knowlton,  J.,   IN  DUNPHY  v.   TRAVELLER  NEWSPAPER 

ASSOCIATION. 

1888.     146  Massachusetts,  495,  p.  498. 

Knowlton,  J.  .  .  .  The  only  exception  to  the  rule  that  a  stock- 
holder must  apply  to  the  directors,  and  also  if  need  be  to  the  corpora- 
tion, for  redress  of  a  wrong  done  it,  before  he  can  sue  in  a  court  of 
equity,  for  himself  and  in  behalf  of  other  stockholders,  is  when  it 
appears  that  such  application  would  be  unavailing  to  protect  his  rights. 
Brewer  v.  Boston  Theatre,  104  Mass.  378.  Allen  Wilson,  28  Ped.  Rep. 
667.  Ilawes  v.  Oakland,  104  U.  S.  450.  Detroit  v.  Beaii,  106  U.  S. 
537.  Dimpfell  v.  Ohio  &  Mississippi  Railway,  110  U.  S.  209.  Foss 
V.  Harhottle,  2  Hare,  461.  That  may  happen  when  the  directors  them- 
selves are  the  wrongdoers,  or  are  in  fraudulent  combination  with  them, 
or  when  the  corporation  is  controlled  by  them,  or  when  it  is  necessary 
that  action  should  be  taken  too  speedily  to  leave  time  for  a  corporate 
meeting  of  stockholders. 

In  the  case  at  bar  there  is  an  averment  that  Roland  Worthington, 
the  alleged  wrongdoer,  has  for  a  long  time  controlled  a  majority  of  the 
stock,  and  has  elected  such  persons  directors  as  he  chose.  That  states 
a  sufficient  reason  for  not  applying  to  the  corporation,  at  a  meeting  of 
its  members,  for  action  to  redress  its  wrongs.  But  it  is  not  alleged 
that  the  plaintiff  ever  attempted  to  move  the  directors  in  the  interest 
of  the  corporation  in  the  matters  complained  of,  or  that  any  good 
reason  existed  for  his  failure  so  to  do.  It  does  not  even  appear  who 
or  how  many  the  directors  are.  It  is  said  that  the  defendants  Roland 
Worthington  and  Roland  Worthington  the  younger  are  directors, 
but  no  others  are  named.  The  law  provides  that  there  shall  be  at 
least  three,  and  it  is  to  be  presumed  that  there  are  others  be- 
sides these  defendants.  Rev.  Sts.  c.  38,  §  3.  Pub.  Sts.  c.  106,  §  25. 
There  is  no  allegation  of  fraud,  or  of  wrongful  combination  with 
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Roland  "Worthington,  or  of  other  misconduct,  on  the  part  of  any  of 
them.  And  it  cannot  be  presumed,  in  the  absence  of  such  averments, 
that  they  would  refuse  to  do  their  duty  if  their  attention  were  called 
to  it. 

In  Breirer  v.  Boston  Theatre,  uhi  supra,  —  a  much  stronger  case  for 
the  plaintiff  than  this,  —  an  allegation  was  in  these  words :  "  A  ma- 
jority of  the  present  board  of  directors  of  said  defendant  corporation 
are  acting  in  the  interest  of,  and  are  under  the  control  of,  Tompkins  / 

and  Thayer,"  the  authors  of  the  alleged  frauds  ;  and  it  was  held  that  \ 

this  allegation  did  not  set  forth  a  sufficient  reason  for  bringing  a  suit 
without  first  requesting  the  directors  to  do  it.^ 

^  The  following  "  Additional   Rule  of  Practice   in   Equity,"  No.  94,  was  promnl-  I 
gated  by  the  U.  S.  Supreme  Court,  Jan.  23,  1882,  and  is  printed  in  vol.  104  U.  S. 
Preface,  ix. :  — 

"  Every  bill  brought  by  one  or  more  stockholders  in  a  corporation,  against  the  cor- 
poration and  other  parties,  founded  on  rights  which  may  properly  be  asserted  by  the 
corporation,  must  be  verified  by  oath,  and  must  contain  an  allegation  that  the  plaintiff 
was  a  shareholder  at  the  time  of  the  transaction  of  which  he  complains,  or  that  his 
share  had  devolved  on  him  since  by  operation  of  law  ;  and  that  the  suit  is  not  a  collusive 
one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a  case  of  which  it  would 
not  otherwise  have  cognizance.  It  must  also  set  forth  with  particularity  the  efforts  of 
the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the  managing  directors 
or  trustees,  and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his  failure  ta 
obtain  such  action." 
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(e)  To  prevent  and  redress  an  Appropriation  of  Corporate  Assets  by  the  Majority. 
Wells,  J.,  in  BEEWER  v.  BOSTON  THEATRE  et  al. 

1870.    104  Massachusetts,  378,  pp.  394-397.1 

Wells,  J.  .  .  .  The  defendants  contend  that  the  corporation  cannot 
be  deprived  of  its  right  to  determine,  in  all  matters  not  ultra  vires, 
whether  to  impeach  or  to  ratify  transactions  supposed  to  be  preju- 
dicial to  its  interests.  Granting  this  position,  it  would  result  that  in 
no  case,  as  to  matters  intra  vires,  could  a  suit  be  maintained  by  indi- 
vidual stockholders  to  enforce  rights  or  redress  wrongs  of  the  corpo- 
rate body,  except  where  the  delay  necessary  in  order  to  secure  corporate 
action  might  defeat  or  endanger  the  attainment  of  appropriate  relief. 
If,  when  called  upon  to  act,  the  corporate  body  should  elect  to  confirm 
the  supposed  wrongful  transactions,  or  should  do  so  indirectly  by  re- 
fusal to  act,  they  would  no  longer  be  open  to  impeachment.  If,  on 
the  other  hand,  it  should  determine  to  take  action,  it  would  do  so  in 
its  own  name  and  behalf ;  and  there  would  be  no  ground  of  necessity 
for  proceedings  in  the  name  of  the  individual  corporator. 

We  are  not  prepared  to  say  that  this  would  not  be  the  case  in  all 
matters  to  which  the  only  objection  is  that  they  are  prejudicial,  or 
supposed  to  be  so,  to  the  corporate  interests  merely,  but  not  illegal  in 
themselves,  and  affecting  all  the  corporators  alike.  Perhaps  it  would 
be  so  whenever  the  surrender  of  property  or  the  release  of  rights, 
acquired  by  the  corporation  through  the  transactions  sought  to  be 
impeached,  is  necessary  in  order  to  reach  the  proper  remedy.  Great 
Liixembourg  Railway  Co.  v.  Magnay,  25  Beav.  586.  The  corporation 
might  be  entitled  to  determine  for  itself  exclusively  whether  it  would 
retain  or  release  property  or  rights  thus  acquired,  although  it  thereby 
precluded,  or  rendered  ineffectual,  all  proceedings  against  parties  who 
may  have  made  illegal  or  fraudulent  gains  out  of ,  the  transactions. 
These  questions,  however,  we  need  not  at  present  decide. 

The  cases  now  before  us  involve  no  release  of  property  or  rights-  by 
the  corporation.  The  alleged  wrongs  are  not  merely  prejudicial  to  the 
interests  of  the  corporation ;  but  are  such  as  tend  to  deprive  one  part 
of  the  corporators  of  their  rightful  share  in  the  fruits  of  the  common 
property  and  business,  for  the  advantage  of  others  of  the  corporators. 
This  inequality  and  injustice  is  accomplished  by  means  of  the  control 
over  the  corporate  organization  and  management,  which  has  been 
secured  by  the  parties  so  benefited.  By  the  amendments  to  the  several 
bills  it  is  alleged  that  such  control  has  been  exercised  since  the  year 

I  This  was  a  bill  in  equitj',  brought  by  minority  stockholders,  against  the  corporation 
iind  against  certain  directors  and  other  individuals,  for  fraudulently'  conspiring  to  lease  the 
corporate  property  on  a  rent  much  below  the  market  value  and  share  in  the  profits  of  the 
lessees.  The  bill  (as  amended)  alleged  that  individual  defendants  own  or  control  a  majority 
of  the  stock  and  control  the  proceedings  at  stockholders'  meetings;  also  that  a  majority  of 
the  directors  are  fraudulently  colluding  with  these  defendants  to  continue  to  them  the  con- 
/    trol  of  the  corporation  and  its  property.    A  demurrer  was  overruled.  —  Ed. 
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1866,  inclusive,  by  Tompkins  and  Thayer,  with  the  aid  of  the  other 
defendants.  That  which  is  important  is  the  fact  of  such  control  and 
its  exercise  for  such  purpose,  rather  than  the  means  by  which  it  has 
been  obtained.  A  majority  of  the  corporators  have  no  right  to  exer- 
cise the  control,  over  the  corporate  management,  which  legitimately 
belongs  to  them,  for  the  purpose  of  appropriating  the  corporate  pro- 


perty or  Its  avails  or  income  to  themselves  or  to  any  of  the  share- 
'.  lolders,  to  the  exclusion  or  prejudice  of  the  others.    And  if  any  have 


obtained  such  unfair  advantage  by  fraud  or  abuse  of  the  trust  con- 
fided to  them  as  officers  or  agents  of  the  corporation,  it  is  not  in  the 
power  of  a  majority  to  ratify  or  condone  the  fraud  and  breach  of  trust, 
so  far  as  it  aifects  the  rights  of  the  others,  without  reasonable  restitu- 
tion. This  proposition,  if  stated  in  reference  to  formal  transactions, 
such  as  assessments  of  capital  or  dividends  of  income,  would  not  be 
questioned.  Preston  v.  Grand  Collier  Dock  Co.,  11  Sim.  327.  Hodg- 
kinson  v.  National  Live  Stock  Insurance  Co.,  26  Beav.  473.  But  the 
indirect  appropriation  of  the  common  property,  profits  or  means  of 
profit,  to  their  own  benefit,  by  any  portion  of  the  corporators,  in  fraud 
of  their  associates,  is  equally  incapable  of  being  authorized  or  ratified 
by  the  vote  of  a  majority  of  the  corporators,  or  by  any  act  or  omission 
of  the  corporate  body.  Gregory  v.  Patchett,  33  Beav.  595.  Ativool  v, 
Merryweather,  Law  Kep.  5  Eq.  464,  note.  If  it  were  otherwise,  the 
minority  would  be  without  means  of  protection  or  redress  against 
inequality  and  injustice.  They  would  be  equally  so  if  they  could 
obtain  redress  only  in  the  name  and  through  the  action  of  the  corpo- 
ration itself.  Such  acts  are  wrongs  done  primarily  to  the  corporation ; 
and  therefore  the  restitution  or  redress  is  to  be  secured  to  the  corpo- 
ration. But  in  their  effect  and  essential  character  they  are  wrongs 
to  the  individual  shareholder,  inflicted  upon  his  corporate  interests 
by  means  of  the  control  over  those  interests  secured  through  the  cor- 
porate organization  and  management.  He  can  seek  his  redress  only 
through  the  corporation ;  but  that  does  not  give  the  corporation  the 
right  to  deprive  him  of  all  redress.  Any  attempt  to  do  so,  whether 
regarded  as  the  action  of  the  corporation  or  of  a  majority  of  share- 
holders, would  have  the  same  voidable  character  as  the  original  wrong. 
Officers  of  a  corporation,  dealing  with  it  in  matters  of  their  own  indi- 
vidual interest,  stand  very  differently  in  this  respect  from  strangers, 
who  have  no  occasion  to  regard  any  other  than  the  corporate  body.  If 
by  means  of  their  relations  to  the  corporate  management  they  secure 
to  themselves  undue  advantage  over  their  associates,  they  cannot 
retain  it.  Sucli  transactions  are  voidable,  not  merely  for  want  of 
authority  in  the  officers  by  whom  they  are  done,  but  because  neither 
the  officers  nor  the  corporation  itself,  by  whatever  majority  of  votes 
it  may  act,  can  do,  assent  to,  or  confirm  them.  The  wrong  to  the  indi- 
vidual shareholder  is  the  same,  whether  committed  with  the  concur- 
rence or  subsequent  approval  and  adoption  of  his  associates  controlling 
the  corporation,  or  without  it. 
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In  our  opinion,  the  facts  of  these  cases,  as  set  forth  in  the  several 
amended  bills,  show  such  abuse  of  authority  and  breaches  of  trust 
by  the  defendants,  in  misappropriating  the  income  of  the  corporate 
property  to  the  benefit  of  themselves  or  of  some  of  them,  as  cannot 
be  ratified  or  remitted  by  the  corporation ;  and  also  such  incapacity 
of  the  plaintiffs  to  move  the  corporation  to  take  action  for  their  re- 
dress, as  entitles  them,  from  necessity,  to  seek  it  in  the  form  of  these 
proceedings. 

In  the  first  and  second  of  the  bills  a  majority  of  the  present  direct- 
ors are  not  joined  as  parties ;  but  the  necessity  for  the  mode  of 
proceeding  adopted  is  shown  by  the  allegations  that  Tompkins  and 
Thayer  own  or  control  a  majority  of  the  stock  and  control  all  meetings 
of  the  corporation,  and  that  a  majority  of  the  present  directors  are 
knowingly,  wilfully,  and  fraudulently  endeavoring  to  continue  and 
secure  such  control  to  them. 
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1874.     L.  R.  9  Chan.  Ap.  350. 

The  bill  in  this  case  was  filed  by  £J.  J.  Meiiier,  on  behalf  of  him- 
self and  all  other  the  shareholders  of  the  European  and  South  Ameri- 
can Telegraph  Company  (except  such  of  tlieni  as  were  Defendants), 
against  a  company  called  Hooper's  Telegrap)h  Worhs^  IK  Hooper,  H. 
W.  Grace,  and  the  European  and  South  American  Telegraph  Com- 
pany, and  stated  (amongst  other  things)  as  follows  :  —  That  the  Euro- 
pean Company  was  incorporated  in  1871  with  the  object  of  carrying 
out  an  agreement  between  the  Plaintiff,  Menier,  and  one  Bradford, 
and  others,  for  constructing  a  submarine  telegraph  from  Europe  to 
South  America,  under  certain  conventions  and  decrees  of  foreign  gov- 
ernments. The  capital  of  the  compan}'  was  to  be  £1,250,000,  in 
62,500  £20  shares,  and  by  the  articles  of  association  provisions  were 
made  for  holding  meetings  of  the  compan}-,  at  which  every  member 
was  to  have  one  vote  for  ever}'  share  held  by  l»im.  That  Hooper's 
Company  were  to  make  and  lay  down  for  the  European  Company 
telegraph  cables  from  Portugal  to  Brazil.  That  a  prospectus  wa? 
issued  and  many  shares  were  applied  for,  but  in  consequence  cf  objec- 
tions raised  tlie  directors  determined  not  to  proceed  with  the  allotment 
to  the  public,  and  tlie  only  shares  allotted  were  3000  to  Hooper's  Com- 
pany,  2000  to  the  Plaintiff,  and  325  to  thirteen  persons,  ten  of  whom 
were  the  directors.  That  £3  was  paid  on  each  of  the  shares  so  allotted. 
That  one  of  the  concessions  for  making  the  telegraph  had  been  granted 
to  the  Baron  de  Maua,  who  was  at  one  time  cliairman  of  the  European 
Company,  and  this  concession  was  claimed  by  the  European  Com- 
pany.  That  a  bill  was  filed  in  this  Court  by  the  European  Company 
against  the  liaron  de  Maua  and  another  company,  pi'aying  a  declara- 
tion tliat  the  Baron  de  Maua  was  a  trustee  of  the  concession  for  the 


MENIER  V.    hooper's   TELEGRAPH  WORKS.  511 

HJuropean  Company,  and  that  he  might  be  restrained  from  transfer- 
I  ring  it  to  any  one  else.  That  a  motion  was  made  for  an  interlocutory 
jlnjunction,  and  was  refused  by  the  Vice-Chancellor  Mallns,  but  on  the 
(balance  of  convenience  only.  That  the  European  Hompany^  and  also 
\lIooper's  Company^  at  first  intended  to  appeal  against  the  order  of  the 
Vice-Chancellor  Malins.  That  Hooper's  Company  afterwards  deter- 
mined not  to  appeal,  and  then  the  directors  of  the  Earopjean  Company 
determined  not  to  apoeaU  but  to  take  steps  for  winding  up  the  European 
Company,  That  the  Plaintiff  was  resident  in  Paris  and  ignorant  of 
English  law,  and  believed  that  any  arrangements  adopted  by  the  direc- 
tors would  be  for  the  benefit  of  the  European  Comp>any^  and  not  ex- 
clusively in  the  interests  of  Hooper's  Company.  That  the  Plaintiff 
wished  the  appeal  to  proceed,  and  offered  to  bear  the  costs.  That  on 
the  12th  of  February,  1873,  an  extraordinar}-  meeting  of  the  European 
Company  was  held,  at  which  a  resolution  was  passed  that  the  company 
be  wound  up  voluntarily,  and  that  the  Defendant  Crace  be  the  liquida- 
tor. That  the  resolution  was  proposed  by  one  Kennedy,  a  director  of 
Hooper^ s  Compyany,  and  that  Crace  was  secretary'  of  Hoopyers  Com- 
pany. That  this  resolution  was  confirmed  at  another  extraordinary 
meeting,  at  which  five  persons  only  were  present,  of  whom  three  were 
directors  nominated  by  Hoope^^s  Company.,  and  one  was  Crace.  the 
secretar}'.  That  the  Plaintiff  protested  against  these  proceedings. 
That  the  Plaintiff  was  then  ignorant,  but  had  since  discovered,  that 
these  proceedings  took  place  through  the  influence  of  Hoomr's  Com- 
pany. The  bill  then  stated  the  circumstances  of  an  arrangement  be- 
tween Hooper's  Com,pany  and  the  Telegraph  Construction  and  Main- 
tenance Company  and  the  Baron  de  Maua.,  under  which  it  would  be^to 
the  advantage  of  Hooper's  Company  that  the  agreement  between  tliem_ 
and  the  European  Company  should  be  put  an  end  to,^n  order  to 
benefit  Baron  de  Maua's  Company .,  and  in  order  that  ZToo^ver's  Coi.i 
pany  miglit  sell  to  another  company  the  cable  they  were  making  for 
the  European  Company.  That  these  arrangements  were  concealed 
from  the  Plaintiff  and  the  other  shareholders  in  the  European  Com- 
pany. That  Hooper's  Company  procured  the  abandonment  of  the^ 
suit  against  the  Baron  de  Maua.,  and  the  winding-up  of  the  European 
Company,  through  the  influence  which  they  had  as  holders  of  3000 
shares  in  the  European  Company,  and  through  the  influence  of  the/ 
directors  nominated  by  them. 

And  the  bill  prayed  that  Hoope/s  Company  might  be  declared  not 
entitled  to  the  benefit  of  the  profits  derived  from  the  abandonment  of 
the  suit  and  other  arrangements  aforesaid,  and  might  be  declared  a 
trustee  of  those  profits  for  the  Plaintiff  and  the  other  shareholders  in 
the  European  Company  ;  and  that  the  European  Company  and  the  De- 
fendants might  be  restrained  from  repaying  to  Hooper's  Company  any 
of  the  money  paid  on  the  allotment  of  shares  in  the  European  Company, 
ftnd  from  disposing  of  the  property  of  the  European  Company. 
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To  this  bill  the  Defendants  Hooper's  Company  and  W.  Hooper 
demurred  for  want  of  equit}' ;  and  the  Defendants  Cmce  and  the  Euro- 
pean Company  also  demurred,  and  for  cause  of  demurrer  shewed 
that  the  Plaintiff  had  not  made  out  such  a  case  as  entitled  him  to  dis- 
cover}' or  relief. 

The  Vice-Chancellor  Bacon^  on  the  12th  of  January,  1874,  overruled 
both  demurrers  ;  and  the  Defendants  appealed. 

Mr.  Fry,  Q.  C,  and  Mr.  Millar^  for  Hooper's  Company:  — 
A  shareholder  has  a  right  to  vote  as  he  pleases,  and  to  suit  his  own 
interests.  If  not,  the  Court  in  every  case  might  have  to  interfere 
wherever  there  was  a  small  majority,  and  consider  what  were  the  motives 
of  each  shareholder.  If  there  was  a  suit  by  the  company  against  any 
individual  shareholder,  he  would  not  be  disabled  from  voting.  He  is 
not  a  trustee  for  any  one,  and  he  may  vote  against  the  interests  of  the 
company  or  of  any  of  the  other  shareholders.  No  constructive  trust  can 
be  raised:  Gray  y.  Lewis. '^  In  Atwool  v.  Merry  weather  ^  the  vote 
was  impeached.  If  such  a  suit  can  be  maintained,  one  shareholder 
may  file  a  bill  to  have  a  certain  contract  set  aside,  and  another  to 
have  it  carried  on.  Such  a  suit  can  only  be  maintained  by  the  com- 
pany against  the  directors.  At  all  events,  the  proceedings  ought  to  be 
in  the  liquidation,  and  not  b}^  bill.  ^ 

Mr.  Kay,  Q.  C,  Mr.  Jackson,  Q.  C,  and  Mr.  Everitt,  for  the  Plain- 
tiff, were  not  called  upon. 
Sir  \V.  M.  James,  L.  J.  :  — 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  in  this  case  is 
quite  riglit. 

The  case  made  by  the  bill  is  very  shortly  this :  The  Defendants,  who 
have  a  majority  of  shares  in  the  company,  have  made  an  arrangement 
by  which  they  have  dealt  with  matters  affecting  the  whole  company, 
the  interest  in  which  belongs  to  the  minority  as  well  as  to  the  majority. 
They  have  dealt  with  them  in  consideration  of  their  obtaining  for  them- 
selves certain  advantages.  Hooper's  Company  have  obtained  certain 
advantages  by  dealing  with  something  which  was  the  property  of  the 
whole  company.  The  minority  of  the  shareholders  say  in  effect  that 
the  majority  has  divided  the  assets  of  the  company,  more  or  less,  be- 
tween themselves,  to  the  exclusion  of  the  minority.  I  think  it  would 
be  a  shocking  tiling  if  that  could  be  done,  because  if  so  the  majority 
might  divide  the  whole  assets  of  the  company,  and  pass  a  resolution 
that  everything  must  be  given  to  them,  and  that  the  minority  should 
have  nothing  to  do  with  it.  Assuming  the  case  to  be  as  alleged  by  the 
bill,  then  the  majority  have  put  something  into  their  pockets  at  the  ex- 
pense of  the  minority.  If  so,  it  appears  to  me  that  the  minority  have 
a  right  to  have  their  share  of  the  benefits  ascertained  for  them  in  the 
best  way  in  which  the  Court  can  do  it,  and  given  to  them. 

»  Law  Rep.  8  Ch.  1035.  ^  Law  Rep.  5  Eq.  464,  n. 
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It  is  said,  however,  tliat  this  is  not  the  right  form  of  suit,  because, 
accorditig  to  the  principles  laid  down  in  Foss  v.  Harhottle^^  and  other 
similar  cases,  the  Court  ought  to  be  very  slow  indeed  in  allowing 
a  shareholder  to  tile  a  bill,  where  the  company  is  the  proper  Plaintiff. 
This  particular  case  seems  to  me  precisel}'  one  of  the  exceptions  re- 
ferred to  by  Vice-Chancellor  Wood  in  Atwool  v.  Merryweather ^^  a  case 
in  which  the  majority  were  the  Defendants,  the  wrong-doers,  who  were 
alleged  to  have  put  the  minority's  propert}'  into  their  pockets.  In  this 
case  it  is  right  and  proper  for  a  bill  to  be  filed  by  one  shareholder  on 
behalf  of  himself  and  all  the  other  shareholders. 

Therefore  the  demurrer  ought  to  be  overruled. 

Sir  G.  Mellish,  L.  J. :  — 

I  am  entirely  of  the  same  opinion. 

It  so  happens  that  Iloopefs  Company  are  the  majority  in  this  com- 
pany, and  a  suit  b}'  this  company  was  pending  which  might  or  might 
not  turn  out  advantageous  to  this  compan}'.  The  Plaintiff  sa3's  that 
Hooper's  Company  being  the  majority,  have  procured  that  suit  to  be 
settled  upon  terms  favourable  to  themselves,  they  getting  a  considera- 
tion for  settling  it  in  the  shape  of  a  profitable  bargain  for  the  laying  of 
a  cable.  I  am  of  opinion  that  although  it  may  be  quite  true  that  the 
shareholders  of  a  company  may  vote  as  they  p)ease,  and  for  the  pur- 
pose of  their  own  interests,  yet  that  the  majority'  of  shareholders  cannot 
sell  the  assets  of  the  compan}'  and  keep  the  consideration,  but  must 
allow  the  minority  to  have  their  share  of  an}-  consideration  which  may 
come  to  them.  I  also  entirely  agree  that,  under  the  circumstances,  the 
suit  is  properly  brought  in  the  name  of  the  Plaintiff  on  behalf  of  him- 
self and  all  the  other  shareholders. 

The  appeal  will  be  dismissed  with  costs. 

Mr.  Fooks^  Q.  C,  and  Mr.  Bavey,  for  the  other  Defendants,  then 
submitted  to  have  their  appeal  dismissed. 


FARMEKS'   LOAN  AND  TRUST   CO.,   as  Tettstee,   v.   NEW 
YORK   AND  NORTHERN  R.  CO. 

1896.     150  New   Torh,  410.3 

Action  to  foreclose  a  second  mortgage  upon  the  property  of  the 
New  York  and  Northern  R.  Company ;  the  mortgage  being  given  by 
that  corporation  to  the  plaintiff  as  trustee  to  secure  the  payment  of 
bonds.  The  mortgage  provided  that  no  foreclosure  could  be  had  until 
the  expiration  of  one  year  after  default  in  the  payment  of  the  interest. 
Such  default  had  taken  place. 

1  2  Hare,  461.  a  Law  Rep.  5  Eq.  464,  n. 

•  Statement  abridged.    Arguments  and  part  of  opinion  omitted.  —  Ed. 
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The  Northern  E.  Company  made  no  defence.  Holmes  and  Pick, 
minority  stockholders  in  that  corporation,  were,  on  their  own  motion, 
made  parties  defendant  in  the  action,  and  served  an  answer. 

Upon  the  trial,  the  following  facts  appeared  : 

The  New  York  Central  and  Hudson  Eiver  E.  E.  Company  and 
the  Northern  Company  are  parallel  lines  and  were  competing  lines. 
The  Central  purchased  a  majority  of  the  stock  and  a  majority  of  the 
second  mortgage  bonds  of  the  Northern  for  the  sole  purpose  of  ob- 
taining control  of  the  property  of  the  latter  corporation.  The  Central, 
as  such  majority  stockholder,  acquired  the  entire  control  of  the  affairs 
of  the  Northern ;  dictating  and  governing  the  action  of  the  board  of 
directors  of  the  Northern.  The  present  action  was  procured  to  be 
commenced  by  the  Central. 

On  the  trial,  Holmes  and  Pick  sought  to  prove  that  after  the  Cen- 
tral became  the  owner  of  such  stock  and  bonds,  and  while  its  officers 
were  in  substantial  control  of  the  Northern,  they  declined  to  accept 
traffic  from  other  roads  that  would  have  produced  a  fund  with  which 
to  pay  the  interest  due  on  the  bonds ;  that  the  income  of  the  road 
which  should  have  been  employed  to  pay  such  interest  was  used  for 
other  and  improper  purposes  ;  and  that  such  action  caused  the  in- 
ability of  the  Northern  to  pay  the  interest  and  thus  cure  its  default. 
This  evidence  was  rejected  as  immaterial.  Holmes  and  Pick  excepted 
to  the  ruling. 

The  trial  court  held  that  the  plaintiff  was  entitled  to  judgment  of 
foreclosure  and  sale.  This  decision  was  affirmed  by  the  General  Term 
(78  Hun,  213).  The  minority  stockholders  appealed  from  this  judg- 
ment. 

James  0.  Carter  and  Simon  Sterne,  for  appellants. 

Ashbel  Greene,  David  McClure,  and  Thomas  Thacher,  for  respond- 
ents. 

Martin,  J.  ...  In  determining  the  correctness  of  the  rulings 
made  by  the  trial  court,  it  becomes  necessary  to  determine  inciden- 
tally whether  a  corporation,  purchasing  a  majority  of  the  stock  of 
another  competing  corporation,  may  thus  obtain  control  of  its  affairs, 
cause  it  to  divert  the  income  from  its  business,  or  to  refuse  business 
which  would  enable  it  to  pay  the  interest  for  which  it  was  in  default, 
and  then  institute  an  action  in  equity  to  enforce  its  obligations  for 
the  purpose  of  obtaining  control  of  its  property  at  less  than  its  value 
to  the  injury  of  the  minority  stockholders,  and  they  have  no  remedy. 
Or,  in  other  words,  whether  a  court  of  equity,  with  those  facts  estab- 
lished, Avould  lend  its  aid  to  such  a  stockholder  by  enforcing  the  mort- 
gage and  decreeing  a  foreclosure  and  sale  of  the  mortgaged  premises, 
at  its  request,  in  its  behalf,  and  to  accomplish  such  a  purpose.  If  it 
would,  then  the  rulings  of  the  trial  court  were  proper;  if  not,  then 
the  appellants  were  entitled  to  prove  those  facts,  and  it  was  error  to 
reject  the  evidence. 

[After  citing  and  stating  various  decisions.] 
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.  "  The  law  requires  of  the  majority  of  the  stockholders  the  utmost 
good  faith  in  their  control  and  management  of  the  corporation  as 
regards  the  minority,  and  in  this  respect  the  majority  stand  in  much 
the  same  attitude  towards  the  minority  that  the  directors  sustain 
towards  all  the  stockholders.  Thus,  where  the  majority  are  inter- 
ested in  another  corporation,  and  the  two  corporations  have  contracts 
between  them,  it  is  fraudulent  for  that  majority  to  manage  the  affairs 
of  the  first  corporation  for  the  beneht  of  the  second.  A  court  of 
equity  will  intervene  and  protect  the  minority  upon  an  application  by 
the  latter."  (2  Cook  on  Stock  and  Stockholders  [2d  ed.],  §  662,  p. 
945.)  The  same  principle  is  stated  in  1  Morawetz  on  Private  Corpo- 
rations (2d  ed.,  §  529) ;  1  Beach  on  Private  Corporations  (§  70) ;  2  Bige- 
low  on  Frauds  (§  645),  and  Beach  on  Mod.  Eq.  Juris.  (§§  132,  686). 

While  the  question  in  some  of  the  cases  cited  arose  between  stock- 
holders and  the  directors  and  officers  of  a  company,  who  as  such  held 
a  position  of  trust  as  to  the  former,  still,  where,  as  in  this  case,  a 
majority  of  the  stock  is  owned  by  a  corporation  or  a  combination  of 
individuals,  and  it  assumes  the  control  of  another  company's  business 
and  affairs  through  its  control  of  the  officers  and  directors  of  the  cor- 
poration, it  would  seem  that  for  all  practical  purposes  it  becomes  the. 
corporation  of  which  it  Holds  a  majority  of  stoek,_ajid^assumes  the- 
same  trust  relation  towards  the  minority  stix^kholders  that  a  corpora? 
tion  itself  usually  bears  to  its  stockholders^  and,  therefore,  under  such 
circumstances,  the  rule  stated  in  the  Sar/e  and  other  similar  cases 
applies  to  majority  stockholders  who  control  the  affairs  of  the  com- 
pany, as  well  as  to  its  directors  or  officers. 

The  principle  of  these  authorities  renders  it  quite  obvious  that  a 
corporation,  purchasing  a  majority  of  the  stock  of  another  competing 
one,  cannot  obtain  control  of  its  affairs,  divert  the  income  of  its  busi- 
ness, refuse  business  which  would  enable  the  defaulting  company  to 
pay  its  interest,  and  then  institute  an  action  in  equity  to  enforce  its 
obligations,  for  the  avowed  purpose  of  obtaining  entire  control  of  its 
property  to  the  injury  of  the  minority  stockholders.  Such  a  course 
of  action  is  clearly_  ojoposed  to  the  true  interests  of  th^  corporation 
itself,  plainly  discloses  that  onethus  acting  was  not  influenced  by  any 
honest  desire  to  secure^  such  interests,  but  that  its  action  was  to  serve 
an^ouBsTde  purpose,  regardless  of  consequences  to  the  debtor  company, 
and  in  a  manner  inconsistent  with  its  interest  and  the  interest  of  its 
minority  stockholders. 

The  respondents,  however,  contend  that  the  doctrine  of  the  author- 
ities cited  is  not  controlling  in  this  case,  but  that  the  New  York  Cen- 
tral and  Hudson  River  Eailroad  Company  had  a  right  to  purchase  a 
majority  of  the  stock  and  bonds  of  the  Xew  York  and  Northern  Rail- 
way Company,  for  the  express  purpose  of  obtaining  control  of  the 
affairs  of  the  latter  for  its  own  use  and  benefit,  and  to  thus  acquire 
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its  property  at  less  than  its  actual  value,  to  the  injury  of  the  minority 
stockholders,  and  that  such  stockholders  had  no  remedy  in  law  or  in 
equity  to  protect  themselves  against  such  action  of  the  majority  stock- 
holder, although  it  diverted  the  income  which  should  have  been  ap- 
plied to  the  payment  of  such  interest  to  other  and  improper  purposes, 
and  refused  business  which  would  have  enabled  the  defaulting  com- 
pany to  pay  its  interest.  In  other  words,  the  claim  of  the  respond- 
ents is,  and  the  General  Term  in  effect  held,  that  the  purpose  for 
which  the  New  York  Central  and  Hudson  River  Eailroad  Company 
obtained  a  majority  of  the  stock  and  bonds  of  the  New  York  and 
Northern  Eailway  Company  is  entirely  immaterial,  and  that  notwith- 
standing the  existence  of  such  a  purpose,  a  court  of  equity  will  aid 
them  in  enforcing  the  mortgage.  To  sustain  this  contention  they  cite 
Morris  v.  Tuthill  (72  N.  Y.  575)  ;  Phelps  v.  Nowten  (72  N.  Y.'  39)  ; 
Chenango  Bridge  Co.  v.  Paige  (83  N.  Y.  178) ;  Ramsey  v.  Erie  Bail- 
way  Co.  (8  Abb.  Pr.  [n.  s.]  174) ;  Clinton  v.  Mijers  (46  N.  Y.  511) ; 
Simpson  v.  Ball  (3  Wall.  476)  ;  Oglesby  v.  Attrill  (105  U.  S.  605) ; 
Adler  v.  Fenton  (24  How.  [U.  S.]  407),  and  Beveridge  v.  N.  T.  E.  R. 
Co.  (112  N.  Y.  1). 

In  Morris  v.  Tuthill  the  action  was  to  foreclose  a  mortgage  brought 
by  an  assignee.  There  was  no  question  or  principle  of  trust  involved 
in  that  case.  The  plaintiff  owed  the  defendant  no  duty,  and,  hence, 
it  was  held  that  under  such  circumstances  the  plaintiff  had  a  right  to 
maintain  an  action  for  the  foreclosure  of  the  mortgage,  although  he 
took  title  to  it  from  motives  of  malice,  and  the  assignor  assigned  the 
mortgage  to  him  from  a  like  motive.  That  that  case  was  correctly  de- 
cided we  have  no  doubt,  but  it  is  clearly  distinguishable  in  principle 
from  the  case  at  bar,  and  has  no  bearing  whatever  upon  the  question 
under  consideration. 

In  the  Phelps  case  it  was  held  that  a  party  was  not  liable  for  the 
consequences  of  an  act  done  upon  his  own  land,  lawful  in  itself,  which 
did  not  infringe  upon  any  lawful  right  of  another,  simply  because  he 
was  influenced  in  doing  it  by  wrong  and  malicious  motives,  and  that 
courts  would  not  inquire  into  the  motives  actuating  a  person  in  the 
enforcement  of  a  legal  right.  How  the  doctrine  of  that  case  is  ap- 
plicable to  the  question  involved  in  this,  it  is  difficult  to  perceive.  In 
that  case  the  party  simply  exercised  a  lawful  right,  and  the  court  held 
that  no  liability  arose  from  his  having  done  so.  There  the  plaintiff 
owed  the  defendant  no  duty  and  sustained  no  relation  of  trust  towards 
him,  and,  hence,  it  is  clearly  distinguishable  from  the  case  at  bar. 
The  same  may  be  said  of  Chenango  Bridge  Co.  v.  Paige,  Ramsey  v. 
Erie  Railway  Co.,  Clinton  v.  Myers,  Simpson  v.  Ball,  Oglesby  v. 
Attrill,  and  Adler  v.  Fenton.  We  do  not  think  these  cases  in  any  way 
aid  the  respondents. 

[After  discussing  the  Beveridge  case.] 

As  we  have  already  seen,  there  are  circumstances  under  which  the 


farmers'  loan  and   trust   CO.  V.  N.  Y.  AND   NORTHfeRN   R.  CO.      517 

majority  stockholders  occupy  substantially  the  same  relation  of  trust 
towards  the  minority  as  the  board  olTdirectors  would  occupy  towards 
the  ^stockholders  it  represents,  and,  hence,  where  there  are  corrupt 
motives,  personal  interest  or  fraud,  the  case  cited  is  an  authority  to 
sustain  the  conclusion  which  we  have  already  reached. 

That  any  person  or  corporation  authorized  to  do  so  might  have  pur- 
chased the  bonds  of  the  New  York  and  Northern  Kailway  Company, 
and  have  rigorously  enforced  them  by  a  sale  of  its  property,  there  can 
be  no  doubt.  They  might  also  have  purchased  the  stock  of  the  com- 
pany and  thus  have  become  the  owners  of  both;  and  while  such 
owners  might  have  enforced  the  liability  of  the  company  upon  its 
bonds,  so  long  as  they  acted  in  good  faith  and  their  purpose  was  pro- 
per ;  but  when  the  New  York  Central  and  Hudson  Eiver  Railroad 
Company  purchased  the  stock  and  bonds  in  question,  thus  obtaining 
a  controlling  interest  in  the  affairs  of  the  New  York  and  Northern 
Railway  Company  for  the  avowed  purpose  of  destroying  it,  to  serve 
a  purpose  entirely  outside  of  that  for  which  it  was  organized,  and  in 
hostility  to  it,  it  becomes  clear  that  as  such  stockholder  it  owed  a 
duty  to  the  minority  stockholders,  that  the  law  implied  a  quasi  trust 
upon  its  part,  and  that  a  court  of  equity  will  not  aid  it  in  the  destruc- 
tion of  that  corporation  and  a  confiscation  of  its  property,  although  it 
held  a  majority  of  its  stock  and  the  required  amount  of  its  bonds. 

Hence,  we  are  of  the  opinion  that  the  court  erred  in  rejecting  as 
immaterial  evidence  offered  by  the  appellants  to  show  that,  after  the 
New  York  Central  and  Hudson  River  Railroad  Company  became  the 
owner  of  a  majority  of  the  stock  and  bonds  of  the  New  York  and 
Northern  Railway  Company,  and  while  its  officers  were  in  control  of 
the  latter  corporation  and  its  affairs,  it  declined  to  accept  traffic  from 
other  roads  which  would  have  produced  a  fund  with  which  to  pay  the 
interest  that  was  due  ;  that  the  income  of  the  road,  which  should 
have  been  employed  to  pay  such  interest,  was  used  for  other  and  im- 
proper purposes,  and  that  such  action  upon  the  part  of  the  majority 
stockholder  occasioned  the  inability  of  the  company  to  pay  the  in- 
terest and  cure  the  default.  To  the  rejection  of  this  evidence  the 
defendants  excepted.  We  think  many  of  these  rulings  were  erroneous, 
and  that  the  appellants  had  the  right  to  make  the  proof  offered,  so  far 
as  it  related  to  the  transaction  of  the  business  of  the  New  Y''ork  and 
Northern  Railway  Company  during  the  time  the  New  York  Central 
and  Hudson  River  Railroad  Company  owned  a  majority  of  its  stock 
and  controlled  its  affairs,  and  for  the  error  in  those  rulings  the  judg- 
ment should  be  reversed. 

The  respondents  claim  that  by  virtue  of  the  provisions  of  section 
forty  of  the  Stock  Corporation  Law  the  New  York  Central  and  Hud- 
son River  Railroad  Company  had  the  right  to  acquire  the  stock  of 
the  New  York  and  Northern  Railway  Company.  We  do  not  deem 
it  necessary  to  either  discuss  or  decide  that  question,  for  if  it  be 
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admitted  that  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany was  authorized  to  purchase  such  stock  and  bonds,  still  nothing 
will  be  found  in  the  statute  which  authorizes  it  to  employ  them  for 
the  purpose  of  destroying  the  property  of  the  New  York  and  Northern 
Railway  Company  to  the  injury  of  its  minority  stockholders. 

Judgment  reversed.     New  trial  (/ranted. 


tl 
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1887.     (Judicial  Committee  of  Privy  Council),  L.  R.  12  App.  Cases,  589. 

Bill  in  equity  by  Henry  Beatty,  a  minority  stockholder,  against  the 
North  Western  Transportation  Company,  and  its  directors,  inchiding 
James  H.  Beatty.  The  bill  seeks  to  rescind  the  purchase  by  the  cor- 
poration of  the  steamer  United  Empire.  The  defendants  filed  a  state- 
ment of  defence.  The  plaintiff  joined  issue,  and  the  case  was  heard 
before  Boyd,  Chancellor. 

The  material  facts  are  as  follows  :  — 

The  Transportation  Company  is  a  corporation,  with  a  capital  stock 
of  $300,000,  divided  into  600  shares  of  $500  each.  On  January  1, 
1883,  James  H.  Beatty  owned  200  shares,  and  was  a  director.  He 
was  tlien  building  a  steamboat,  to  be  called  the  United  Empire ;  and 
desired  to  sell  it  to  the  company.  In  January,  1883,  he  purchased  101 
additional  shares.  On  the  day  of  the  annual  meeting  in  Februar}', 
1883,  he  transferred  5  shares  to  Rose  and  5  to  Laird,  whereby  they 
became  qualified  to  be  directors  ;  and  they  were  then  elected  directors. 
The  board  was  composed  of  five  directors ;  and  James  H.  Beatt}', 
Rose,  and  Laird  constituted  a  majority. 

The  board  of  directors,  while  James  H.  Beatty'  was  present  and  act- 
ing, passed  a  vote  (called  a  bye-law)  to  purchase  the  steamboat  of 
James  H.  Beatty  upon  specified  terms.  The  directors,  at  the  same 
time,  voted  to  submit  the  said  bye-law  to  a  special  meeting  of  the 
stockholders.  At  such  meeting,  a  vote  to  adopt  the  bye-law  was  carried 
by  a  vote  of  306  to  289.  Of  the  306  affirmative  votes,  291  were  cast 
by  James  H.  Beatt\',  and  ten  bv  his  transferees.  Rose  and  Laird. 

Tlie  bill  charges  that  the  purchase  was  not  entered  into  by  James 
IT.  Beatty  et  ah.  on  beiialf  of  the  company  in  good  faitli  for  the  pur- 
pose of  promoting  the  best  interests  of  the  company,  but  for  the  pur- 
pose of  serving  their  private  interests  contrary  to  their  duty  to  the 
compan}'  and  its  stockholders.  Subsequently  all  charges  of  fraud  and 
collusion  were  abandoned.  It  was  proved  by  uncontr.adicited  evidence, 
and  was  substantially  admitted,  that,  at  the  date  of  the  purchase,  the 
acquisition  of  another  steamer  was  essential  to  the  efficient  conduct  of 
the  company's  business  ;  that  the  United  Empire  was  well  adapted 
for  tli;it  piu'pose  ;  that  it  was  not  within  the  power  of  the  company 
to  ac(iuire  any  other  steamer  equally  well  adapted  for  its  business; 
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and  that  the  price  agreed  to  be  paid  for  the  steamer  was  not  exces- 
sive or  unreasonable. 

The  case  was  heard  in  the  Chancery  Division,  at  Toronto,  before 
Boyd,  Chanckllou,  who  decreed  that  the  purchase  should  be  set  aside. 
(6  Ontario,  300.) 

The  Court  of  Appeal  of  Ontario  (Hagarty,  C.  J.,  Burton  and 
OsLEK,  JJ.)  unanimously  reversed  the  decree  of  the  Chaacellor.  (11 
Ontario  Appeal,  205.) 

The  Supreme  Court  of  Canada  (Ritchie,  C.  J.,  Fodrnier,  Henry, 
Taschereau,  and  Gwynne,  JJ.)  unammousl^-  reversed  the  last  men- 
tioned decision,  and  restored_the_decree  of  the  Chancellor. 

Sir  "W.  J.  Ritchie,  C.  J.  Though  it  may  be  quite  true,  as  a  general 
proposition,  that  a  shareholder  of  a  compan}-,  as  such,  ma}-  vote  as  he 
pleases,  and  for  purposes  of  his  own  interest,  on  a  question  in  which 
he  is  personally  interested,  does  that  proposition  necessaril}-  cover  this 
case?  Is  it  not  abundantly  clear  that,  whatever  a  simple  stockholder 
ma}'  do,  no  director  is  entitled  to  vote,  as  a  director,  in  respect  to  any 
contract  in  which  he  is  personally  interested?  Directors  cannot  man- 
age the  affairs  of  the  company  for  their  own  personal  and  private 
advantage  ;  they  cannot  act  for  themselves  and,  at  the  same  time,  as 
the  agents  of  the  corporation  whose  interests  are  conflicting ;  they  can- 
not be  the  sellers  of  property  and  the  agents  of  the  vendee  ;  there  must 
be  no  conflict  between  interest  and  duty  ;  the}-  cannot  occupy  a  posi- 
tion which  conflicts  with  the  interests  of  the  parties  the}'  represent  and 
are  bound  to  protect.  Is  it  not  somewhat  of  a  mockery  to  say  that 
this  by-law  and  sale  were  invalid  and  bad,  and  not  enforceable  against 
the  company  as  being  contrary  to  the  polic}'  of  the  law  by  reason  of  a 
director  entering  into  the  contract  for  his  personal  beneflt  where  his 
personal  interests  conflicted  with  the  interests  of  those  he  was  bound 
to  protect,  but  that  it  can  be  set  right  by  a  meeting  of  the  shareholders, 
by  a  resolution  carried  by  the  vote  of  the  director  himself  against  a 
large  majority  of  the  other  shareholders?  If  this  can  be  done,  how 
has  the  conflict  between  self-interest  and  integrity  ceased  ? 

While  recognizing  the  general  principle  of  non-interference  with  the 
powers  of  the  company  to  manage  its  own  aflTairs,  this  case  seems  to 
me  to  be  peculiarly  exceptional ;  a  director,  acting  for  the  compan}-, 
makes  a  sale,  acting  for  himself,  to  the  company,  a  transaction  admit- 
tedly indefensible  ;  this  purchase  is  submitted  to  the  shareholders,  and 
the  director,  having  acquired  a  controlling  number  of  votes  for  this 
purpose,  secures  a  majority  by  his  own  votes  thus  obtained  without 
whicli  the  purchase  would  not  have  been  sustained,  and  confirms  as  a 
Bhareholder  his  invalid  act  as  a  director,  and  thus  validates  a  transac- 
tion against  which  the  policy  of  the  law  utterly  sets  its  face. 
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It  does  seem  to  me  that  fair  pla}'  and  common  sense  alike  dictate 
that  if  the  transaction  and  act  of  the  director  are  to  be  confirmed,  it 
should  be  b}'  the  impartial,  independent,  and  intelligent  judgment  of 
the  disinterested  shareholders,  and  not  b}-  the  interested  director  him- 
self, who  should  never  have  departed  from  his  dut}-.  If  he  had  done 
his  dut}'  and  refrained  from  acting  in  the  transaction  as  a  director  the 
by-law  might  never  have  been  passed,  and  the  contract  of  sale  never 
entered  into ;  and  having  acted  contrary'  to  his  dut}'  to  his  co-share- 
holders he  disqualified  himself  from  taking  part  in  the  proceedings  to 
confirm  his  own  illegal  act ;  and  then  to  say  that  he  was  a  legitimate 
party  to  confirm  his  own  illegal  act  seems  to  me  simply  absurd,  for 
nobod}'  could  doubt  what  the  result  in  such  a  case  would  be,  as  the 
futileness  of  the  interested,  but  discontented,  shareholders  attempting 
to  frustrate  the  designs  of  the  interested  director  with  his  majority 
is  too  manifest ;  but  he,  if  he  had  done  his  duty  towards  them  and 
refrained  from  entering  into  the  transaction,  would  never  have  been  in 
the  position  of  going  through  this  farce  of  submitting  this  matter  to 
the  shareholders,  and  when  so  submitted  of  himself  voting  that  he, 
though  he  had  acted  entirely  illegally,  had  done  right,  and  thereby  bind- 
ing all  the  other  shareholders  who  thought  the  purchase  undesirable ; 
or  in  other  words,  by  his  vote  carrying  a  resolution  that  the  bargain  he 
himself  had  made  for  the  compan}-  as  buyer,  from  himself  as  seller,  was 
a  desirable  operation  and  should  be  confirmed. 

I  rest  this  case  entirely  on  the  position  Beattv  held  as  a  director. 
and  the  duty  which  pertained  to  that  office.  In  that  view  it  is  not 
necessary  to  discuss  how  far,  or  rather  under  what  circumstances  a 
shareholder  may  vote  at  a  general  meeting  of  sliareholders  on  matters 
on  which  he  is  individually  interested.  I  cannot,  however,  but  look 
upon  it  as  rather  a  bold  and  startling  proposition  that  a  shareholder 
should  be  able  to  offer  a  property  for  sale  to  the  company  from  a  bare 
majority  of  votes  and  by  such  vote,  against  the  will  of  all  the  other 
shareholders,  compel  the  company  to  become  the  purchaser  at  his 
own  price  and  on  his  own  terms,  against  the  wish  of  all  the  other 
shareholders,  who  may,  as  in  this  case,  be  a  minority  of  289  votes 
against  306. 

Henry  and  Gwynne.  JJ.  ,  delivered  concurring  opinions. 

The  case  was  then  carried  b}'  appeal  to  the  Judicial  Committee  of 
the  Privy  Council. 

Sir  a.  E.  Wel^ster,  Attorney  General,  and  Jeune,  for  appellants, 
contended  that  the  judgment  of  the  Court  of  Appeal  was  correct,  and 
that  of  the  Supreme  Court  should  be  reversed.  The  fiduciary  position 
of  .J.  II.  Beatty  as  director  had,  it  was  submitted,  nothing  to  do  with 
tlu;  (jiK.-stion.  His  vote  as  sharelmlder  at  the  general  meeting  was  the 
thing  in  dispute,  whether  he  was  prevented  from  giving  it  on  a  matter 
in  which  he  was  personally  interested.     As  for  his  voting  for  the  bye- 
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law  at  the  directors*  meeting  it  bad  no  other  object  or  effect  than  that 
of  bringing  the  matter  before  a  general  meeting.  At  tlie  most  it  was 
voidable  and  not  vcjid,  and  the  question  was  as  to  the  validit}"  of  its 
ratiRcationj  and  that  depended  ujx)n  the  validity  of  tlie  appellant's  vote 
as^a  sliaic'holder.  Tliere  is  no  principle  of  equity  wliy  a  shareholder 
should  be  disqualified  from  voting  at  a  general  meeting,  or  wh}-  his 
vote  should  be  examined  and  disallowed,  except  for  fraiid.  The  dis- 
qualification of  directors  results  from  their  agency.  The  shareholders 
are  principals.  In  this  case  if  the  majority  were  interested  in  the  ves- 
sel sold,  the  minority  were  interested  in  a  competing  line  and  had 
interests  adverse  to  the  company  ;  and  the  validity  of  their  votes  might 
also  on  the  respondent's  contention  be  examined  on  the  ground  of  per- 
sonal interest.  The_motives  of  shareholders  for  their  votes  cannot  be 
imjnired  into.  If  there  is  no  fraud  they  are  free  to  exercise  their  own 
judgment  as  theyjjlease,  and  that  exercise  cannot  be  called  in  question 
6y  otCer  shareholders.  Reference  was  made  to  Pender  v.  Lushing- 
ton;^  M' Domjall  v.  Gardiner  ;'^  East  Pant  Du  United  Lead  Min- 
ing Company  v.  Merry v^eather ,' ^  Mason  v.  Harris.* 

Sir  Horace  Davey,  Q.  C,  and  Bremner^  for  respondent 

[Argument  omitted.] 

Sir  Richard  Baggallay. 

The  question  involved  is  doubtless  novel  in  its  circumstances,  and 
the  decision  important  in  its  consequences  ;  it  would  be  ver\-  undesira- 
ble even  to  appear  to  relax  the  rules  relating  to  dealings  between  trus- 
tees and  their  beneficiaries ;  on  the  other  hand,  great  confusion  would 
be  introduced  into  the  affairs  of  joint  stock  companies  if  the  circum- 
stances of  shareholders,  voting  in  that  character  at  general  meetings, 
were  to  be  examined,  and  their  votes  practically-  nullified,  if  they  also 
stood  in  some  fiduciar}'  relation  to  the  company-. 

It  is  clear  upon  the  authorities  that  the  contract  entered  into  by  the 
directors  on  the  10th  of  February  could  not  have  been  enforced  against 
the  company  at  the  instance  of  the  defendant  J.  II.  Beatty,  but  it  is 
equally  clear  that  it  was  within  the  competency  of  the  shai-eholders  at 
the  meeting  of  the  16th  to  adopt  or  reject  it.  In  form  and  in  ternas 
they  adopted  it  b3'  a  majority  of  votes,  and  the  vote  of  the  majority 
must  prevail,  unless  the  adoption  was  brought  about  by  unfair  or_ 
improper "  rneans^      ~^ 

T'he  only  uiifalrness  or  impropriety  which,  consistently  with  the  ad- 
mitted and  established  facts,  could  be  suggested,  arises  out  of  the 
fact  that  the  defendant  J.  H.  Beatty  possessed  a  voting  power  as 
a  shareholder  which  enabled  him,  and  those  who  thought  with  him, 
to  adopt  the  bye-law,  and  thereby  either  to  ratify  and  adopt  a  void- 
able contract,  into  which  he,  as  a  director,  and  his  co-directors  had 
entered,  or  to  make  a  similar  contract,  which  latter  seems  to  have  been 

1  6  Ch.  D.  7.3.  2  1  ch.  V).  13. 

3  2  H.  &M.  254.  <  11  Ch.  D.  107. 
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what  was  intended  to  be  done  by  the  resolution  passed  on  the  7th  of 
Februaiy. 

It  ma}'  be  quite  right  that,  in  such  a  case,  the  opposing  minorit}' 
should  be  able,  in  a  suit  like  this,  to  challenge  the  transaction,  and  to 
shew  that  it  is  an  improper  one,  and  to  be  freed  from  the  objection 
that  a  suit  with  such  an  object  can  only  be  maintained  by  the  company 
jtself. 

But  the  constitution  of  the  compan}-  enabled  the  defendant  J.  H. 
Beatt}'  to  acquire  this  voting  power ;  there  was  no  limit  upon  the  num- 
ber of  shares  which  a  shareholder  might  hold,  and  for  every  share  so 
held  he  was  entitled  to  a  vote ;  the  charter  itself  recognised  the  defend- 
ant as  a  holder  of  200  shares,  one-third  of  the  aggregate  number ;  he 
had  a  perfect  right  to  acquire  f'lrther  shares,  and  to  exercise  his  voting 
power  in  such  a  manner  as  to  secure  the  election  of  directors  whose 
views  upon  policy  agreed  with  his  own,  and  to  support  those  views  at 
any  shareholders'  meeting  ;  the  acquisition  of  the  United  Empire  was 
a  pure  question  of  polic}',  as  to  which  it  might  be  expected  that  there 
would  be  differences  of  opinion,  and  upon  which  the  voice  of  the  ma- 
jority ought  to  prevail ;  to  reject  the  votes  of  the  defendant  upon  the 
question  of  the  adoption  of  the  bye-law  would  be  to  give  effect  to  the 
views  of  the  minorit}',  and  to  disregard  those  of  the  majority. 

The  judges  of  the  Supreme  Court  appear  to  have  regarded  the  exer- 
cise by  the  defendant  J.  H.  Beatty  of  his  voting  power  as  of  so  oppres- 
sive a  character  as  to  invalidate  the  adoption  of  the  bye-law ;  their 
Lordships  are  unable  to  adopt  this  view  ;  in  their  opinion  the  defend- 
ant was  acting  within  his  rights  in  voting  as  he  did,  though  they  agree 
with  the  Chief  Justice  in  the  views  expressed  b}'  him  in  the  Court  of 
Appeal,  that  the  matter  might  have  been  conducted  in  a  manner  less 
likely  to  give  rise  to  objection. 

Their  Lordships  will  humbl}^  advise  Her  Majesty  to  allow  the  appeal ; 
to  dischai'ge  the  order  of  the  Supreme  Court  of  Canada ;  and  to  dis- 
miss the  appeal  to  that  Court  with  costs  ;  the  respondent  must  bear  the 
costs  of  the  present  appeal. 
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(f)   To  enjoin  Any  Act  which  the  Corporation  is  unauthorized  to  do,  or  which  it  was 
unauthorized  to  do  when  Plaintiff  became  a  Shareholder. 


NATUSCH  V.  IRVING  et  als. 

1824.     Gow  on  Partnership,  Appendix  No.  VI.     Page  398.* 

Plaiktiff,  on  behalf  of  himself  and  all  others  the  shareholders,  mem- 
bers, or  partners  of  the  Alliance  British  and  Foreign  Life  and  Fire 
Assurance  Company,  filed  this  bill  against  the  president  and  directors- 
praying,  ifiter  alia,  for  an  injunction  to  restrain  them  from  carrying  on 
the  business  of  marine  insurance  in  the  name  or  on  the  account  of  the 
compan}-,  and  from  applying  the  capital  of  the  compan}-  to  any  such 
purpose. 

The  case  made  by  the  bill  and  affidavits  was,  in  part,  as  follows : 

A  prospectus  was  issued  for  the  formation  of  an  unincorporated  com- 
pany to  grant  fire  and  life  insurance,  with  a  capital  of  five  million 
pounds  divided  into  fifty  thousand  shares,  plaintiff  subscribed  for  fifteen 
shares,  paid  the  required  deposit,  insured  his  life  in  the  company  and 
paid  the  insurance  premium.  He  was  willing  also  to  execute  a  proper 
deed  of  settlement.  After  the  plaintiff  had  subscribed,  &c.,  ^e  ma- 
jorit}'  of  the  company  undertook  to  carry^on  the  additional  business  of 
piarine  igsuraftce.  Tliey  prepared  a  deed  of  settlement  which  contained 
provisions  for  enabling  the  company  to  carr}'  on  marine  insurance  ;  and 
which  plaintiff  refused  to  execute.  Plaintiff  objected  to  the  company's 
carrying  on  a  marine  insurance  business.  The  directors  informed 
plaintiff  that,  if  he  was  dissatisfied  with  the  course  intended  to  be 
pursued,  he  might  receive  back  his  deposit  with  interest,  and  also  have 
his  life  policy  cancelled  and  the  premium  returned. 

Lord  Eldon,  Chancellor. 

8.  An  offer  is  made  to  the  plaintiff  that  he  may  receive  back  hi3 
deposit  witli  interest  from  the  date  of  the  paj'meut,  and  he  is  desired 
to  consider  himself  as  having  received  notice  thereof.  But  it  is  not, 
I  apprehend,  competent  to  an}'  number  of  persons  in  a  partnership 
(unless  they  show  a  contract  rendering  it  competent  to  them)  formed 
for  specified  purposes,  if  they  propose  to  form  a  partnership  for  verv 
different  i)urposes,  to  effect  that  formation  by  calling  upon  some  of 
their  partners  to  receive  their  subscribed  capital  and  interest  and  quit 
the  concern ;  and,  in  effect,  merely  by  compelling  them  to  retire  upon 
such  terms,  so  to  form  a  neio  company.    This  would,  as  to  partner- 

1  Statement  abridged.  Part  of  opinion  omitted.  The  case  was  first  reported  io 
Gow,  and  has  since  been  reported  in  2  Cooper,  Tempore  Cottenhara,  S.'iS.  —  Ed. 
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ships,  be  a  most  dangerous  doctrine.  Where  a  partnership  is  dissolved 
(even  where  it  can  be  in  a  sense  dissolved  the  instant  after  notice  to 
dissolve  is  given,  if  there  be  no  contract  to  the  contrary),  it  must  still 
continue  for  the  purpose  of  winding  up  its  affairs,  of  taking  and  settling 
all  its  accounts,  and  converting  all  the  property,  means  and  assets  of  the 
partnership  existing  at  the  time  of  the  dissolution  as  beneficiall}'  as  ma}- 
be  for  the  benefit  of  all  who  were  partners,  according  to  their  respective 
shares  and  interests ;  and  the  other  partners  cannot  say  to  him,  tc 
whom  they  have  given  an  offer  of  his  deposit  and  interest,  Take  that, 
and  we  are  a  new  company,  keeping  the  effects,  means,  assets,  and 
property  of  the  old,  as  the  property  of  the  new  partnership. 

4.  The  company  will  indemnify  the  plaintiff  against  loss  b}'  its  trans- 
actions alread}'  had,  or  hereafter  to  be  had,  not  for  the  specified  pur- 
poses of  the  institution.  But  the  right  of  a  partner  is  to  hold  to  the 
specified  purposes  his  partners  whilst  the  partnership  continues,  and  not 
to  rest  upon  indemnities  with  respect  to  what  he  has  not  contracted  to 
engage  in. 

5.  A  dissatisfied  partner  may  sell  his  shares  for  double  what  he 
originally  gave  for  them.  But  he  cannot  be  compelled  to  part  with 
them  for  that  reason  ;  it  ma}'  be  his  principal  reason  for  keeping  them, 
having  the  partnership  concern  carried  on  according  to  the  contract. 
The  original  contract  and  the  loss  which  his  partners  would  suffer  by  a 
dissolution,  is  his  security  that  it  shall  be  so  carried  on  for  him  and 
them  beneficially,  and  with  augmented  improvement  in  the  value  of  his 
shares  and  their  shares. 

If  six  persons  joined  in  a  partnership  of  life  assurance,  it  seems  clear 
that  neither  the  majority,  nor  any  select  part  of  them,  nor  five  out  of 
the  six,  could  engage  that  partnership  in  marine  insurances,  unless  the 
contract  of  partnership  expressly  or  impliedly  gave  that  power;  be- 
cause if  this  was  otherwise,  an  individual  or  individuals,  by  engaging 
in  one  specified  concern,  might  be  implicated  in  any  other  concern 
whatever,  however  different  in  its  nature,  against  his  consent. 

But  if  a  part  of  the  six  openl}'  and  publicl}'  professed  their  intention 
to  engage  the  partnership  in  another  concern,  and  clearly  and  distinctly 
brought  this  to  the  knowledge  of  one  or  more  of  the  other  partners,  and 
Buch  one  or  more  of  the  other  partners  could  be  clearl}'  shown  to  have 
acquiesced  in  such  intention,  and  to  have  permitted  the  other  partners 
to  have  entered  upon  and  to  have  engaged  themselves  and  the  body  in 
such  new  projects,  and  thereby  to  have  placed  their  partners,  so  en- 
gaged, in  difliculties  and  embarrassments,  unless  they  were  permitted 
to  proceed  in  the  farther  execution  of  such  projects,  if  a  court  of  equity 
would  not  go  the  length  of  holding  that  such  conduct  was  consent,  it 
would  scared}'  tliink  parties  so  conducting  themselves  entitled  to  the 
festinum  remediurn  of  injunction. 

It  may  be  taken  that  the  principle  that  would  apply  to  the  partner- 
ship of  six,  will  apply  to  this  partnership  of  GOO  or  700 ;  340  have  cxe- 
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cuted  In  respect  of  not  quite  half  the  number  of  shares  :  there  probabl\' 
ma}'  be  therefore  600  or  700  members.  To  those  who  have  not  had 
occasion  to  observe  the  boldness  of  speculation,  it  ma}'  seem  astonishing 
that  persons,  and  so  man}-  in  number,  should  have  engaged  themselves 
in  a  speculation  so  little  explained,  and  undertaken  to  execute  deeds, 
of  the  contents  of  which  they  had  so  little  information.  To  those  who 
know  the  difficulty  of  applying  the  rules  of  law  and  equity  to  societies 
constituted  of  such  numbers  of  persons  not  incorporated,  it  is  not  matter 
of  surprise  that  persons,  ignorant  of  those  difficulties,  should  become 
members  of  such  societies  ;  it  may  be  matter  of  surprise  to  them  that 
persons  who  know  the  difficulty  of  applying  those  rules  should  become 
members,  even  where  the  nature  of  the  speculation  is  clearly  explained, 
and  full  information  is  given  of  the  contents  of  the  deeds  to  be  exe- 
cuted. Much  has  been  done  with  respect  to  the  difficulty  alluded  to,  by 
provisions  how  those  who  have  demands  upon  such  societies  are  to  sue, 
and  how  such  societies  are  to  be  sued ;  much  remains  to  be  done,  and 
particularly  as  to  rendering  simple  and  effectual  the  remedies  of  the 
members  of  such  societies  against  each  other.  It  is  observed  that  the 
members  of  this  society  underv^riting  will  be  each  liable  to  the  bank- 
rupt laws.  That  depends  upon  the  act  of  parliament  which  is  to  take 
effect  in  May  next.^  Shares  may  devolve  to  feme  coverts,  infants,  &c. ; 
Dut  whatever  are  the  difficulties,  courts  must  struggle  to  remedy  them, 
and  to  prevent  particular  members  of  those  bodies  fi'om  engaging  other 
members  in  projects  in  which  they  have  not  consented  to  be  engaged, 
or  the  engaging  in  which  they  have  not  encouraged,  assented  to,  em- 
powered, or  acquiesced  in  expressly  or  tacitly,  so  as  to  make  it  not 
equitable  that  they  should  seek  to  restrain  them.  The  principles  which 
a  court  would  act  upon  in  the  case  of  a  partnership  of  six  must,  as  far 
as  the  nature  of  things  will  admit,  be  applied  to  a  partnership  of  600. 

The  injunctio7i  was  granted. 

^  5  Geo.  4,  c.  98,  s.  2,  by  which  an  underwriter  is  declared  to  be  a  trader  liable  to 
the  bankrupt  laws,  and  see  G  Geo.  4,  c.  16,  s.  2.  Formerly  it  was  held  that  an  under- 
writer, merely  in  that  character,  could  not  be  a  bankrupt.  Ex  parte  Bell,  15  Vesey, 
355. 
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1851.     29  Vermont,  545. 

At  the  time  the  orator  became  a  shareholder,  the  defendant  was 
authorized  to  run  a  railroad  between  specified  points.  Thereafter  the 
legislature  authorized  an  extension,  and  this  act  was  accepted  by  the 
directors  and  a  majority  of  the  shareholders.  The  orator  sought  to 
restrain  the  use  of  the  corporate  funds  or  credit  in  constructing  such 
extension. 

Bennett,  Chancellor.  The  question  is,  can  the  orator,  upon  such 
a  state  of  facts,  claim,  at  the  hands  of  the  chancellor,  his  injunction. 

It  is  an  admitted  principle,  that  in  partnerships,  and  joint  stock 
associations,  the\-  cannot  b}'  a  vote  of  the  majority  change  or  alter 
their  fundamental  articles  of  copartnership  or  association,  against  the 
will  of  the  minority,  however  small,  unless  there  is  an  express  or  im- 
plied provision  in  the  articles  themselves  that  they  may  do  it.  It  is 
equally  well  settled,  that  a  court  of  chancery  will,  upon  the  application 
of  an  individual  member  of  a  partnership,  or  joint  stock  association, 
restrain,  by  injunction,  the  majority  from  using  the  funds  or  pledging 
the  credit  of  the  partnership  or  association  in  a  business  not  warranted, 
and  not  within  the  scope  of  their  fundamental  articles  of  agreement. 
Courts  of  equity  treat  such  i^roceedings  by  a  majorit}',  as  a  fraud  upon 
the  other  members,  which  the}'  will  neither  sanction  or  permit.  To 
prevent  the  commission  of  fraud,  by  injunction,  has  been  one  of  the 
earliest  and  most  appropriate  heads  of  equity  jurisdiction,  as  well  as  to 
relieve  against  it,   when  committed. 

It  was  well  conceded,  in  the  argument  on  the  defense,  that  if  the  cor- 
poration had  been  about  to  proceed  to  a  construction  of  the  contem- 
plated extension  without  the  act  of  1850,  it  would  have  been  a  proper 
case  for  an  injunction.  The  only  question  which  can  be  open  to  debate 
is,  as  to  what  shall  be  the  effect  of  the  act  of  1850,  and  a  subsequent 
adoption  of  the  act  by  the  corporation,  upon  the  individual  rights  of  a 
shareholder  who  does  not  assent  to  its  adoption?  If  bound  by  it,  there 
is  no  equity  in  this  bill.  It  is,  and  must  be  admitted,  that  the  legisla- 
ture has  no  constitutional  power,  unless  it  be  reserved  in  the  grant,  to 
change  or  alter  an  act  of  incorporation  without  consent,  and  thereby 
cast  upon  the  com[)any  new  and  additional  obligations,  or  take  from 
them  rights  guaranteed  under  the  original  charter.  And  indeed  this 
the  legislature  have  not  attempted  to  do.  It  is  also  equally  true  that 
it  is  a  part  of  the  law  of  corporations^  that  they  act  according  to  the 
voice  of  the  majority.  liiit jt  is  to  be  remembered,  that  this  isjiot  a 
Buit  in  which  the  plaintiff  seeks  to  protect  himself  in  any  corporate 
Tight,  V)ut_in  hi_s  own  individual.j-ight,  growing  out  .oLtbe  fact  of  his 
having  become  a  corporator  by  his  subscription  and  its  payment,  to  the 
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capita!  stock  of  the  compan\\  One  of  an  aggregate  corporation  may 
contract  with  the  compan}',  as  well  as  a  third  person  ;  and  the  rights  of 
the  individual  so  contracting  are  no  more  distinct  and  independent  in 
the  one  case  than  in  the  other.  The  plaintiff,  b}-  his  subscription,  as- 
sumed to  pay  to  the  corporation,  and  onlj-  for  the  purpose  specified  in 
the  charter,  its  amount,  according  to  the  assessments  ;  and  there  was 
at  the  same  time  a  trust  created,  and  an  implied  assumption  on  the 
part  of  the  corporation,  to  apply  it  to  that  object,  and  none  other. 
The  corporation  also  assumed  upon  themselves  to  account  to  this  cor- 
porator for  his  share  of  the  dividends,  when  this  road  should  be  com- 
pleted and  put  in  operation,  and  for  his  share  of  capital  stock,  though 
not  in  numero.  The  charter,  in  this  case,  gives  to  the  state  the  right 
to  purchase  out  the  road  of  the  corporation,  after  a  given  number  of 
years,  upon  certain  terms  therein  specified.  The  relation  between  each 
original  shareholder  and  the  corporation  is  the  same.  The  obligation 
Qf  the  contract  between^  tlie  legislature  and  the  corporation,  after  an 
acceptance  of  the  charter,  is  no  more  sacred  than  thaTwhich  is  created 
between  the  corporation  and  the  individual  corporator.  Does  any  one 
suppose  the  legislature  could,  without  the  consent  of  parties,  absolve  a 
corporator  from  liabilit}'  on  his  subscription  to  the  corporation,  or 
modify  it?  and  can  they  do  the  reverse  of  it? 

It  is  conceded  that  there  is  a  class  of  alterations  in  a  charter,  which 
the  corporation  may  obtain  and  adopt,  that  would  not  so  essentially 
change  the  contract  as  to  absolve  the  corporator  from  his  subscription, 
or  give  him  a  right  to  complain  in  a  court  of  justice,  in  case  he  had 
previously  paid  it.  Where  the  object  of  the  modification  or  alteration 
of  the  charter  is  auxiliary  to  the  original  object  of  it,  and  designed  to 
enable  the  corporation  to  carry  into  execution  the  ver}'  purpose  of  the 
original  grant,  with  more  facility  and  more  beneficially  than  they  other- 
wise  could,  the  original  corporator  cannot  complain ;  and  I  should  ap- 
prehend it  would  make  no  difference  with  the  rights  of  a  corporation, 
in  such  a  case,  though  he  could  show  that  the  charter,  as  amended,  was 
less  beneficial  to  the  corporators  than  the  original  one  would  have  been. 
The  ground  upon  which  such  amendments  bind  the  corporator,  I  deem  to 
be  his  own  consent.  When  he  becomes  a  corporator  by  his  signing  for 
a  portion  of  the  capital  stock,  he  in  effect  agrees  to  the  b3--la\vs,  rules, 
and  votes  of  the  company,  and  there  is  an  implied  assent,  on  his  part, 
with  the  corporation,  that  they  may  apply  for,  and  adopt  such  amend- 
ments as  are  within  the  scope,  and  designed  to  promote  the  execution 
of  the  original  purpose  ;  and  he  signs,  and  the  corporation  receive  his 
subscription,  subject  to  such  implied  contingency;  and  if  we  regard  it 
in  the  nature  of  a  license,  only,  it  would  not  alter  the  principle.  Both 
parties  having  acted  upon  it,  it  would  not  be  countermandable. 

But  suppose  the  object  of  the  alteration  is  a  fundamental  change  in 
the  original  purpose,  and  designed  to  superadd  to  it  something  which 
is  beyond  and  aside  of  it;  does  the  same  principle  apply?  [After  cit- 
ing and  commenting  on  various  cases,  the  last  of  which  is  Hartford 
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&  N.  H.  E.  Co.  V.  Croswell,  5  Hill,  385,  the  learned  Chancellor  pro- 
ceeds :]  Chief  Justice  Nelson,  in  his  opinion,  lays  down  this  general 
proposition,  "that  corporations  can  exercise  no  power  over  the  corpo- 
rators, beyond  those  conferred  by  the  charter  to  which  they  have  sub- 
scribed, except  on  the  condition  of  their  agreement  or  consent." 

This  is  a  sound  proposition.  The  consent  or  assent  may,  however, 
be  implied  in  a  class  of  cases,  as  has  already  been  stated,  where  the 
amendment  is  not  regarded  as  fundamental,  and  can  be  brought  within 
the  scope  of  the  original  purpose  of  the  association  ;  and  this  is  going 
to  the  very  verge  of  the  powers  of  the  corporation.  It  is  difficult,  and 
would  be  unwise,  to  attempt  to  lay  down  any  general  rules  to  determine 
in  what  precise  cases  the  assent  of  the  corporator  should  be  implied, 
and  in  what  not.  It  is  sufficient  for  the  present  purpose  to  say,  that 
his  assent  cannot  be  implied,  in  a  case  like  the  present,  from  a  majority 
vote.  Courts  may  differ,  and  doubtless  will,  in  regard  to  what  alter- 
ations shall  be  sufficient  to  constitute  a  fundamental  change.  But  in 
the  present  case,  I  think,  on  this  point  there  can  be  but  one  opinion. 
The  termini  of  the  road,  as  fixed  by  the  charter,  are  Burlington,  and 
some  point  on  the  west  bank  of  Connecticut  River,  in  the  county  of 
Windsor  or  Windham.  The  capital  stock  is  one  million  of  dollars,  with 
a  right  in  the  corporation  to  increase  it  to  an  amount  sufficient  to  com- 
plete said  road,  and  furnish  the  necessary  apparatus  for  conveyance. 
The  supplementary  act  of  1850  purports  to  authorize  the  corporation, 
within  three  years,  to  construct  and  extend  their  railroad  from  the 
terminus  in  Burlington,  to  some  point  in  Swanton,  in  the  county  of 
Franklin,  a  distance  of  about  thirty  miles  ;  and  the  act  provides  that 
in  the  construction  of  the  road,  they  shall  have  all  the  rights  and  privi- 
leges, and  be  subject  to  all  the  liabilities,  contained  in  their  original 
charter,  and  the  acts  in  addition  to  it. 

The  franchise  granted  to  this  company  was  territorial ;  and  an  ex- 
tension of  the  termini  necessarily  is  an  extension  of  the  franchise.  It 
cannot  remain  the  same  thing  in  substance,  until  it  can  be  established 
that  a  part  is  equal  to  the  whole.  Besides,  the  company  may  nicrease 
the  capital  stock  to  such  additional  sum  as  shall  be  necessar}'  to  con- 
struct the  extension. 

The  statute  of  1850  is  little  less  in  effect,  if  anything,  than  an  at- 
temi)t  to  create  in  a  summary  manner,  and  by  the  wa}'  of  reference,  a 
new  corporation,  and  to  transfer  all  the  old  corporators  to  it.  If  all 
the  corporators  had  assented  to  this  transfer,  it  was  well  enough.  The 
change  in  the  purpose  was  not  more  fundamental  in  the  case  from  the 
5th  of  Hill  than  in  this.  It  is  not  necessary  that  the  business  should 
bc^?KQ,nged  in  kind,  to  change  the  original  purpose.  If  this  is  not  a 
change  in  purpose,  it  would  not  be  to  extend  the  road  in  one  direction 
to  Canada  line,  and  in  the  other  to  Massachusetts  line  ;  and  there  would 
be  no  limits  to  the  control  which  the  corporation  might  acquire  over  the 
individual  corporators,  and  this,  too,  without  their  consent,  except 
what  arises  from  the  confines  of  legislative  authority. 
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The  change,  then,  in  the  charter  being  fundamental  and  the  corpora- 
tion not  being  able  to  bind  the  plaintiff  by  a  majority  vote,  what  must 
be  the  result?  If  he  had  been  sued  for  an  assessment  upon  his  stock, 
he  iniglit  have  claimed  that  he  was  absolved  from  all  liability  upon  the 
acceptance  of  the  amendment.  And  is  not  this  reasonable  ?  Shall  it 
be  said  that  the  legislature  and  the  corporation  have  power  to  embark 
this  corporator  in  a  speculation  to  which  he  has  never  consented?  If 
it  can  be  done  in  one  case  it  can  in  another.  But  having  paid  his  funds 
into  the  corporation,  he  has  a  right  in  chancery  to  compel  a  faithful 
performance  of  the  trust  by  the  corporation,  in  conformity  to  the  origi- 
nal charter,  and  to  keep  them  within  its  purview.  No  one  can  suppose 
that  upon  the  pa3'ment  of  his  subscription,  the  personal  identity  of  the 
plaintiff  was  merged  in  the  corporation,  or  that  he  ceased  to  have  dis- 
tinct and  independent  rights.  In  Rex  \.  Eastern  Counties  Railway 
Corapanj',  1  Eng.  Railway  Cases  509,  the  King's  Bench  issued  a  man- 
damus, upon  the  application  of  a  minoritj',  against  the  company,  direct- 
ing them  to  proceed  in  the  construction  of  a  railroad  which  had  been 
chartered  between  two  points,  the  corporation  having  stopped  short  of 
one  of  the  termini,  and  voted  to  go  no  further. 

In  the  case  before  us,  it  must  follow,  if  the  plaintiff  is  not  bound  by 
the  conjoined  effect  of  the  act  of  1850,  and  a  majority  vote  of  the  cor» 
poration,  the  defendants  can  stand  on  no  better  ground,  than  a  Aolun- 
tary  association,  who  are  about  to  go  beyond  and  aside  of  their  original 
articles,  against  the  will  of  a  minority.  This,  in  effect,  was  conceded 
in  the  argument.  There  was  nothing  improper  in  the  passage  of  the 
act  of  1850,  though  upon  the  application  of  a  portion  of  the  directors 
of  the  company,  as  stated  in  the  bill.  No  attempt  is  made  by  the 
legislature  to  impair  the  obligation  of  any  contract  between  themselves 
and  the  corporation,  or  to  cast  upon  the  company  an}-  new  and  addi- 
tional burthens  without  their  consent.  There  was  no  attempt  to  impair 
any  contract  arising  under  the  prior  charter,  between  the  corporation 
and  the  corporator  as  an  individual,  or  disturb  any  vested  right  in 
either.  The  act  is  not  mandatory;  and  there  is,  in  fact,  an  implied 
condition  annexed  to  it,  that  it  is  to  be  accepted  by  all  whose  individual 
and  corporate  interests  are  to  be  affected  by  it,  before  it  shall  become 
operative.  But  suppose  this  act  had  been  mandatory  upon  the  corpo- 
ration and  the  several  stockholders,  to  build  this  extension  in  the  road 
within  three  years  ;  would  not  all  crN'  out  against  its  palpable  injus- 
tice? Suppose,  instead  of  this,  the  legislature  had  left  it  optional  with 
the  corporation  to  accept  or  reject  the  act  of  1850,  and  had  provided, 
that  in  case  of  the  acceptance  of  the  amendment  by  the  corporation,  it 
should  bind  the  corporators  who  dissented  from  it,  or  did  not  assent 
to  it,  and  this  too,  in  their  individual  rights;  would  there  not  be  the 
same  reason  to  cr}'  out  against  it?  Would  it  not,  by  its  carrj'ing  a 
stockholder  into  an  enterprise  which  he  had  never  consented  to,  and 
changing  the  principles  of  liability  between  the  corporation  and  the 
mdividual  corporator  from  what  they  were  under  the  original  compact, 
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impair  and  disturb  vested  rights  under  it?  I  have  no  hesitation  in  say- 
ing, that,  in  my  opinion,  it  would  be  beyond  the  pale  of  the  constitu- 
tional authority  of  the  legislature. 

In  Ellis  V.  Marshall,  2  Mass.  269,  it  was  held  that  no  man  could  be 
made,  bv  act  of  legislation,  a  member  of  an  aggregate  corporation 
without  his  personal  consent ;  and  the  same  principle  would  seem  to 
apply  when  he  is  asked  to  remain  and  become  a  corporator  under  a 
supplementary  act,  to  be  attached  to  and  become  a  part  of  the  charter, 
where  that  which  it  is  proposed  to  superadd  is  vital,  and  constitutes  a 
fundamental  change  in  the  charter,  which  is  but  the  constitution  of  the 
company. 

[The  learned  Chancellor  here  discussed  various  authorities,  includ- 
ing Ware  v.  Grayid  Jimction  Water  Co.,  2  Russell  and  Mylne,  461. 
In  reference  to  this  case,  he  said  (inter  alia)  : 

"I  apprehend,  that  the  views  expressed  by  the  Lord  Chancellor  in 
that  case,  if  sound,  must  rest  upon  one  of  two  grounds ;  either  that 
the  change  asked  for  in  the  charter  was  not  a  fundamental  one,  or 
else  upon  the  ground  of  the  transcendent  powers  of  a  British  parlia- 
ment. ...  It  is  evident  that  Lord  Brougham  .  .  .  grounds  himself 
upon  the  sovereign  and  uncontrollable  powers  of  the  parliament.  .  .  . 
But  with  us,  no  legislature  can  transcend  the  bounds  of  the  constitu- 
tion."] 

The  Rutland  and  Burlington  Railroad  Company  is  but  a  private 
corporation,  so  far  as  the  stockholders  are  concerned ;  though  as  it 
regards  the  powers  of  the  legislature  to  authorize  the  taking  of  private 
property  for  public  use,  it  may  be  said  to  be  a  qua  public  corporation. 
The  stock  is  owned  by  individuals  who  compose  the  corporation,  and 
from  which  they  design  to  derive  a  profit;  and  they  manage  the 
business  in  view  to  their  own  interest;  and  it  does  not  become  a 
public  corporation  because  the  public  interests  may  be  incidentally 
promoted  by  it.  In  principle  it  is  like  a  turnpike,  a  canal,  or  bridge 
charter ;  Ten  Eych  v.  Delaware  and  Raritan  Canal  Com}}any,  3  Harr. 
(N.  J.)  200.  I  think  it  is  obvious  beyond  a  reasonable  doubt,  upon, 
principle  and  authority,  that  the  plaintiff  is  not  bound  in  his  indi- 
vidual rights  as  a  corporator,  by  force  of  the  act  of  1850  and  the 
majority  vote  of  the  corporation,  without  his  individual  assent.  In 
the  case  of  public  corporations,  as  in  towns,  counties,  &c.,  a  different 
rule  may  obtain.  The  distinction  between  private  and  public  associ- 
ations and  corporations  has  been  well  settled  since  the  days  of  Lord 
CoKi-:.     fCoke  Little.  181,  b.) 

In  case  of  public  associations  and  corporations  the  public  good  re- 
quires that  the  voice  of  the  majority  should  govern,  and  hence  the 
power  is  more  favorably  expounded  than  when  created  for  private 
purposes ;  and  it  would  seem  that  public  convenience  required  the 
adoption  of  such  a  rule.  But  in  case  of  private  associations  and  cor- 
porations it  is  not  the  doctrine  that  a  majority  can  bind  the  minority 
in  a  matter  beyond  and  aside  of  their  original  articles  of  association, 
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or  charter  of  incorporation,  unless  it  be  by  special  agreement  giving 
such  power,  which  must  be  a  part  of  the  original  association. 

If,  in  a  case  like  the  present,  tlie  majority  cannot  bind  the  minority, 
it  is  plain  that  there  is  an  equity  in  this  bill,  and  that  the  defendants 
can  stand  in  no  better  situation  than  if  they  had,  by  a  vote  of  the 
company,  proceeded  to  build  the  extension,  and  to  apply  the  funds 
and  credit  of  the  corporation  to  that  purpose,  without  any  additional 
act  of  the  legislature. 

This  doctrine  of  Lord  Chancellor  Eldon  [in  Natusch  v.  Irving'\ 
necessarily  grows  out  of  the  doctrine  that  it  is  the  business  of  courts 
of  justice  to  enforce  the  contracts  of  parties,  not  to  make  them.  To 
give  to  courts  not  onl}'^  the  power  to  enforce,  but  also  the  power  to 
make,  or  even  modify  in  one  iota  a  contract  fairly  made,  would  be 
the  rankest  despotism. 

The  ground  assumed  is,  that  this  corporation  had  the  funds  of  the 
origiiuil  stockholders  for  an  object  distinctly  defined  in  the  original 
charter,  and  that  they  cannot  be  allowed  to  apply  them  to  any  other 
purpose  whatever,  without  the  consent  of  the  stockholders,  and  that  to 
do  it;  would  be  a  breach  of  trust. 

In  regard  to  the  expediency  of  bringing  this  bill,  the  chancellor  can- 
not, and  has  no  right  to  judge.  The  orator  has  the  constitutional  and 
sole  right  of  determining  this  matter  ;  and  if  he  thinks  it  expedient,  we 
must  acquiesce  in  it ;  and  no  plea  of  the  public  good  or  inequality 
of  interests  involved  can  justify  the  chancellor  in  denying  to  the  orator 
a  right  which  is  clearly  accorded  to  him  by  well  established  chancery 
principles.  The  public  good  is  best  promoted  by  an  impartial  adminis- 
tration of  justice  according  to  the  right  of  the  case  ;  and  courts  can- 
not measure  the  equality  or  inequality  of  interests  in  the  litigant  parties 
and  make  that  a  basis  for  a  decision,  notwithstanding  what  has  been 
urged  in  the  argument. 

"\Vhere  it  is  clearly  shown  that  a  corporation  is  about  to  exceed  its 
powers,  and  to  apply  their  funds  or  credit  to  some  oliject  bevond  tEeIr 
autliority,  it  would,  if  the  purpose  of  the  corporation  was  carried  out, 
constitute  a  breach  of  trust ;  and  a  court  of  equity  cannot  refuse  to 
give  relief  by  injunction.  See  Agar  v.  The  Regent's  Canal  Company, 
Cooper's  Eq.  77  ;  The  River  Dun  Navigation  Company  v.  North  Mid- 
land Railway  Company,  1  Eng.  Railway  Cases  15.3-4. 

It  cannot  justify  the  chancellor  in  refusing  to  exercise  the  juris- 
diction of  chancery  because  the  defendants  may  claim  the  right  to 
proceed  under  color  of  the  act  of  1850.  It  is  a  settled  principle  that 
the  circumstance  of  the  defendant's  acting  under  color  of  law,  simply, 
can  form  no  justification.  The  question,  after  all,  will  be;  does  the 
law  justify  the  act  which  is  being  done,  or  threatened  to  be  done  ? 
Osborn  v.  The  Bank  of  the  United  States,  9  Wheaton,  738.  If  a  law 
is  unconstitutional  it  can  give  no  authority.  If  the  power  it  confers 
is  abused  or  exceeded,  the  person  acting  under  the  color  of  law  is  a 
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wrong  doer.  In  the  case  at  bar  the  corporation  had  no  power  to  build 
the  extension  under  their  original  charter ;  and  the  act  of  1850  is  not 
binding  upon  the  orator  without  his  consent. 

The  injunction  must  therefore  be  allowed,  but  only  so  far  as  to  re- 
strain the  defendants  until  the  further  order  of  the  chancellor  from 
applying  the  present  funds  of  the  corporation,  or  their  income  from 
the  present  road,  either  directly  or  indirectly  to  the  purpose  of  build- 
ing said  extension  in  said  road,  or  to  pay  land  damages  and  other 
expenses  which  may  be  contingent  upon  the  building  of  it ;  and  also 
from  using  or  pledging,  directly  or  indirectly,  the  credit  of  the  corpo- 
ration in  effecting  the  object  of  the  extension ;  and  at  the  same  time 
the  company  will  be  left  at  liberty  to  build  the  extension  with  any 
new  funds  which  they  may  see  fit  to  obtain  for  that  specific  object. 

Though  this  is  but  an  interlocutory  decree,  made  upon  the  plaintiff's 
equitable  rights  as  disclosed  in  the  bill,  still  it  having  been  twice 
argued,  and  it  being  a  case  of  considerable  interest  and  importance,  I 
have  deemed  it  proper  to  publish,  somewhat  at  length,  the  grounds  of 
my  opinion.  "To  err  is  human;"  and  if,  upon  more  mature  consid- 
eration, the  conclusion  of  my  own  mind  shall  be  found  to  be  unsound, 
and  not  in  accordance  with  principle  and  authority,  I  rejoice  that  they 
may  be  corrected  by  a  superior  tribunal. 

After  the  above  decision  was  announced,  and  before  the  injunction 
was  issued,  the  defendants  proposed  to  file  bonds  to  indemnify  the 
plaintiff  against  all  damages  which  he  might  sustain  by  reason  of  the 
extension ;  upon  which  the  chancellor  suggested,  that  he  did  not  deem 
it  competent  for  him  to  make  contracts  for  the  parties ;  and  that  upon 
the  authority  of  the  case  of  Natusch  v.  Irving  et  al.,  it  could  make  no 
difference,  if  filed,  in  the  result. 
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vjA^  Marshall,  J.     The  ground  upon  which  a  member  of  a  corporation 

is  permitted  to  invoke  the  jurisdiction  of  equity  to  enforce  a  cause  of 

X     v**         action  in  favor  of  the  latter  is  that  he  has  an  interest  in  the  corporate 

/.»>^  affairs  needing  protection,  which  cannot  be  protected  otherwise  than 

1/  by  an  enforcement  of  the  cause  of  action  of  the  corporation,  and  that 

r*^/"  such  enforcement  cannot  be  had,  and  justice  will  entirely  fail,  if  he  is 

S'  not  permitted  to  stand  for  those  persons  having  the  primary  right  to 

//k  act.     In  order  that  the  situation  in  that  regard  may  be  complete  to  tha 

'       jjj  satisfaction  of  equity,  it  is  necessary  to  show  that  such  persons  will 

^.-^^        not  perform  their  duty.     That  may  be  done  in  either  of  two  ways  : 

eu^^  By  showing  that  they  have  neglected  or  refused  to  proceed  after  being 

requested  so  to  do  by  some  person  or  persons  whose  requests  in  that 
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regard  should  be  homored ;  or  by  showing,  expressly  or  by  necessary 
inference,  that  they  are  so  concerned  in  the  wrong  to  be  redressed,  and 
hostile  to  any  vindication  or  attempt  to  vindicate  the  corporate  rights, 
that  it  is  reasonably  certain  that  a  request  to  them  to  proceed  to  that 
end  by  judicial  remedies  would  be  unavailing.  Observations  may  be 
found  in  some  legal  opinions  tending  to  convey  the  idea  that  a  demand 
upon  the  proper  corporate  officers  to  enforce  a  corporate  right  of  ac- 
tion, and  their  refusal  so  to  do,  regardless  of  circumstances,  is  a  con- 
dition precedent  to  the  right  of  a  member  of  a  corporation  to  stand  in 
their  place  and  do  their  duty.  Such  is  not  the  law.  If  it  appears, 
reasonably,  by  all Jbhe_aIlegaJ^iQnSjOlthe  CQmplaint,^ 
b^a  member  of  a  corporation  in  its  right,  that  those  persons  in  whom 
the  duty  and  the  primary  right  rests  to  represent  it  will  not  perform 
that  duty,  from  any  cause,  a  case  is  thereby  presented,  subject  to  proof, 
entitling  an  interested  person,  such  as  a  taxpayer  in  case  of  a  muni- 
cipal or  political  corporation,  to  protect  his  right  and  that  of  all  others 
similarly  situated,  by  suing  in  his  and  their  behalf,  and  presenting 
to  a  court  for  adjudication  the  cause  of  action  of  the  corporation. 
JDoud  V.  TV.,  P.  &  S.  R.  Co.,  65  Wis.  108  ;  Franey  v.  Warner,  96  Wis. 
222;  Cunningham  v.  Wechselherg,  105  Wis.  359  ;  Land,  L.  &  L.  Co.  v. 
Mclntyre,  100  Wis.  245 ;  Egaard  v.  Dahlke,  109  Wis.  366.  The  com-  ^^ 
plaint  in  this  case,  and  the  proofs  as  well,  fully  satisfy  that  test.  It 
IS  alleged  and  proved  fTiat  the  county  board  of  Douglas  County,  for 
a  long  period  of  time  prior  to  the  commencement  of  this  action,  had 
been  accustomed  to  audit  and  order  paid,  sheriff's  bills  for  large 
amounts,  covering  almost  all  branches  of  his  official  labor,  that  were 
not  legally  chargeable  against  the  county ;  that  their  practice  in  that 
regard,  and  to  a  considerable  extent  that  of  their  predecessors  in  office, 
had  been  approved  by  their  legal  adviser,  and  that  they  believed  the 
same  to  be  legal.  Any  attempt  to  recover  back  money  illegally  paid, 
therefore,  upon  his  illegal  claims,  or  to  prevent  such  payment,  involved 
a  charge  against  the  members  of  the  board  of  having  wrongfully,  either 
through  ignorance  or  something  worse,  caused  the  county  revenues  to 
be  dissipated.  The  case  made  shows  that  if  the  sheriif  be  guilty  of 
obtaining  money  on  illegal  bills,  the  members  of  the  board  are  guilty 
participants  in  the  wrong.  That  they  would  turn  against  themselves, 
impeaching  their  own  transactions,  confessing  that  they  had  misused 
their  positions  and  squandered  the  revenues  of  the  county  to  the 
amount  of  many  thousands  of  dollars,  even  though  they  were  not 
guilty  of  any  bad  faith  in  the  matter,  would  have  been  an  exhibition 
of  moral  heroism  in  office  not  reasonably  to  be  expected.  Therefore, 
there  were  but  two  courses  for  taxpayers  to  pursue  :  Submit  to  the 
wrong,  or  invoke  the  aid  of  the  court  in  this  form  of  action  for  redress. 
The  rule  above  discussed  is  not  deemed  controlling,  necessarily,  in 
this  case,  for  the  following  reason  :  It  applies  only  when  the  primary 
right  involved  is  the  right  of  the  corporation,  Avhich  it  might  and 
ought  to  enforce.     It  does  not  concern  the  action  of  a  member  of  a 
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corporation  to  protect  his  own  interests  whicli  are  of  a  primary  nature. 
I  The  distinction  must  not  be  lost  sight  of,  between  where  the  right  of 
'  i  /  a  member  of  a  corporation  is  primary,  such  as  that  to  prevent  the 
iy  I .  unlawful  expenditure  of  corporate  funds,  and  where  it  is  secondary, 
I  ''  as  that  to  recover  for  the  benefit  of  the  corporation,  money  unlawfully 
'  I  expended.  Every  member  of  the  corporate  body,  in  the  first  situation 
suggested,  is  primarily  interested  in  having  the  corporate  officers  pre- 
vented from  transcending  their  powers  or  violating  the  organic  act  of 
the  corporate  body  in  any  way.  Pomeroy,  Eq.  Jur.  §  1093.  There  is 
obviously  no  way  of  enforcing  that  right  except  by  a  resort  to  equity, 
and  its  doors  are  always  open  to  any  proper  case  of  that  kind.  The 
TplieF  snnprht  in  snnh  cases  is  preventative,  but  any  other  relief  is  ob-_ 
tainable  which  may  be  necessary,  in  the  given  case,  to  do  complete 
TuStlfifi  in  tne  maUer.  To  tnat  end  relief  may  be  given  which  is  ap-~ 
propriate  to  a  state  of  facts  which,  of  themselves,  would  be  a  proper 
subject  for  an  independent  suit  by  the  corporation,  or  suit  in  its  right 
by  a  member  thereof,  if  such  facts  can  be  reasonably  considered  so  far 
germane  to  the  main  cause  of  action  as  to  be  deemed  a  part  of  it. 
Pomeroy,  Eq.  Jur.  §  1093.  Such  is  the  situation  here.  The  main 
cause  of  action  was  to  put  an  end  to  a  course  of  allowing  illegal  sheriff's 
charges  that  had  been  in  vogue  in  Douglas  County  for  a  long  time,  and 
to  enjoin  the  county  from  paying  a  large  amount  of  such  charges  that 
had  been  allowed  and  were  about  to  be  discharged  by  the  issuance  of 
county  orders  and  the  payment  thereof.  That  necessarily  brought 
before  the  court  the  transactions  in  regard  to  the  actual  disbursement 
of  money  upon  illegal  bills,  to  the  end  that  any  legitimate  indebted- 
ness, found  due  on  unpaid  bills,  might  be  discharged  in  whole  or  in 
part  by  money  already  received  by  the  sheriff,  to  which  he  was  not 
entitled,  and,  incidentally,  to  restore  to  the  county  treasury  any  ex- 
cess of  money  illegally  paid  to  him,  over  and  above  the  legal  part  of 
such  unpaid  bills.  All  of  the  matters  brought  to  the  attention  of  the 
court  were  either  directly  or  indirectly  involved  m  tiie  cause  of  action 
for  preventative  relief.  That  rendered  unnecessary  any  showing  of 
compliance  with  the  rule  first  discussed  as  a  condition  precedent  to 
the  maintenance  of  the  suit. 
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HUTTON   r.  JOSEPH   BANCROFT   &   SONS 

1897.    83  Fed.  17.  -^C* 

Dallas,  Circuit  Judge.     This  is  a  suit  in  equity,  brought  by  a  share- 
holder of  the  Bancroft  Company  against  that  corporation  and  Victor 
G.  Bloede.     Its  objects  are  to  compel  Bloede  to  surrender  to  the  Ban- 
croft Company,  for  cancellation,  certain  shares  of  its  stock,  and  to 
repay  to  that  company  money  which  he  has  received  as  dividends  on 
that  stock,  and  also  to  prevent  any  further  payments  to  him  of  divi- 
dends now  or  hereafter  declared.     The  relief  thus  sought  is  claimed 
upon  the  grounds :  First,  that  Bloede  obtained  the  shares  in  question 
from  the  Bancroft  Company  by  means  of  false  and  fraudulent  repre- 
sentations made  by  him  to  its  officers  ;  and,  second,  that  the  agreement 
to  exchange  shares  of  the  stock  of  the  Bancroft  Company  for  a  like 
number  of  shares  of  the  Victor  G.  Bloede  Company,  in  pursuance  and 
consummation  of  which  the  Bancroft  Company  issued  its  shares  to      ^     ^     Ji 
Bloede,  was  not  authorized  by  the  charter  of  the  Bancroft  Company,       ^C  ^^ 
and  was  in  violation  of  the  statutes  of  Delaware,  and  of  the  rights  of  "K    ^^ 
the  complainant  as  a  stockholder  of  the  Bancroft  Company.     It  is  not    «»      >C^. 
alleged  that  any  application  had  been  made  to  the  corporation,  or  to  ,.^/^  -^~\ 
its  officers  or  managing  body,  to  remedy  the  alleged  wrong,  or  to  in-   ^^*^  ^^^ 
stitute  suit  to  that  end  ;  and  inasmuch  as,  for  this  reason  solely,  the^*^     "^^t^ 
demurrer  of  the  defendant  Bloede  must,  in  my  opinion,  be  sustained, x<'        ^    - 
no  other  question  will  be  considered.     It  is  not  requisite  to  determine    ^<        ^ 
whether  or  not  the  ninety-fourth  equity  rule  is  applicable  to  this  case,  *^as    ./^ 
for  my  judgment  is  based  upon  the  general  principle,  which,  quite  in-  <^  -^s 
dependently  of  that  rule,  is  well  settled,  that  a  stockholder  who  con-  ^J^^^^^  ^ 
ceives  that  his  rights,  as  such,  have  been  invaded  or  are  imperiled  '^^y:^       S 
either  by  an  act  done  or  threatened  by  the  corporation,  or  by  any^    ^^^ 
transaction  of  a  third  party  with  it,  must,  before  he  can  himself  suc-y(-    ^~^^  -^ 
cessfully  invoke  the  aid  of  a  court  of  justice,  seek  redress  within  the  ^*"*^-.  ^^ 


corporation  of  which  he  is  a  member,  or  properly  endeavor  to  obtain^    ^x^^O' 


suit  to  be  brought  in  its  name  and  on  its  behalf.  Dunphy  v.  Associa-  ''v^^'^  /^ 
tion,  146  Mass.  495,  16  N.  E.  426 ;  Ilolton  v.  Railivay  Co.,  138  Pa.  St.  ^^^  ^ 
111,  20  Atl.  937  ;  Holton  v.  Wallace,  23  C.  C.  A.  71, 77  Fed.  61 ;  Hawes  ^^  '^ 
V.  Oakland,  104  U.  S.  450.  The  prayers  for  cancellation  of  stock  ^^-x^jt  T^^ 
issued  to  Bloede,  and  for  the  repayment  by  him  of  the  dividends  here-  zjy  '^-l 

tofore  paid  thereon,  manifestly  and  necessarily  concede  that  the  alleged  '^t-A^ 

rights  upon  which  they  are  founded  are,  if  existent,  rights  of  the  cor-  ^    I^^  ^*^ 
poration.     What  is  asked  is  that  the  delivery  of  the  shares  and  repay-  t^L^ 
ment  of  dividends  shall  be  required  to  be  made  to  the  Bancroft  Com-   ^      '^■^-^t, 
pany,  and,  of  course,  if  there  be  a  right  to  have  either  of  these  things  f     ^^-'Aly 
done,  it  must  be  because  that  company,  not  a  shareholder,  is  entitled   ^^■<*-«-«-fy>. 
to  the  delivery  and  repayment  demanded.     I  cannot  agree  with  counsel  /^"M^ 

of  complainant  that,  because  the  dealing  of  the  corporation  with  Bloede    /^*-7~  e^ 

/\^<u..-t>c  d-^  t     &-fi^^jL,     "^'-w^-*-    Jr  c-^    ^  oLx.J^     i^'idf'     72L«1-,      '■y^o^       ^<^ 


536  HUTTON   V.    JOSEPH   BANCROFT   AND   SONS   CO. 

is  charged  to  have  been  ultra  vires,  this  bill  may  be  maintained  with- 
out previous  effort  having  been  made  to  induce  action  by  the  corpora- 
tion. The  question  is  not  as  to  the  right  of  a  member  of  a  corporation 
to  redress  for  unlawful  acts  of  any  character  which  affect  him  inju- 
riously. The  allegation  either  of  deceit  committed  by  Bloede  or  of 
illegal  action  on  the  part  of  the  corporation  may,  it  is  assumed,  without 
deciding,  give  this  plaintiff  title  to  relief,  yet  the  condition  none  the 
less  exists  that  he  should  have  sought  to  move  the  corporation  to  action 
before  appealing  to  the  court  himself. 

The  prayer  for  an  injunction  to  restrain  the  Bancroft  Company  from 
paying  any  further  dividends  to  Bloede  cannot  avail  to  sustain  this 
bill.  There  is  no  allegation  whatever  of  any  actual  disagreement  be- 
tween that  corporation  and  this  complainant,  and  the  only  averment 
in  supposed  support  of  this  particular  prayer  is  "  that  other  dividends 
will  be  declared  on  said  shares  of  stock,  which,  together  with  said  un- 
paid dividends,  will  be  paid."  How  it  is  known,  or  why  it  is  believed, 
that  such  payments  "  will  be "  made  is  not  even  suggested,  and  it 
cannot  be  doubted  that,  if  the  corporation  or  its  officers  had  been 
requested  not  to  make  them,  and  had  refused  compliance  with  that 
request,  those  facts  would  have  been  distinctly  stated.  In  Cook, 
Stock,  Stockh.  &  Corp.  Law,  §  297,  cited  for  the  complainant,  it  is  said, 
it  is  true,  that  "  a  court  of  equity  will,  upon  a  proper  application,  grant 
an  injunction  to  prevent  the  transfer  of  illegally  issued  stock,  or  the 
payment  of  dividends  thereon  " ;  but  the  author  proceeds  to  define 
what  he  means  by  "  a  proper  application "  by  adding,  in  accordance 
with  the  authorities,  that  "  a  suit  to  that  end  may  be  commenced  either 
by  the  corporation,  or  by  the  stockholders  themselves  in  their  own 
behalf,  where  the  corporation  fails  or  refuses  to  institute  it."  It  may 
well  be  questioned  whether  the  bald  assertion  that  an  act  will  be  done 
by  another,  unaccompanied  by  the  disclosure  of  any  circumstance  to 
give  it  weight  or  credence,  should  be  regarded  as  a  fact  well  pleaded, 
and  therefore  to  be,  in  general,  taken  as  true  upon  demurrer.  Aside 
from  this,  however,  the  court,  I  think,  is  not  precluded,  even  on  de- 
murrer, from  looking  to  its  own  record  in  the  cause  for  any  aid  which 
it  may  lend  for  the  ascertainment  of  the  actual  verity  of  an  allegation 
so  unsatisfactorily  made  as  that  under  consideration  {Railroad  Co.  v. 
Groeck,  68  Fed.  609-612)  ;  and  the  record  in  this  instance  makes  it 
apparent  that  there  is  absolutely  no  ground  whatever  for  apprehending 
that  any  further  payments  of  any  kind  will  be  voluntarily  made  bj 
the  Bancroft  Company  to  Bloede.  As  was  said  by  Judge  Wales,  in 
disposing  of  the  complainant's  motion  to  remand,  it  appears  from  the 
answer  of  the  Bancroft  Company,  which  was  filed  before  this  demurrer 
was  interposed,  that  there  is  "  no  matter  of  dispute,  or  any  contro- 
versy, between  the  complainant  and  the  defendant  Joseph  Bancroft 
&  Sons  Company.  On  the  contrary,  it  is  apparent  that  their  interests 
in  the  outcome  of  the  present  suit  are  really  the  same,  and  that  they 
are  botli  seeking  the  same  objects,  to  wit,  the  return  and  cancellation 
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of  the  stock  of  the  Bancroft  &  Sons  Company  which  has  been  issued 
to  Bloede,  the  repayment  of  the  money  paid  to  him  for  dividends 
thereon,  and  an  injunction  to  prevent  the  payments  of  any  further 
dividends  on  that  stock."  To  uphold  this  bill  at  this  stage  merely  be- 
cause it  alleges  that  a  certain  thing  will  be  done  in  the  future,  without 
stating  the  grounds  of  that  obviously  inferential  allegation,  and  de- 
spite the  record  evidence  in  disproof  of  it,  would  be  but  to  invite  per- 
sistence in  a  course  of  procedure  which  can  lead  to  nothing  but  mis- 
directed effort  and  the  unprofitable  expenditure  of  time  and  money. 
It  is  evident  now  that  the  Bancroft  Company  should  have  been  the 
plaintiff  in  this  suit,  and  it  is,  therefore,  I  think,  the  duty  of  the  court 
to  decide  now  —  as  ultimately  it  would  be  compelled  to  do  —  that,  as 
the  suit  of  a  shareholder,  it  cannot  be  maintained.  The  demurrer  is 
allowed,  with  leave  to  the  complainant  to  file  any  motion  which  he 
may  be  advised  to  make  under  rule  35  or  otherwise,  on  or  before  No- 
vember 1,  1897 ;  and  after  date  either  party  may  apply  for  further 
orders  not  inconsistent  with  the  foregoing  opinion. 
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.^  (g)   To  prevent  the  Sale,  or  Lease,  of  all  the  Corporate  Assets. 
PHILLIPS   V.   PKOVIDENCE   STEAM  ENGINE  CO. 

1899.     21  Rhode  Island,  302. 

Bill  in  Equity  to  restrain  a  sale  of  the  property  of  a  corporation, 
ordered  by  a  vote  of  the  majority  of  the  stockholders,  brought  by  a 
minority  stockholder.  The  facts  are  stated  in  the  opinion.  Heard  on 
bill,  answer,  and  replication.     Bill  dismissed. 

Stiness,  J.  The  complainant,  a  stockholder,  seeks  to  restrain  the 
respondent  corporation  from  disposing  of  its  property.  The  company 
"is  doing  business  under  an  extension  by  its  creditors,  in  the  terms  of 
which  an  installment  becomes  due  in  November  next.  It  is  agreed 
that  this  cannot  be  met,  and  that  the  company  will  be  unable  to  go  on 
in  business  because  the  creditors  refuse  a  further  extension.  In  view 
of  these  facts,  an  arrangement  has  been  made  to  form  a  new  company, 
in  which  creditors  holding  extension  notes  will  take  preferred  stock 
to  the  extent  of  one-half  of  their  claims,  while  other  subscribers  will 
furnish  enough  cash  to  pay  for  the  plant  and  provide  a  working  capi- 
tal. The  terms  of  the  proposed  sale  give  to  the  present  stockholders 
$70,000  over  and  above  the  indebtedness  of  the  company,  amount- 
ing to  about  $228,000,  making  a  total  payment  of  about  $298,000. 
The  estimates  of  the  value  of  the  property  vary  from  $327,000  to 
$397,000,  the  latter  being  the  complainant's  estimate ;  but  it  does  not 
appear  that  either  party  has  reason  to  expect  that  either  sum  would 
be  realized  at  a  forced  sale.  This  is  not  a  sale  in  which  the  other 
stockholders  are  to  gain  any  advantage  ISeyondTthe  privilege,  which  is 
also  offered  to  the  complainant,  of  taking  his  proportionate  amount 
of_cash  or  its  equivalent  stoclTln  the  new  company,  as  he  may  prefer. 

It  is  m  effect  a  cash  sale  to  strangers,  appi-ovecl  by  stockholders 
representing  3,675  shares  against  75  held  by  the  complainant.  While 
this  majority  cannot  affect  any  rights  to  which  he  is  entitled,  it  tends 
to  show  a  fair  price.  It  is  a  well-known  result,  to  which  courts  of 
justice  cannot  be  blind,  that  large  plants  of  this  kind  are  often,  if  not 
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usually,  sold  at  a  great  sacrifice  in  case  of  a  forced  sale.  We  should 
not  have  to  go  outside  of  the  records  of  our  own  court  to  find  proof  of 
this  fact.  A  sale  being  necessary,  the  question  is  how  shall  it  be 
made.  The  prayer  of  the  bill  is  that  a  receiver  may  be  appointed  ; 
that  the  business  may  be  wound  up  and  the  company  dissolved ;  and 
the  argument  is  that  the  sale  of  the  effects  should  be  at  public  auction. 

The  question,  then,  is  whether  the  complainant  is  entitled  to  such  a 
decree. 

There  is  a  difference  of  opinion  as  to  the  power  of  a  corporation  to 
sell  its  entire  property  and  thus  practically  to  retire  from  business. 
Some  courts  hold  that  it  may  be  done  by  the  consent  of  all  the  stock- 
holders (Am.  &  Eng.  Ency.  L.  2  ed.  vol.  7,  p.  734,  note  1),  and  others 
hold  that  it  may  be  done  by  a  majority.  Ditto,  notes  2,  3,  and  4.  All 
of  the  authorities  cited  in  note  1,  however,  do  not  hold  that  the  con- 
sent of  all  the  stockholders  is  necessary,  e.  g.  Treadivell  v.  Salisbury, 
7  Gray,  393 ;  Wilson  v.  lliers,  100  Eng.  Com.  Law,  248,  et  ol.  But 
the  editor  adds  :  '^  There  seems  to  be  no  doubt  that  it  may  do  so  when 
it  is  no  longer  able  to  profitably  continue  its  business." 

We  think  that  this  is  the  correct  rule.  It  has  been  recognized  in 
this  State.  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  312,  350.  In  Wilson 
V.  Frop'i-s  Central  Bridge,  9  R.  I.  590,  Brayton,  C.  J.,  said :  "  Ko  case 
has  been  cited,  and,  in  view  of  the  diligence  of  counsel  in  this  case, 
we  may  say  there  is  no  case  which  holds  that  where  the  purpose  of 
the  incorporation  could  not  be  accomplished,  the  business  contem- 
plated could  not  be  carried  on  ;  where  the  capital  had  been  exhausted 
in  endeavors  to  go  on,  having  no  means  to  go  further  ;  a  company  thus 
laboring  under  burdens  which  they  could  no  longer  bear,  could  not 
release  themselves  by  a  surrender  of  their  franchise  to  the  State  which 
granted  and  which  was  willing  to  receive  it,  and  that  by  a  majority. 
This  is  not  only  for  their  benefit,  but  it  is  a  necessity,  and  it  would 
be  hard  indeed  if  one  stockholder  could  by  his  dissent  prevent  such 
relief  against  the  prayer  of  all  other  members  of  the  company."  In 
Peabodij  v.  Westerly  Water  Worlds,  20  R.  I.  176,  a  necessary  limita- 
tion to  this  rule  was  recognized  in  the  words  :  "  The  action  of  the 
company  was  taken  by  a  vote  of  more  than  1,100  out  of  a  total  of 
1,350  shares.  There  is  no  proof  of  unfairness,  oppression,  or  fraud  in 
such  action.  The  case  as  presented  is  simply  that  of  a  stockholder 
who  differs  from  a  large  majority  of  his  fellow  stockholders  as  to  the 
expediency  of  a  sale." 

The  principle  upon  which  these  cases  rest  is_that  a  corporation  may 
dispose  of  its  property  by  a  majority  vote,  in  cases  which  are  free 
from  unfairnesSjjoppression,  and  fraud.  Against  wrongs  of  this  kind 
equity  will  interfere.  To  this  effect  are  Lauman  v.  Lebanon  R.  i?., 
30  Pa.  St.  42  ;  Treadirell  v.  Salisbury,  7  Gray,  393  ;  Leathers  v.  Janney, 
41  La.  Ann.  1120;  Sewell  v.  East  Cape  May  Co.,  50  N.  J.  Eq.  717; 
Sargent  v.  Webster,  13  Met.  497  ;  Warfield  v.  Marshall,  72  la.  666 ; 
Wilson  V.  3Iiers,  100  Eng.  Com.  Law,  348  ;  see  also  Miner's  Ditch  Co. 
V.  Zellerhach,  37  Cal.  543. 
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The  complainant  does  not  charge  improper  conduct,  but  simply  that 
he  considers  the  price  inadequate  and  unjust ;  and  hence  he  prays  for 
a  receiver  and  a  sale  of  the  property  by  auction.  Ordinarily  when  a 
court  orders  a  sale  it  can  only  be  done  by  auction.  A  court  cannot 
negotiate  a  private  sale,  and  it  orders  an  auction  as  the  fairest  chance 
for  all  parties  to  bid  and  buy.  But  when  the  parties  in  interest  have 
negotiated  a  sale  which  is  fair  to  all  concerned,  and  there  is  nothing 
to  show  that  a  larger  price  may  reasonably  be  expected,  it  does  not 
follow  that  an  auction  sale  would  be  ordered.  This  question  was  con- 
sidered in  Quidnick  Co.  v.  Chafee,  13  R.  I.  402,  in  which  the  trustee 
had  an  offer  for  the  entire  property,  approved  by  nearly  all  the  cred- 
itors. Then  other  parties  intervened,  agreeing  to  bid  the  amount 
named  at  auction,  and  the  court  ordered  a  sale  by  auction.  In  the 
present  case  there  is  no  evidence  that  anybody  is  willing  to  give  as 
much  as  the  offer  proposed,  or  that  there  is  any  reason  to  suppose 
that  it  will  bring  as  much  or  more.  The  only  testimony  put  in  by  the 
complainant  is  that  the  tools  will  probably  bring  more  than  they  are 
valued  at  by  the  company,  while  as  to  the  bulk  of  the  property,  the 
real  estate,  &c.,  there  is  no  evidence  of  market  value.  Moreover,  the 
complainant  does  not  show  that  he  desires  to  bid  upon  the  property 
himself,  or  that  he  knows  of  any  one  who  would  bid  at  a  sale.  In 
this  absence  of  evidence  that  a  larger  total  might  be  expected  from  an 
auction  sale  we  see  no  reason  to  disturb  the  agreement  already  made, 
which,  upon  the  testimony  given,  seems  to  be  fair. 

The  complainant  relies  strongly  on  llason  v.  Pewabic  Co.,  133  U.  S. 
50.  In  that  case  the  court  had  appointed  a  master  to  value  the  pro- 
perty, which  he  reported  to  be  nearly  $500,000.  A  majority  of  the 
company  had  arranged  a  sale  to  themselves  at  f  50,000.  Naturally,  in 
vieAv  of  such  gross  inadequacy,  the  court  ordered  a  sale  by  auction. 
The  case  was  very  different  in  its  details  from  the  case  before  us. 

In  Wilson  v.  Propers  Central  Bridge,  9  R.  I.  590,  the  city  of  Pro« 
vidence  had  control  of  the  corporation  and  had  sold  the  corporate 
property  to  itself.  The  court  restrained  the  city  from  taking  posses- 
sion and  ordered  a  sale  by  auction.  That,  too,  was  a  different  case 
from  this  one. 

The  court  is  bound  to  look  to  the  interests  of  all  parties,  and  espe- 
cially to  protect  the  rights  of  a  minority  from  oppression  and  fraud. 
But  where,  as  in  this  case,  no  such  thing  is  charged,  and  nothing  is 
shown  to  lead  to  the  belief  of  a  better  total  price,  the  complainant 
makes  no  case  for  interference.  To  show  that  movable  tools  may  be 
sold  at  a  price  somewhat,  but  not  largely,  higher  than  that  at  which 
they  are  scheduled,  is  quite  a  different  thing  from  showing  that  the 
X^lant  as  a  whole  would  sell  for  more  than  the  price  offered.  To  set 
aside  the  sale  under  these  circumstances  would  be  to  risk  a  certainty 
for  an  uncertainty,  without  any  testimony  on  which  to  base  a  hope  of 
benefit  to  the  stockholders  from  such  interference.  We  see  no  reason 
for  such  a  step  in  the  dark. 

Bill  dismissed. 
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ELYTON  LAND  CO.   v.   DOWDELL. 

1896.     113  Alabama,  177.1 

Bill  in  equity  filed  by  Annie  Dowdell,  the  owner  of  five  shares  iu 
the  Elytou  Land  Company,  for  the  purpose  of  annulling  a  convey- 
ance of  its  property  by  that  corporation  to  the  Elyton  Company,  and 
also  of  annulling  a  mortgage  executed  by  the  latter  company  to  secure 
certain  bonds. 

Some  years  before  the  conveyance  the  Elyton  Land  Company  hav- 
ing on  hand,  as  profits,  a  large  amount  of  notes,  had  issued  dividend 
certificates  to  the  amount  of  $1200  per  share.  These  certificates  had 
subsequently  been  paid  for  in  bonds  of  the  company,  denominated 
"  Dividend  Trust  Bonds."  The  plaintiff  had  disposed  of  her  bonds. 
Her  rights  as  a  bondholder  are  not  involved  in  this  litigation,  but  only 
her  rights  as  a  shareholder. 

The  Elyton  Land  Company,  under  its  charter  and  amendments,  was 
authorized  to  buy  land  and  sell  lots  ;  to  borrow  and  lend  money ;  to 
guaranty  indebtedness  ;  to  build,  rent,  lease,  and  use  buildings  ;  to 
issue  bonds  in  amount  not  to  exceed  five  millions  of  dollars ;  and 
to  take  stock  in  other  corporations. 

In  1893,  the  Elyton  Company  was  incorporated,  with  authority  to 
engage  in  many  enterprises  not  included  in  the  original  or  amended 
charter  of  the  Elyton  Land  Co.  The  fourth  section  of  the  act  incor- 
porating the  Elyton  Co.  enacts,  "  that  said  corporation  may  purchase 
the  property,  real,  personal,  and  mixed,  of  the  Elyton  Land  Com- 
pany :  provided  that  such  sale  is  made  under  the  laws  now  in  force, 
and  nothing  in  this  act  shall  be  construed  to  impair  or  in  any  manner 
whatsoever  to  affect  the  rights  of  any  stockholder  of  the  Elyton  Land 
Company."  .  .  . 

At  a  regular  meeting  of  the  stockholders  of  the  Elyton  Land  Com^ 
pany,  a  majority  of  the  stockholders  voted  to  sell  its  entire  assets  to 
the  Elyton  Company.  The  terras  of  the  sale  were,  that  the  Elyton 
Company  should  pay  all  the  liabilities  of  the  Elyton  Land  Company ; 
and  issue  $2,500,000  bonds,  $1,796,000  of  which  were  to  be  issued  to 
the  holders  of  the  dividend  trust  bonds  in  payment  thereof;  and  in 
addition  issue  10  shares  of  its  stock  to  each  holder  of  1  share  of  stock 
in  the  Elyton  Land  Co.  Thereupon  the  Elyton  Land  Company  trans- 
ferred all  its  property  to  the  Elyton  Company.  The  latter  issued  the 
bonds  provided  for,  and  executed  a  mortgage  to  secure  them.  The 
stipulated  amount  of  stock  was  also  issued,  and  was  delivered  to  such 
of  the  stockholders  as  were  willing  to  receive  it  in  exchange  for  the 
stock  held  by  them  in  the  Elyton  Land  Company.  No  other  arrange- 
ment or  provision  was  made  to  pay  the  stockholder  in  the  Elyton 
Land  Company  for  his  share,  except  to  accept  the  stock  in  the  Elytou 
1  Statement  abridged.    Arguments  omitted.  —Ed. 


542  ELTTON  LAND  CO.  V.   DOWDELL. 

Company.  It  is  alleged  in  tlie  bill,  and  not  traversed  in  the  plea,  that 
complaiuant  was  not  present,  was  not  represented,  and  had  no  notice 
of  the  meeting  of  the  directors  of  the  Elyton  Land  Company  at  which 
it  was  resolved  to  sell  its  property  to  the  Elyton  Company.  Imme- 
diately after  the  consummation  of  the  transaction  between  the  two 
corporations,  complainant  filed  her  bill. 

To  the  bill,  the  respondent  filed  a  plea  and  answer  in  support  of  the 
plea.  The  plea  set  forth  the  history  of  the  ''  Dividend  Trust  Bonds  ; " 
alleged  that  they  were  valid  obligations  of  the  Elyton  Land  Company ; 
and  that  the  plaintiff,  having  accepted  her  proportion  of  the  bonds 
with  full  knowledge  of  the  facts,  is  estopped  to  deny  that  they  are 
binding  obligations  of  the  Elyton  Land  Company. 

The  court  ruled  that  the  plea  was  insufficient  as  a  defense  to  the 
bill.     Appeal. 

Alex.  T.  London,  and  Tompkins  &  Troy,  for  appellants. 

Gordon  Macdonald  and  Smith  &  Weatherlet/,  contra. 

Coleman,  J.     [After  stating  the  case.]  .  .  . 

.  .  .  We  do  not  doubt  the  riglit  of  complainant  to  relief,  so  far  as 
the  defense  is  rested  upon  the  plea.  In  the  first  place,  by  its  charter, 
The  Elyton  Company  was  authorized  to  purchase  the  property  of  The 
Elyton  Land  Company,  '*  provided  that  such  sale  is  made  under  the 
laws  now  in  force,  and  nothing  in  this  act  shall  be  construed  to  im- 
pair, or  in  any  manner  whatsoever  to  affect  the  rights  of  any  stock- 
holder of  The  Elyton  Land  Company."  At  the  time  of  the  sale  and 
transfer  of  its  property.  The  Elyton  LandjCompany  was  solvenT^^ 
going  corporation,  and  its  stock  w^sjyeiy  valuable.  Its  duties  and 
powers  were  fixed  by  its  charter,  and  its  business  evidently  man- 
aged with  great  skill  and  success,  for  the  benefit  of  its  shareholders. 
The  Elyton  Company  by  its  charter  was  authorized  to  engage  in 
many  enterprises  not  within  the  scope  of  the  powers  of  The  Elyton 
Land  Company.  A  shareholder  in  the  latter  might  not  be  willing 
to  become  a  shareholder  in  the  other.  By  the  sale  and  transfer  of 
the  property.  The  Elyton  Land  Company  divested  itself  of  all  its 
property  and  capacity  to  continue  the  business  for  which  it  was  organ- 
ized. If  the  sale  stands,  the  owner  of  stock  in  The  El^^ton  Land 
Company  is  compelled  to  accept  the  stock  of  the  new  corporation,  or 
hold  stock  in  a  corporation  without  capital  assets.  We  lay  no  stress 
on  the  argument,  that  by  its  amended  charter.  The  Elyton  Land  Com- 
pany is  authorized  "  to  take  stock "  in  other  corporations.  It  was 
certainly  never  intended  by  that  provision,  to  authorize  The  Elyton 
Land  Company  to  effect  its  own  dissolution  by  a  sale  of  all  its  assets, 
and  "  take  the  stock "  of  another  company  in  payment  for  distribu- 
tion to  the  shareholders  or  any  shareholder,  without  the  consent  and 
contrary  to  the  preference  of  the  shareholder.  But  it  is  too  clear 
for  argument,  that  the  two  million  sliares  of  stock  of  The  Elyton 
CoHijiaiiy  were  to  be  issued  to  The  Elyton  Land  Company,  as  a  mere 
conduit  to  the  shareholder  of  The  Elyton  Land  Company,  and  not  to 
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be  held  and  owned  as  capital  assets  of  The  Elyton  Land  Compan}-. 
It  may  be  that  a  private  business  corporation  may  sell  out  its  entire 
property  by  and  with  the  consent  of  less  than  all  its  stockholders, 
"for  the  purposes  of  paying  its  debts,  or  for  the  purposes  of  dissolu- 
tion and  settlement,  but  when  this  is  the  purpose,  it  must  be  clearly 
understood,  and  the  terms  and  conditions  of  the  sale  must  be  within 
the  contractual  relations  between  the  corporation  and  its  creditors  or 
shareholders.  There  can  be  no  presumption  that  a  creditor  or  stock- 
holder of  the  dissolved  corporation  will  accept  in  payment  of  his 
demand,  anything  but  money.  He  cannot  be  required  to  do  so  arbi- 
trarily. While  the  plea  shows  the  consent  and  ratification  of  the 
complainant  to  the  issue  of  the  certificate  of  twelve  hundred  dollars 
to  the  shareholder  for  each  share  of  stock,  and  its  subsequent  pay- 
ment by  a  dividend  bond,  it  does  not  show  consent  or  ratification  of 
the  sale  of  the  property  and  the  execution  of  the  mortgage.  It  is 
manifest  that  the  whole  plan  of  organization  of  The  Elyton  Company, 
was  in  the  interest  of  those  who  held  the  dividend  bonds,  without 
reference  to  the  interest  of  the  stockholder.  These  bonds  at  first 
maturing  within  three  or  four  years  were  a  lieu  or  charge  only  upon 
$2,400,000  of  its  promissory  notes,  leaving  all  its  other  property  unin- 
cumbered. By  the  arrangement,  the  dividend  bonds,  amounting  to 
only  $1,796,000,  secured  by  a  lien  upon  $2,400,000  of  notes,  were  con- 
verted into  gold  bonds,  running  thirty  years,  and  were  secured  by  a 
mortgage  upon  all  the  property  owned  by  The  Elyton  Land  Company. 
The  bonded  indebtedness  was  increased  over  a  half  million  dollars. 
The  Elyton  Company,  from  the  pleading,  did  not  own  a  dollar  of  capi- 
tal other  than  that  acquired  by  the  purchase  from  The  Elyton  Land 
Company. 

The  facts  set  up  in  the  plea  do  not  present  an  estoppel  as  to  the 
complainant  whatever  may  be  their  effect  upon  the  dividend  bond- 
holders, and  the  other  stockholders,  who  aided  in  carrying  out  the 
arrangement,  or  have  since  ratified  it.  —  Kea7i  Y.Johnson,  9  N.  J. 
Eq.  401 ;  N.  0.  &c.  E.  B.  Co.  v.  Harris,  27  Miss.  517. 

Decree  of  City  CouH  affiinned. 


MORRIS  V.   ELYTON   LAND   CO.  et  al. 

1899.     125  Alabama,  263.1 

Bill  in  equity,  by  Mrs.  Susie  M.  Morris,  a  stockholder  in  the  Elyton 
Land  Company,  brought  for  the  same  purpose  as  the  bill  in  Elyton 
Land  Co.  V.  Dowdell,  supra,  p.  541.  The  plaintiff  was  an  infant  at 
the  time  of  the  transactions  complained  of. 

1  Only  so  much  of  the  report  is  given  as  relates  to  a  single  point.  Arguments 
omitted.  —  Ed. 
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Plaintiff  applied  for  the  appointment  of  a  receiver. 

On  the  submission  of  the  cause  upon  the  application  for  a  receiver, 
the  chancellor  decreed  that  the  transaction  assailed  by  the  bill  was 
not  binding  as  to  the  complainant  who  was  a  non-assenting  share- 
holder of  the  Elyton  Land  Company,  but  that  the  relief  to  which  she 
was  entitled  was  the  payment  of  the  value  of  her  shares  of  stock  in 
said  Elyton  Land  Company;  and  he  directed  that  the  respondents 
pay  into  the  court  $12,000  to  await  the  final  hearing  of  the  cause,  to 
be  held  as  security  for  the  satisfaction  of  the  final  decree ;  further 
decreeing  that  unless  they  did  so  within  the  time  named,  a  receiver 
would  be  appointed  without  further  notice.  The  required  deposit 
was  made,  and  thereafter  the  chancellor  entered  a  decree  denying 
the  appointment  of  a  receiver,  and  refusing  to  extend  to  this  cause 
the  existing  receivership  in  cause  No.  2104,  which  was  pending  in  the 
same  court.  From  this  decree  the  complainant  appeals,  and  assigns 
the  rendition  thereof  as  error. 

Cabaniss  &  Weakley,  for  appellant. 

Alex.  T.  London,  and  Thomas  G.  Jones,  contra. 

Per  Curiam.  [After  reaffirming  the  decision  in  Elyton  Land  Co. 
V.  Doivdell,  113  Ala.  177 ;  supra,  p.  466.] 

We  think  there  can  be  no  doubt  of  the  proposition,  that  a  court  of 
chancery  can  and  will  undo  an  act,  which  is  ultra  vires,  as  well  as 
prevent  the  same  by  injunction.  There  is  an  equity  of  rescission  as 
well  as  of  prevention.  2  Spelling  on  Corp.  §  615  ;  City  of  Chicago  v. 
Cameron,  120  111.  447  ;  City  of  Knoxville  v.  B.  B.  Co.,  supra  ;  Byrne^s 
Case,  65  Conn.  336 ;  Elyton  Land  Co.  v.  Dowdell,  supra. 

The  shareholder's  suit,  when  brought,  is  for  the  benefit  of  the  cor- 
poration and  all  shareholders.  It  is  not  the  suit  of  the  shareholder 
for  his  individual  interest.  The  relief  granted  is  the  same,  as  if  the 
corporation  sued.  —  4  Thompson,  Corp.,  §  4491 ;  2  Pomeroy's  Eq., 
§  1095  ;  1  Morawetz,  Corp.,  §  262  ;  Mount  v.  Badford  Trust  Co.  et  at., 
5  Am.  &  Eng.  Corp.  Cases  (n.  s.),  92. 

It  would  necessarily  and  logically  follow  from  this  principle  that  a 
moneyed  compensation  to  the  complaining  shareholder  for  the  value 
of  his  stock  could  not  against  his  objection  be  decreed  as  his  relief. 
To  do  so  would  be  nothing  more  nor  less  than  compelling  the  share- 
holder to  sell  his  stock,  which  a  court  of  equity  has  not  the  power  to 
do.  That  it  would  be  to  the  benefit  of  the  corporation  and  all  other 
shareholders  in  it,  to  let  the  transaction  stand  and  compel  the  dissen- 
tient to  accept  compensation  for  his  stock,  is  an  argument  that  rests 
upon  no  higher  grounds  than  that  of  expediency.  In  the  administra- 
tion of  justice  by  the  courts,  principle  should  never  be  sacrificed  at 
the  altar  of  expediency.  —  Forrester  v.  Boston  &  Montana,  &c.,  Co., 
supra  ;  Kean  v.  Johnston,  sujjra  ;  Mills  v.  B.  B.  Co.,  sujxra  j  Stevens 
V.  B.  B.  Co.  et  a  I.,  29  Vt.  545. 

The  application  for  a  receiver  was  heard  on  the  bill  as  amended 
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and  exhibits,  and  answers  of  respondents,  and  upon  affidavits  filed  in 
support  of  the  bill  and  answers.  Upon  the  undisputed  facts  in  the 
case,  we  are  of  the  opinion  that  the  application  for  a  receiver  should 
Lave  been  granted,  and  that  the  receivership  in  cause  No.  2104  pend- 
ing in  said  chancery  court  should  have  been  extended  to  this  cause. 
From  the  action  taken  by  the  chancery  court,  it  is  evident  that  the 
chancellor  was  of  the  opinion  that  upon  the  facts  the  complainant  was 
entitled  to  a  receiver  in  the  absence  of  a  deposit  by  the  respondents 
with  the  register  of  the  court  of  $12,000  as  a  security  for  the  com- 
plainant by  Avay  of  compensation  for  her  stock  in  the  event  of  her 
recovery  upon  a  final  hearing.  But  in  this  alternative  provision,  the 
learned  chancellor  misconceived  the  character  of  the  complainant's 
suit  as  well  as  the  nature  of  relief  to  which  she  was  entitled.  For 
the  suit,  though  brought  in  her  name,  was  in  legal  contemplation  and 
effect  a  suit  by  the  corporation,  and  the  relief,  if  any  had,  would  be  a 
recovery  for  the  corporation.  That  the  case  is  a  proper  one  for  the 
extension  of  the  receivership  upon  the  conceded  facts  is  shown  by  the 
following  authorities:  Beach  on  Receivers,  §§  88,  789;  Gluck  & 
Becker  on  Receivers,  42,  §  16 ;  High  on  Receivers,  §  292 ;  Ala.  Nat. 
Bank  V.  Mary  Lee  C.  &  B.  Co.,  108  Ala.  288 ;  BridgepoH  Dev.  Co.  v. 
Tritsch,  110  Ala.  274  ;  Scott  v.  Ware,  65  Ala.  174  ;  Stevens  v.  Davison, 
18  Gratt.  819 ;  Ponca  Mill  Co.  v.  MikeseU,  8  Am.  &  Eng.  Corp.  Cases, 
(X.  s.),  740. 

The    decree  of    the  chancery  court  is   reversed  and  the    cause 
remanded. 
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1897.     69  Connecticut,  521.1 

Suit  by  minority  stockholders  of  a  manufacturing  corporation,  to 
compel  the  surrender  and  cancellation  of  a  lease  of  its  plant  to  Loe- 
wentlial.  The  directors  voted  to  make  the  lease,  and  gave  notice  of  a 
special  stockholders'  meeting  to  confirm  their  action.  The  action  of 
the  directors  was  approved  by  all  the  stockholders  -present  at  the 
meeting. 

The  term  of  the  lease  thus  confirmed  was  for  one  year,  with  a  privi- 
lege upon  the  part  of  the  lessee  to  renew  the  lease  from  year  to  year, 
for  a  period  not  exceeding  nine  years,  upon  the  same  rent  and  con- 
ditions. The  lease  also  provided  that  at  the  expiration  of  any  year 
the  lessee  might  purchase  the  property  if  he  chose,  at  a  price  to  be 
determined  upon  by  an  appraisal  made  in  conformity  to  the  mode 
therein  designated. 

Other  facts  are  stated  in  the  opinion. 

The  respondents  demurred  to  the  complaint. 

1  Statement  abridged.    Arguments  omitted.  —  Ed. 
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Edwin  B.  Garjer  and  Wm.  S.  Downs,  for  the  respondents  Loewen* 
thai  et  al. 

V.  Munger,  for  the  petitioners. 

Andrews,  C.  J.  The  plaintiffs  are  a  minority  of  the  stockholders 
of  the  Derby  Rubber  Company.  They  ask  that  a  certain  contract 
called  a  lease,  between  the  said  company  and  the  other  defendants,  be 
set  aside  and  declared  to  be  void.  The  record  shows  that  this  con- 
tract was  made  by  the  directors  of  the  company ;  that  it  was,  before 
delivery,  submitted  to  a  meeting  of  the  stockholders  duly  called  for 
that  purpose,  and  that  by  a  unanimous  vote  of  the  stockholders  pre- 
sent at  that  meeting  and  holding  a  majority  of  all  the  stock,  it  was 
affirmed  and  ratified.  The  plaintiffs,  although  duly  notified  of  said 
meeting  and  the  purposes  for  which  it  was  to  be  held,  voluntarily 
remained  away. 

If  the  contract  was  really  nltra  vires  of  the  corporation,  the  plain- 
tiffs may  claim  that  it  should  be  set  aside.  The  contract  contains  an 
option  to  the  lessee  to  become  the  purchaser  of  the  property  at  a  price 
to  be  fixed  by  a  sort  of  arbitration.  The  complaint  avers  that  it  is 
the  intention  of  the  directors  and  the  majority  stockholders,  in  case 
the  option  is  used,  to  divide  the  money  received  among  all  the  stock- 
holders and  wind  up  the  affairs  of  the  corporation.  As  a  conditional 
contract  to  sell  the  property,  this  agreement  is  not  questioned ;  noi 
could  it  well  be  questioned.  It  is  competent  for  any  business  corpo- 
ration to  sell  its  property,  pay  its  debts,  divide  its  assets  and  wind  up 
its  affairs.  Especially  is  this  so  if  the  corporation  is  in  an  embarrassed 
condition.  It  is  as  a  lease  for  ten  years  without  a  sale,  that  the  con- 
tract is  said  to  be  ultra  vires.  We  speak  of  the  contract  hereafter  as 
a  lease.  The  sole  question  then  is  :  Was  the  vote  ratifying  the  lease, 
and  so  the  lease  itself,  idtra  vires  and  void  ? 

We  are  inclined  to  think  the  lease  was  not  void.  The  lessee  is  to 
continue  the  same  business  which  the  corporation  was  organized  to 
carry  on.  The  lease,  therefore,  is  not  a  change  in  the  business,  but 
only  a  change  in  the  management  of  the  business.  The  financial  con- 
dition of  the  corporation  is  now  depressed,  and  its  business  cannot  be 
made  profitable  under  its  own  management,  for  want  of  capital.  Ad- 
ditional capital' is  not  available.  But  neither  the  directors  nor  the 
majority  stockholders  have  so  far  lost  confidence  in  the  concern  as  to 
be  willing  peremptorily  to  Avind  up  its  affairs.  The  lease  was  entered 
into  as  the  best,  perhaps  the  only,  means  of  carrying  the  corporation 
,  over  this  period  of  depression,  and  in  the  meantime  obtaining  some 
income  for  the  stockholders.  If  a  sale  takes  place  it  is  certain  that 
the  property  will  be  worth  more  in  operation  than  if  left  idle.  Such 
leases  have  repeatedly  been  sustained  by  the  courts  of  equity. 

The  case  of  Featherstonhangh  v.  Lee  Moor  Porcelain  Clay  Co.,  L.  R. 
1  Eq.  318,  326,  was  like  the  one  in  hand,  in  this  :  Minority  stock- 
holders asked  to  have  a  lease  of  the  entire  property  of  the  corporation 
set  aside.     That  company  was  incorporated  for  "  the  worl^g,  pro* 
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paration,  and  sale  of  porcelain  clay,"  Avitli  power  to  combine  "mining 
operations  "  with  the  original  business.  After  a  period  of  unsuccess- 
ful working,  a  majority  of  the  stockholders  voted  to  and  did  lease  the 
whole  of  the  works  and  buildings  of  the  company  for  the  period  of 
twenty-one  years.  It  was  held  that  this  was  a  valid  lease,  not  be3'ond 
the  power  of  the  company  to  make.  The  Vice-Chancellor,  Sir  Wil- 
liam Page  Wood,  in  giving  the  opinion,  said :  "  It  appears  to  me  that 
I  should  be  controlling  improperly  the  effect  of  this  deed,  if  I  did  not 
allow  this  companj'-  to  do  that  act  which  through  the  medium  of  their 
directors  they  have  done.  .  .  .  Have  the  company  by  tins  act  which 
they  intend  to  carry  into  effect,  .  .  .  either  on  the  one  hand  abandoned 
their  purposes,  ...  or  on  the  other  hand,  exceeded  their  purposes  ? 
Have  they  done  either  one  or  the  other  ?  It  appears  to  me  they  have 
not  abandoned  the  purposes  of  the  company.  They  have  granted  a 
lease  for  twenty-one  years,  and,  so  far,  they  have  agreed  to  take  a  rent 
for  their  property  instead  of  woi'king  it  themselves,  and  taking  the 
profit.  At  the  end  of  twenty-one  years  they  are  to  have  the  whole  of 
the  property  back,  and,  as  it  appeared  to  them  (that  is  the  true  way 
to  put  it,  for  they  are  the  sole  judges  on  that  part  of  the  case),  they 
would  have  it  back  in  a  more  profitable  condition.  .  .  .  They  have  not 
exceeded  their  powers,  because  nobody  can  contend  that  parting  with 
their  property  for  a  certain  time  is  exceeding  their  powers,  beyond 
this,  that  during  all  that  time  they  are  not  carrying  on  the  business. 
But,  as  to  that  view,  I  apprehend  that  it  is  perfectly  competent  for  a 
meeting  {i.  e.,  of  the  stockholders)  to  say :  '  China  clay  is  in  a  very 
depressed  state  —  the  market  is  very  bad  —  and  we  agree  it  is  better 
not  to  work  it  for  two  or  three  years.'  That  would  be  entirely  within 
their  functions,  and  they  would  not  be  said,  in  that  respect,  to  have 
abandoned  their  work,  or  to  have  exceeded  the  functions  allowed 
them."  •  The  bill  was  dismissed  with  costs. 

In  Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  L.  Cas.  712,  718, 
a  company  was  established  "  for  the  erection,  finishing,  and  mainten- 
ance of  a  hotel,  .  .  .  and  the  doing  all  such  things  as  are  incidental 
or  otherwise  conducive  to  the  attainment  of"  that  object.  The  direct- 
ors of  the  company  let,  for  a  stipulated  period  of  five  years,  to  the 
head  of  a  government  department  for  the  business  of  his  oflUce,  a  large 
part  of  the  hotel.  There  was  evidence  that  this  use  would  be  advan- 
tageous to  the  company  in  its  intended  business.  This,  too,  was  a  bill 
by  minority  stockholders  asking  that  the  lease  might  be  declared 
invalid.  It  was  held  that  the  arrangement  was  valid.  In  the  House 
of  Lords,  the  Lord  Chancellor  (Lord  Campbell)  said :  "  From  the 
large  rent  immediately  to  be  received  by  tlie  company  for  the  occupa- 
tion of  the  one  hundred  and  sixty-nine  rooms  b}'  the  India  Board ; 
from  the  monopoly  to  be  enjoyed  by  the  company  in  supplying  so 
many  persons  with  refreshments  ;  and  from  the  fashionable  reputation 
to  be  conferred  on  the  hotel  by  this  association,  the  opinion  expressed 
by  the  majority  of  the  stockholders,  that  the  arrangement  is  beneficial 
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to  them,  is  likely  to  be  verified.  This  anticipation  would  not  be  suffi* 
cient  if  the  original  undertaking  had  been  abandoned,  or  if  there  was 
any  extension  of  the  original  undertaking;  but  as  there  is  neither 
abandonment  nor  extension  of  the  original  undertaking,  and  the  ar- 
rangement may  assist  instead  of  obstructing  the  prosecution  of  the 
original  undertaking,  I  must  advise  your  Lordships  to  affirm  the  decree 
appealed  against." 

In  Temple  Grove  Seminary  v.  Cramer,  98  N.  Y.  121,  a  company  in- 
corporated  as  an  academy,  or  seminary  of  learning,  was  held  not  to 
have  exceeded  its  powers  by  leasing  one  of  its  buildings  during  the 
vacations  for  a  boarding-house.  See  also  Lafond  v.  Deems,  81  N.  Y. 
507.  In  Brown  v.  Winnisimmet  Co.,  11  Allen,  326,  a  company  char- 
tered as  a  ferry  company  let  one  of  it's  vessels  not  needed  in  its  ferry 
business  to  be  used  in  another  business.  This  was  held  not  to  be  an 
ultra  vires  contract.  See  also  Citi/  Hotel  v.  Dickinson,  6  Gray,  586 ; 
French  v.  Quincy,  3  Allen,  9  ;  Lyndeborough  Glass  Co.  v.  Mass.  Glass 
Co.,  Ill  Mass.  315 ;  Calloway  Mining,  etc.,  Co.  v.  Clark,  32  Mo.  305 ; 
Watts'' s  Appeal,  78  Pa.  St.  370 ;  Dupee  v.  Boston  Water  Power  Co., 
114  ]Nrass.  37. 

We  have  considered  this  case  on  the  assumption  that  the  action  of 
the  directors  and  the  majority  stockholders  was  done  in  good  faith 
and  in  the  honest  belief  that  they  served  the  best  interests  of  all  con- 
cerned. If  fraud  had  been  charged  a  very  different  case  would  have 
been  presented.  Counsel  for  the  plaintiffs  says  in  his  brief  that  the 
lease  was  fraudulent  on  its  face.  But  fraud  is  not  charged  in  the 
complaint.  Fraud  is  never  to  be  presumed.  While  fraud  may  in 
some  cases  be  inferred  from  the  facts,  it  is  never  to  be  inferred  unless 
it  is  charged;  and  then  only  where  the  facts  and  circumstances  indi- 
cate clearly  that  fraud  has  been  committed. 

The  Superior  Court  is  advised  that  the  complaint  is  insufficient, 
and  to  sustain  the  demurrer. 

In  this  opinion  the  other  judges  concurred.^ 

1  "  The  remaining  errors  complained  of  .  .  .  may  be  considered  together,  namely,  that 
the  directors  of  the  corporation,  plaintiffs,  had  no  power  to  make  the  lease  sued  on.  It  is 
supposed  that  a  company  chartered  for  the  purpose  of  manufacturing  and  refining  oil  can- 
not lease  its  entire  property,  and  so  defeat  the  very  purpose  for  which  its  charter  was 
granted.  But  corporations,  unless  expressly  restrained  by  the  act  which  establishes  them, 
or  some  other  act  of  assembly,  have,  and  always  have  had,  an  unlimited  power  over  their 
respective  properties,  and  may  alienate  and  dispose  of  the  same  as  fully  as  any  individual 
may  do  in  respect  to  his  own  property.  Hence  an  insolvent  corporation  may  make  a 
general  assignment  for  the  benefit  of  its  creditors,  and  this  power  may  be  exercised  by  the 
directors,  unless  special  provision  to  the  contrary  is  made  in  the  charter.  Dana  v.  Bank 
of  United  States,  5  Watts  &  Serg.  223.  H  they  can  alienate  absolutely,  thev  may  lease, 
which  is  but  a  jiartial  or  temporary  alienation.     Omne  majiis  continet  in  se  minus." 

Shakswooi),  J.,  in  Ardesco  Oil  Co.  v.  North  American  ^c.  Co.,  A.  D.  1870,  66  Pa.  StatCi 
375,  pp.  381,  382.  — Ed.  ^ 
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Doe,    C.   J.,   IN   DOW  v.   NOKTHERX  R.   R.   et  al. 

1887.    67  New  Hampshire,  1. 

[Upon"  a  bill  in  equity,  by  niiuority  stockholders  of  the  Northern 
Railroad,  seeking  to  enjoin  the  operation  of  the  Northern  Railroad  by 
the  Boston  &  Lowell  Railroad  under  a  lease  for  90  years,  approved 
by  a  two-thirds  vote  of  the  stockholders.] 

Doe,  C.  J.  .  .  .  The  lease  of  the  Northern  to  the  Lowell  is  an  at- 
tempt to  compel  the  plaintiffs,  dissenting  stockholders  of  the  Northern, 
to  exchange  for  ninety-nine  years  all  their  interest  in  the  Northei'n 
for  an  annuity,  secured  by  a  right  of  entry,  practically  equivalent  to  a 
mortgage  enforceable  by  strict  foreclosure.  The  possibility  of  a  non- 
payment of  the  annuity,  and  a  resumption  of  the  carrier  business  by 
the  Northern,  has  no  bearing  on  the  question  of  the  validity  of  the 
exchange  of  that  business  for  the  annuity.  This  question  is  to  be  de- 
cided on  the  possibility  and  the  presumption  that  the  Northern  will 
have  no  occasion  to  resort  to  its  security.  The  circumstance  that  the 
money  to  be  received  by  the  Northern  is  divided  into  many  sums,  due 
at  different  times,  is  immaterial.  The  law  of  the  case  is  what  it  would 
be  if  the  price  paid  for  the  estate  of  ninety-nine  years  had  been  paid 
in  a  single  sum  before  the  purchaser  took  possession  of  the  road,  and 
the  security  given  were  merely  for  the  performance  of  covenants  not 
relating  to  the  payment  of  the  price.  The  payment  of  the  whole  price 
in  one  sum,  and  the  division  of  it  among  the  Northern  stockholders, 
•would  leave  them  members  of  their  corporation  and  owners  of  an 
estate  in  remainder.  Instead  of  being  a  step  in  a  process  of  dissolv- 
ing the  Northern  company  and  winding  up  its  affairs,  the  lease  requires 
that  company  to  "keep  up  and  preserve  its  organization."  Whether 
each  stockholder's  share  of  the  price  of  the  estate  sold  is  paid  to  him 
in  one  sum  at  one  time,  or  in  many  sums  at  many  times,  the  sale  of 
the  road  for  ninety-nine  years  is  not  a  provision  for  the  Northern 
company's  working  the  road,  which  by  the  terms  of  the  sale  is  to  be 
worked  during  that  time,  not  by  the  Northern  and  the  Lowell  as  joint 
principals,  nor  by  the  Lowell  as  agent  of  the  Northern,  but  by  the 
Lowell  for  the  Lowell  as  sole  principal. 

As  agents,  the  majority  can  do  whatever  is  necessary  to  carry  on, 
for  their  principal,  the  principal's  business  of  a  common  carrier  be- 
tween Concord  and  Lebanon.  Within  limits,  they  can  select  the  mode 
and  means  of  executing  their  agency.  The  lease,  instead  of  being  a 
mode  or  means  of  their  carrying  on  that  business  for  their  principal, 
transfers  it  to  another  principal  for  ninety-nine  years,  and  transfers 
their  principal  to  the  vocation  of  a  landlord  and  rent-receiver,  which 
is  not,  in  kind  or  degree,  the  same  business  as  carrying  passengers 
and  freight.      The  legal  scope  of  their  emploj'ment   is  within  the 
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bounds  of  their  principal's  business,  or,  at  most,  those  bounds  and  a 
proceeding  for  winding  up  that  business,  and  dissolving  their  principal. 

The  retirement  of  the  Northern  company  from  the  industrial 
activity  of  common  carriers  to  the  leisure  of  mere  rent-receivers  was 
a  change  in  the  object  of  the  partnership.  The  legal  character  of 
the  change  did  not  depend  upon  the  circumstance  that  the  partners 
never  intended  to  perform  all  their  mental  and  manual  labor  in  per- 
son. The  labor  now  done  and  the  tolls  now  received  on  the  road  are 
not  theirs. 

'•  .  .  .  Because  the  corporators  may,  with  the  consent  of  the  state, 
by  the  vote  of  a  majority  or  two  thirds  in  interest,  abandon  their  en- 
terprise, sell  out  their  property,  and  return  his  share  of  the  proceeds 
to  each  stockholder,  it  does  not  follow  that  by  the  same  authority  the 
works  may  be  leased  to  be  carried  on  and  conducted  by  others,  the 
corporation  continuing  to  exist.  The  right  to  elect  the  directors,  bj^ 
whom  the  business  is  to  be  managed,  is  a  provision  in  the  charter 
which  the  state  or  a  majority  cannot  interfere  with;  it  is  a  contract. 
The  true  question  on  that  point  here  is,  wdiether  the  making  of  this 
lease  and  contract  is  an  exercise  of  the  power  of  managing  the  busi- 
ness and  concerns  of  the  corporation  conferred  in  the  charter,  such  as 
can  be  used  by  consent  of  a  legal  majority  of  corporators,  without  that 
of  all."  Zahriskie,  Chailcellor,  in  Black  v.  Canal  Co.,  22  N.  J.  Eq. 
130,  407.  See,  also,  22  K.  J.  Eq.  405,  408,  415,  416 ;  Zahriskie  v. 
Railroad,  18  N.  J.  Eq.  183. 

By  their  charter-contract  all  the  stockholders  of  the  Northern  Rail- 
road agreed  that  their  partnership  business  should  be  the  transporta- 
tion of  passengers  and  freight  on  their  road,  including  certain  inci- 
dental enterprises  contributing  to  the  transaction  of  that  business. 
They  formed  the  partnership  for  no  other  private  purpose  than  the 
benefit  to  be  derived  from  their  performance  of  this  contract,  legally 
altered  as  it  may  be,  under  legislative  permission,  by  their  express  or 
implied  assent.  No  alteration  has  authorized  a  part  of  the  company 
to  suspend  the  company's  performance  of  the  contract  by  transferring 
their  road  and  business  to  other  principals  for  ninety-nine  years.  The 
plaintiffs  have  not  acquiesced  in  the  transfer  and  suspension,  but  have 
objected  seasonably,  and  presumably  in  good  faith,  for  the  purpose  of 
protecting  their  Northern  shares.  The  lease  violates  the  partnership 
contract,  and  takes  from  the  plaintiffs  an  equitable  estate  of  ninety- 
nine  years  without  their  consent,  and  without  prepayment  of  the  value 
of  the  estate  taken.  Whatever  names  are  used  to  designate  the  trust 
and  agency  of  the  corporate  partnership  and  the  relation  existing  be- 
tween each  stockholder  and  the  company,  he  has  some  remedy  for 
their  breach  of  the  contract.  "  Wherever  there  is  a  legal  right  vested 
in  a  party,  he  must,  in  some  court,  have  the  means  of  enforcing  that 
right."     Adleij  v.  Whitstahle  Co.,  19  Ves.  Jr.  304,  305. 
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The  private  property  of  the  Northern  company,  subject  to  a  public 
right  of  transportation,  is  held  in  trust  by  the  corporation  for  the 
benefit  of  the  stockholders.  The  corporation  is  trustee,  holding  the 
legal  title.  The  stockholders  are  the  beneficiaries,  holding  the  equi- 
table interest.  "  The  jurisdiction  to  enforce  performance  of  trusts 
arises  where  property  has  been  conferred  upon  and  accepted  by  one 
person  on  the  terms  of  using  it  for  the  benefit  of  another."  Adams 
Eq.  26.  The  rule  is,  that  the  equitable  ownership  includes  a  legal 
right  to  a  performance  of  the  trust  which  can  be  specifically  enforced 
in  a  court  of  equity ;  and  the  authorities  do  not  recognize  a  breach  of 
corporate  trust  as  an  exception  to  the  rule. 

An  injunction  against  the  lease  as  a  breach  of  the  Xorthern  trust  is, 
in  effect,  a  decree  that  the  trustee  specifically  perform  the  charter- 
contract  and  the  trust  declared  in  it.  In  the  bill,  the  plaintiffs  ask 
that  the  Northern  company  and  their  directors  be  ordered  to  resume 
the  control,  management,  and  operation  of  the  Northern  road.  A  de- 
cree for  the  plaintiffs,  whether  affirmative  or  negative  in  form,  would 
run  against  the  trustee,  —  not  a  mere  imaginary  person,  but  the  whole 
body  of  stockholders,  whose  performance  of  their  corporate  trust  is 
performance  of  their  partnership  contract.  Whether  the  plaintiffs' 
rights,  accruing  from  the  contract,  are  called  contractual  or  fiduciary, 
they  are  subject  to  the  general  rule  that  inequitable  performance  is 
not  specificall}'  enforced  when  recoverable  damages  for  non-perform- 
ance are  an  ample  remedy.  The  equity  to  compel  specific  perform- 
ance of  contract  arises  where  an  agreement,  binding  at  law,  has  been 
infringed,  and  the  remedy  at  law  by  damages  is  inadequate.  Adams 
Eq.  77 ;  Story  Eq.,  ss.  716,  717,  717  a  ;  Fry  Spec.  Perf.,  s.  40 ;  Pom. 
Spec.  Perf.,  s.  3  ;  Southern  Express  Co.  v.  Railroad,  99  U.  S.  191,  200  ; 
Eckstein  v.  Downing,  (^-^  N.  H.  248;  Black  v.  Canal  Co.,  22  N.  J.  Eq. 
130,  399.  But  the  adequacy  of  a  compensatory  suit  on  a  broken  con- 
tract does  not  always  depend  upon  the  breach  being  financially  inju- 
rious to  the  plaintiff.  A  breach  that  would  be  pecuniarily  beneficial 
to  him  may  be  of  such  a  nature  in  other  respects  that  nothing  short 
of  prevention  will  be  just.  If  the  price  fixed  by  a  written  executory 
agreement  for  the  sale  of  a  farm  is  more  than  the  value,  that  fact  is 
not  an  answer  to  a  bill  brought  by  the  purchaser  against  the  vendor 
for  specific  enforcement  of  the  agreement.  The  purchaser,  financially 
benefited  by  the  violation  of  his  legal  right,  would  be  financially  in- 
jured by  resorting  to  the  remedy  of  a  suit  for  nominal  damages. 
"  Compensation  in  damages,  measured  by  the  difference  in  price  as 
ascertained  by  the  market  value  and  by  the  contract,  has  never  been 
regarded  in  equity  as  such  adequate  indemnity  for  non-fulfilment  of  a 
contract  for  the  sale  or  purchase  of  land  as  to  justify  the  refusal  of 
relief  in  equity."  Jones  v.  Nexvhall,  115  Mass.  244,  248.  The  ven- 
dor's payment  of  the  difference  is  not  regarded  by  the  law  as  a  full, 
sufficient  reparation  for  the  purchaser  who  made  the  contract  "  on  a 
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particular  liking  to  the  land."     Buxton  v.  Lister,  3  Atk.  383,  384 ; 
Sto.  Eq.,  s.  in.    The  damage  is  irreparable  in  the  legal  sense. 

A  written  contract  of  farming  partnership  may  be  specifically  en- 
forced by  an  injunction  against  its  violation  when  a  majority  of  the 
partners  make  an  unauthorized  attempt  to  turn  the  Avhole  partnership 
property  and  business  over  to  other  principals  for  ninety-nine  years 
in  exchange  for  an  annuity  or  other  investment.  On  the  question  of 
equity  jurisdiction,  the  mere  expediency  of  the  exchange  as  a  financial 
measure  Avould  be  as  immaterial  as  the  corporate  or  unincorporate 
form  of  the  partnership  organization.  The  recovery  of  one  dollar  by 
an  expenditure  of  one  hundred,  in  a  suit  at  law,  would  not  be  a  suf- 
ficient remedy  for  a  partner  objecting  to  the  illegal  change  of  his  busi- 
ness. Specific  relief  would  not  be  less  necessary  than  in  the  case  of  a 
refusal  to  perform  a  written  agreement  for  the  sale  of  land. 

Performance  of  the  Northern  charter-contract  would  not  be  ren- 
dered inequitable  in  law  by  the  mere  fact  of  non-performance  being 
more  beneficial  to  the  stockholders.  The  plaintiffs'  equitable  right  to 
be  principals  in  the  common-carrier  business  between  Concord  and 
Vermont,  according  to  their  contract,  would  not  be  barred  by  a  finding 
that  it  would  be  better  for  them  to  exchange  that  business  for  the 
occupation  of  a  lessor,  or  the  business  of  a  road  running  from  Concord 
to  Maine  or  Massachusetts.  They  have  not  agreed  that  their  partners 
may  take  them  from  the  stipulated  position  of  principals  in  the  work 
of  carrying  passengers  and  freight  between  Concord  and  Lebanon,  and 
give  them  any  other  vocation  in  Avhich  a  court  or  jury  may  think  they 
would  be  more  profitably  and  judiciously  employed.  Their  expulsion 
for  ninety-nine  years  from  the  Northern  carrier  business,  in  violation 
of  their  partnership  contract,  is  a  case  in  which  the  general  principle 
of  equity  gives  an  injunction,  and  the  evidence  shows  no  exceptional 
reason  for  withholding  the  specific  relief  necessary  to  prevent  their 
wrongful  exclusion  from  their  chosen  employment. 
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(h)  Personal  Exception  to  the  Shareholder. 
FORREST   V.   MANCHESTER,    &c.    RAILWAY   CO. 

1861.     4  De  G«x,  Fisher  ^^  Jones,  125.1 

This  was  the  appeal  of  the  plaintiff  from  the  dismissal  of  his  bill 
hy  the  Master  of  the  Rolls.  The  plaintiff  was  a  shareholder  in  the 
Manchester  &c.  Railway  Co. ;  and  sued,  on  behalf  of  himself  and 
tiie  other  sliareholders  of  the  company,  for  an  injunction  to  restrain 
the  defendants  from  conveying  in  vessels  or  boats  passengers,  cattle, 
or  goods  from  Hull  or  Grimsby  to  Spurn  Point. 

Tlie  bill  alleged  that  the  traffic  sought  to  be  restrained  was  beyond 
the  powers  of  the  compan\'  under  their  Act,  and  was  also  prejudicial  to 
another  company  called  The  "  Gainsborough  United  Steam  Packet 
Company,  Limited,"  in  which  the  plaintiff  was  a  large  shareholder. 

The  answer  stated,  inter  alia,  that  the  suit  was  not  for  the  benefit  of 
the  other  shareholders  of  the  compan}^  on  whose  behalf  the  plaintiff 
held  himself  out  as  suing,  but  was  instituted  solely  to  promote  and 
serve  the  interests  of  the  Gainsborough  United  Steam  Packet  Company 
Limited,  and  that  all  the  other  shareholders  of  the  defendants'  company 
were  opposed  to  the  suit. 

Evidence  was  gone  into,  and  the  plaintiff  on  his  cross-examination 
admitted,  that  he  held  only  82/.  stock  in  the  railway  companv,  but  was 
the  holder  of  twelve  30/.  shares  in  the  packet  company,  which  was 
paying  a  dividend  of  lOl.  per  cent;  and  that  the  excursion  traffic  had 
been  continued  fur  eight  or  ten  j'ears.  He  also  admitted  that  the 
directors  of  the  packet  company  had  directed  the  institution  of  the  suit, 
and  indemnified  him  against  costsT  The  Master  ot  tne  Kolis  dismissed 
the  bill  on  the  ground  that  the  Act  sought  to  be  restrained  was  not 
tcltra  vires. 

Selicyn,  and  E.  K.  EarslaJce,  for  appellant.     [Citations  omitted.] 

The  Solicitor  General  {Sir  H.  Palmer)  and  Fischer,  for  respond- 
ents, were  not  called  upon. 

Thp:  Lord  Chancellor  [Westbury].  In  this  case  I  am  asked  to 
reverse  the  order  of  the  Master  of  the  Rolls  dismissing  this  bill  with 
costs.  I  desire  it  to  be  distinctly  understood  that  my  decision  does 
not  proceed  upon  the  grounds  stated  by  the  Master  of  the  Rolls.  It  is 
unnecessary  for  me  to  express  any  opinion  upon  the  grounds  stated  by 
his  Honor  wliich,  if  they  are  correct,  would  be  confined  entirely  to  this 
j)articular  case,  because  they  have  reference  to  the  peculiar  constitution 
of  the  present  company.  But  the  ground  upon  which  I  proceed  is  en- 
tirely that  of  personal  exception  to  the  character  of  the  plaintiff,  and 
the  foundation  of  my  decision  is  contained  in  this  passage  of  the  plain- 
tiff's own  examination  not  attempted  to  be  qualified  or  questioned.  He 
says    in   that  examination    '-The   directors   of  the   packet   company 

1  Statemeut  abrideed.  —  Ed. 
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directed  the  institution  of  this  suit  and  indemnify-  me  against  costs." 
It  is  not  that  they  persuaded  him  to  institute  the  suit,  not  that  they 
instii^ated  the  suit,  but  that  the  directors  of  the  other  companyhaye 
'■'■  directed  the  suit,"  and  are  to  indemnify  the  plaintiff  against  the 
costs  of  it.  To  use  a  familiar  expression,  the  plaintiff  is  the  puppet  of 
that  compan}-.  It  has  been  a  ver}'  wholesome  doctrine  of  this  Court 
that  one  shareholder  having  in  view  the  legitimate  purposes  of  the  com- 
pany ma}^  be  permitted  in  this  Court  to  maintain  a  suit  on  behalf  of 
himself  and  the  other  shareholders  of  the  company,  but  the  princ-iple 
upon  which  that  constructive  representation  of  the  shareholders  is  per- 
mitted indisputably  requires  that  the  suit  shall  be  a  b<md  Jide  one, 
faithfully,  truthfully,  sincerely  directed  to  the  benefit  and  the  interests 
of  those  shareholders  whom  the  plaintiff  claims  a  right  to  represent. 
But  can  I  permit  a  man  who  is  the  puppet  of  another  company'  to 
represent  the  shareholders  of  the  company  against  whom  he  desires  to 
establish  the  interests  and  benefits  of  a  rival  scheme?  That  would  be 
entirel}'  contrary'  to  the  principle  upon  which  this  constructive  repre- 
sentation has  been  permitted  to  be  founded.  "When  the  plaintiff  sues 
in  that  capacity  any  personal  exception  to  the  plaintiff  remains,  and  it 
would  be  in  direct  contradiction  of  every  principle  of  truth  and  justice 
if  I  permitted  a  man  to  come  here  clothed  in  the  garb  of  a  shareholder 
of  company  A.,  but  who  is  in  reality  a  shareholder  in  company  B., 
and  has  no  sympathy  whatever  with,  no  real  purpose  of  promoting  the 
interests  of  the  other  company.  Such  a  thing  would  be  so  much  at 
variance  with  the  principles  of  a  Court  of  Equity  that  it  would  be 
impossible  for  it  to  entertain  a  suit  of  that  description  which  is  a  mere 
mocker}-,  a  mere  illusorj'  proceeding. 

It  is,  however,  said  that  this  objection  was  considered  some  3-ears 
ago  in  the  well-known  case  of  Golman  v.  The  Eastern  Counties  Rail- 
loay  Company ,^  and  was  overruled  by  the  late  Master  of  the  Rolls, 
Lord  Langdale.  All  I  mean  to  say  about  that  case  is  that  the  objec- 
tion there  proceeded  upon  a  different  ground.  The  proposition  of  Lord 
Langdale  is  that  it  is  no  ground  of  personal  exception  to  a  plaintiff 
that  he  has  been  instigated  to  institute  his  suit  b}'  another  company. 
If  the  proposition  be  limited  to  the  extent  of  the  words  in  which  it  is 
expressed,  possibl}'  there  ma}'  be  no  exception  to  that  proposition,  but 
undoubtedly  I  would  not  assent  to  it  if  carried  one  jot  beyond  those 
limits.  I  desire,  however,  to  point  out  again  the  wide  difference  which 
exists  between  a  suit  "directed"  to  be  instituted  by  the  directors  of 
another  company,  and  a  suit  which  is  bona  fide  instituted  by  the  plain- 
tiff, persuaded  only  to  tlie  institution  of  it  by  the  arguments  of  another 
company.  In  the  one  case  the  suit  is  the  suit  of  the  plaintiff,  and  is 
for  ought  that  appears  instituted  at  the  peril  of  the  plaintiff.  In  the 
other  case,  the  whole  origin  of  the  suit  and  the  direction  and  conduct 
of  it  emanate  altogether  from  the  other  company,  and  the  suit  would 

1  10  Beav.  1. 
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have  no  existence  whatever  but  for  the  order  of  the  other  company. 
I  consider,  therefore,  that  the  language  in  which  tlie  Master  of  the 
Rolls  expresses  himself  upon  the  proposition  then  submitted  to  him 
does  not  in  the  smallest  degree  interfere  with  or  weaken  the  ground 
that  I  have  taken. 

I  have  nothing  to  do  with  tlie  motives  of  plaintiffs  suing  in  this 
Court.  If  they  come  here  in  a  bondJiJt  cliaracter,  the  reason  for  their 
coming  here  is  a  matter  beyond  the  province  of  a  Court  of  Justice  to 
inquire  into.^  But  if  a  man  comes  here  representing  to  me  that  be  is  a 
bona  fide  shareholder  in  a  company-,  and  that  it  is  the  bond  fi.de  suit  of 
that  companv,  and  it  turns  out  not  to  be  the  suit  of  that  compan}-,  but 
in  reality  to  be  in-its  origin  and  its  very  birth  and  creation  the  suit  of 
another  company-,  then  I  repeat  that  tliis  is  an  illusory  proceeding,  and 
ought  not  to  be  attended  to  by  the  Court.  The  well-known  words, — 
the  trite  quotation,  —  will  occur  to  the  minds  of  those  who  hear  me. 
"  Fabula  non  est  judicium  in  scena  non  in  foro  res  agitur."  If  this 
gentleman  be  permitted  to  come  and  assume  merely  for  the  purpose  of 
coming  into  this  Court  the  garb  of  a  shareholder,  but  at  the  same  time 
explicitly  announces,  "  This  suit  is  not  directed  to  the  purposes  of  that 
company  ;  I  have  nothing  in  common  with  the  shareholders  of  that 
company ;  it  has  not  emanated  from  the  wish  of  the  sharehold- 
ers;  it  does  not  emanate  from  me  as  a  shareholder;  it  is  not  mv 
act :  I  am  directed  to  do  it  by  another  party,  and  another  bod\-  of 
men,"  then  in  point  of  fact  the  suit  is  not  the  expression  of  his  own 
will,  nor  is  it  the  legitimate  prosecution  of  his  own  interests  or  his  own 
objects,  but  it  is  the  prosecution  of  the  interests  and  ol)jects  of  persons 
who  have  no  right  whatever  to  invoke  the  interference  of  this  Court. 

I  treat  this  suit  as  an  imposition  on  the  Court.  B3'  these  words 
I  mean  no  reflection  upon  the  plaintiff  himself,  because  he  has  told  the 
truth,  and  does  not  'appear  at  any  time  to  have  desired  to  conceal  it. 
But  as  he  comes  here  in  the  character  of  a  shareholder  in  the  company, 
and  tells  me  frankly  that  the  institution  of  the  suit  is  not  his  own  act, 
but  an  act  that  he  has  been  directed  to  do  by  the  other  company,  then, 
using  the  words  without  offence,  I  denominate  that  suit  an  imposition 
on  the  Coui't,  and  I  dismiss  it  accordingl3',  and  affirm,  though  on  a  dif- 
ferent ground,  the  order  that  has  been  made. 

I  refuse  this  application  with  costs. 

1  See  Kerr  Inj.  549. 
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1867.     L.  R.  2  Chan.  Ap.  459.1 

This  was  an  appeal  from  an  order  made  on  the  r2th  of  Febrnarj", 
18G7,  by  Vice-Chancellor  JIalins,  refusing  an  application  of  the 
Defendants  that  the  bill  might  be  taken  otF  the  file,  or  that  ail  further 
proceedings  might  be  stayed. 

The  bill  was  filed  by  Charles  Seaton.,  on  behalf  of  himself  and  all 
other  shareholders  in  the  Credit  Fonder  and  MohUier  of  England^ 
Limited.,  except  the  Defendant,  Albert  Grant.,  against  Albert  Grants 
George  Edward  Seymow\  and  the  above-named  company,  under  the 
following  circumstances :  — 

The  Defendant,  Albert  Grant.,  was  the  managing  director  of  the 
above-named  company.  The  Defendant,  George  Edward  Seymour^ 
was  the  chairman  of  a  company  called  the  City  of  Milan  Improvements 
Company.  The  Plaintitf  alleged  that  the  two  last-named  Defendants 
had,  in  the  year  1«65,  formed  what  is  called  a  "  syndicate"  on  the 
Stock  Exchange  ;  that  is,  a  combination  for  the  purpose  of  raising  the 
vahie  (jf  tlie  shares  of  the  Milan  Co7n2)any  to  a  fictitious  premium  ;  and 
tliat,  with  tliis  end,  Grant  had  purcliased  12,129  shares  in  the  Milan 
Company,  and  paid  for  them  out  of  the  funds  of  the  Credit  Fancier,  by 
which  the  latter  company  had  sustained  a  great  loss,  the  shares  of 
the  Milan  Company  having  fallen  very  much  in  value. 

He  also  alleged  that  the  Defendants  were  taking  measures  to  re- 
constitute the  Credit  Fonder,  by  dissolving  the  compa'iy,  and  trans- 
ferring its  assets  and  liabilities  to  a  new  compan}'. 

The  bill  prayed  that  the  Defendants,  Grant^  and  Seymour,  might 
repav  to  the  Credit  Fonder  the  money  expended  in  the  purchase  of 
the  shares  in  the  Milan  Company,  and  that  the  Credit  Fonder  might 
be  restrained  from  handing  over  their  assets  to  any  other  company, 
until  all  their  debts  and  liabilities  had  been  paid  and  satisfied. 

The  bill  was  filed  on  the  19th  of  July,  1866,  and  immediately  after- 
wards the  I'laintiff  moved  for  an  injunction,  in  terms  of  the  pra^'er, 
before  Vice-Chancellor  Kinderdey,  who  refused  the  motion  with  costs. 

On  tlie  occasion  of  the  motion,  the  Plaiutijfjvas  cross-examined  in 
Court,  when  it  appeared  that  he  held  only  five  shares  of  £20  each  in 
the  Credit  Fonder,  which  he  acquired  solely  for  the  purpose  of  filing 
this  bill ;  and  that  his  reason  for  filing  the  bill  was  that  he  and  several 
of  his  friends  had  lost  money  by  speculating  in  shares  of  the  Credit 
Fonder,  and  that  he  was  advised  that  if  he  bought  shares,  and  then 
filed  a  bill  to  impeach  certain  transactions  of  which  he  had  notice, 
be  would  probably  be  bought  off  at  a  high  price,  and  so  obtain 
eompensation. 

i  Tortious  of  argument,  ami  of  opinions,  omitted.  —  Ed. 
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Subseqaentlj'  to  the  filing  of  the  bill,  two  extraordinary  meetings 
of  the  Credit  Fonder  were  held  on  the  30th  of  Jul}'  and  the  15lh  of 
August,  18GG,  at  which  resolutions  were  passed  for  winding  up  the 
company  voluntarily,  and  for  the  formation  of  a  new  company,  for 
objects  which  would  include  the  carrying  on  of  the  business  of  the 
Credit  Foncitr. 

The  Defendants  put  in  answers  to  the  bill,  but  refused  to  give  full 
Information  to  the  Plaintiff  as  to  the  transactions  complained  of ;  and 
their  answers  were  excepted  to  by  the  Plaintiff. 

The  motion  now  under  appeal  was  made  b}-  the  Defendants  Grant 
and  the  Credit  Fonder,  and,  having  been  refused  by  the  Vice-Chancellor. 
•was  now  renewed  before  the  Lords  Justices. 

The  Attorney-  Genercd  (Sir  John  Eolt),  Mr.  KarslaJce,  Q.C.,  and  Mr. 
Waller,  for  the  conipan}' ;   and 

Sir  Roundell  Palmer,  Q.C.,  Mr.  Bailey,  Q.C.,  and  Mr.  Speed,  for  the 
Defendant  Grant:  — 

"We  say,  first,  that  this  suit  is  not  bond  fide.  The  Plaintiff  had  no 
shares  in  the  company  while  the  bill  was  being  prepared  ;  he  bought 
five  shares  just  before  it  was  filed,  and  can  give  no  reason  for  his 
proceedings,  but  that  he  had  lost  mone}'  bj*  speculating  in  the  shares 
of  the  company,  and  wanted  to  make  the  company  repay  him  these 
losses.  Tlie  Court  will  not  entertain  such  a  bill :  Forrest  v.  3Ian- 
chester,  Sheffield,  and  Lincolnshire  Railicay  Company}  That  case 
decided  tliat  the  Plaintiff  must  have  a  legitimate  interest  in  the  subject 
matter  of  the  suit.  The  interest  of  the  Plaintiff  is  merely  nominal.  If 
his  whole  claim  is  recovered,  and  divided  among  the  shareholders,  his 
share  would  be  about  40s.  Such  a  bill  is  an  abuse  of  the  process  of 
the  Court,  and  partakes  of  the  nature  of  maintenance :  Filder  v. 
London.,  Brighton.,  and  South  Coast  Railicay  Company  ^'"^  Foxicell 
V.  Webster.^ 

[Remainder  of  argument  omitted.] 

Mr.  Wickens,  for  defendant  Seymour. 

Mr.  Glasse,  Q.C.,  and  Mr.  Cracknall,  for  plaintiff,  were  not  called  on. 

[The  opinion  of  Sir  G.  J.  Turner,  L.  J.,  is  omitted.] 

Lord  Cairns,  L.  J.  This  motion  is  one  of  a  verv  novel,  but  of  a 
very  important  character,  because  it  asks  the  Court  to  shut  the  door 
in  the  face  of  the  Plaintiff,  not  on  the  merits  of  the  case,  but  on  the 
ground  that  he  has  by  his  conduct  disentitled  himself  to  institute  the 
suit.  The  theory  of  the  law  of  this  country  is,  that  Qvevy  subject  has 
a  right  to  bring  his  complaint  to  a  hearing,  if  it  be  not  capable  of 
being  stopped  by  a  demurrer  or  a  plea.  The  exceptions  which  have 
been  established  to  this  rule  merel}'  shew  the  strength  of  the  general 
rule.  Those  exceptions  are  four  in  number  :  —  First,  where  the  Plaintiff 
is  required  to  give  security  for  costs.  That  is  hardly  an  exception, 
because  the  Court  only  stays  the  proceedings  in  the  suit  until  the 

1  ^  \Y.  R.  818.  a  1  H,  &  M.  489. 

8  12  W.  R.  94,  18& 
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securit}'  is  given.  Second,  wliere  the  Defendant  is  willing  to  give  to 
the  Plaintiff  all  the  relief  which  he  asks,  and  to  pay  his  costs  of  the 
suit.  Third,  where  the  subject  matter  of  the  litigation  has  perished,  of 
has  been  removed,  and  nothing  remains  to  be  decided  but  the  payment 
of  costs  of  the  suit.  There  the  Court  considers  that  it  would  be  useless 
to  allow  the  suit  to  go  on  to  a  hearing  when  the  only  question  to  be 
determined  can  be  as  well  decided  upon  motion.  Fourth,  where  the 
bill  has  been  filed  without  the  authority  of  the  person  who  appears  as 
the  Plaintiff,  or  where  the  name  of  a  corporation  has  been  used  without 
a  sufficient  title  to  use  it.  In  such  a  case  the  bill  is  treated  as  a  fraud 
upon  the  Court,  and  is  therefore  ordered  to  be  taken  off  the  file. 

The  grounds  alleged  for  the  present  motion  are  three :  —  First,  a 
personal  exception  to  the  Plaintiff.  I  do  not  think  that  I  unfairly 
represent  the  conclusion  which  the  parties  desire  to  draw  from  the 
cross-examination  of  the  Plaintiff  if  I  put  it  in  this  way.  The  Plaintiff 
had  in  a  collateral  way  lost  some  monc}-,  and  he  then  finds  a  blot  in  the 
management  of  the  company  of  which  he  thinks  the  shareholders  might 
complain.  He  buys  five  shares  in  the  company,  and  then  files  this  bill, 
in  order  to  induce  the  company-  to  buy  off  the  litigation.  That,  no 
doubt,  is  a  course  of  conduct  which  would  m.eet  with  little  approval  in 
this  Court,  or,  indeed,  in  any  other  Court,  and  such  conduct  might  be 
material  at  the  bearing  with  reference  to  the  amount  of  relief  which  the 
Plaintiff  could  obtain,  or  whether  he  was  entitled  to  any  relief  at  all. 
But  the  question  is,  whether  these  facts  are  necessaril}'  fatal  to  the 
Plaintiff's  claim  to  relief?  Suppose  an  answer  were  put  in  admitting 
all  the  allegations  contained  in  the  bill,  it  would  be  difficult  to  sav  at 
this  stage  of  the  suit  that  the  Plaintiff's  conduct  would  altogether  dis- 
entitle him  to  relief.  The  case  of  Forrest  v.  Manchester^  Sheffield,  and 
Lincolnshire  Railvmy^  which  was  relied  upon  in  the  argument,  is  dis- 
tinguishable from  the  present  case  upon  two  grounds :  first,  because 
that  was  the  hearing  of  the  cause  ;  and,  secondly  (and  this  is  the  main 
distinction),  because  there  the  Court  came  to  the  conclusion  that  the 
Plaintiff  was  simply  a  puppet  in  the  hands  of  another  company,  and 
that  he  was  indemnified  by  that  company  against  the  costs  of  the  suit. 
That  objection  amounted  to  this,  that  a  suit  professing  to  be  the  suit 
of  Company  A.^  was  really  the  suit  of  Company  B. 

The  second  ground  relied  on  in  support  of  this  motion  was,  that  the 
Plaintiff's  quantum  of  interest  in  the  suit  was  very  insignificant.  But 
if  we  should  hold  that  the  suit  can  be  maintained  in  other  respects,  I 
think  *that  the  aggregate  interest  of  all  the  shareholders  in  the  subject 
matter  of  the  suit  is  amply  sufficient  to  sustain  the  suit. 

[Remainder  of  opinion  omitted.] 

Motion  refused  with  costs^ 

1  9  W.  K.  818. 
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COMPANY. 

laOG.    184  N.  Y.  83. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  November  28,  1904 
affirming  a  judgment  in  favor  of  defendants  entered  upon  a  dismissal 
of  the  complaint  by  the  court  on  trial  at  Special  Term. 

In  February,  1902,  the  president  of  the  Metropolitan  Street  Rail- 
way Company  communicated  in  writing  to  the  stockholders  of  that 
corporation  a  plan  for  providing  money  (approximately  823,000,000) 
to  pay  its  unfunded  debt  incurred  in  the  purchase  of  stock  of  the 
Third  Avenue  Railroad  Company  and  to  defray  the  expense  of  extend- 
ing its  electrical  s^'stem  to  eighty  miles  of  railroad  lines  still  operated 
by  horsepower.  That  communication  stated  the  plan  or  proposition 
as  follows :  A  corporation  known  as  the  jNIetropolitan  Securities  Com- 
pany liad  been  organized  under  the  laws  of  New  York,  with  a  capital 
stock  of  $30,000,000,  all  of  which  had  been  underwritten  at  par  by 
Messrs.  Kuhn,  Loeb  &  Co.,  conditioned  upon  the  ratification  of  the 
lease  hereinafter  mentioned. 

The  Metropolitan  Securities  Company  had  acquired  all  the  outstand- 
ing capital  and  stock  and  other  securities  of  the  Interurban  Street 
Railway  Company,  a  corporation  with  an  authorized  capital  stock  of 
820,000,000,  owning  and  controlling  franchises  for  the  construction  and 
operation  of  street  railroads  on  an  extensive  mileage  in  the  borough 
of  The  Bronx  and  adjacent  territory.  An  agreement  had  been  entered 
into  between  the  Metropolitan  Securities  and  the  Interurban  Street 
Railway  Company,  whereby  the  Securities  Company  was  to  pay  into 
the  treasury  of  the  Interurban  Company  at  least  $23,000,000  in  cash, 
receiving  in  return  stock  of  the  Interurban  Company  at  par  and  in- 
terest-bearing four  per  cent  debentures. 

An  agreement  or  lease  had  been  entered  into,  subject  to  the  approval 
of  the  stockholders,  between  the  Metropolitan  Street  Railway  Com- 
pany as  lessor  and  the  Interurban  Street  Railway  Company  as  lessee, 
whereby,  among  other  things,  the  lessee  agreed  (1)  to  assume  the  fixed 
charges  of  the  jMetropolitan  Street  Railway  Company  and  uncon- 
ditionally guarantee  seven  per  cent  per  annum  upon  the  entire  amount 
of  its  capital  stock,  payable  quarterly;  and  (2)  to  pay  $23,000,000 
into  the  treasury  of  the  jNIetropolitan  Street  Railway  Company  in 
return  for  the  securities  which  should  be  liberated  by  the  payment  of 
the  unfunded  debt,  and  other  almost  entirely  unproductive  assets,  said 
sura  of  money  to  be  expended  in  liquidating  the  unfunded  debt  and  in 
completing  the  electrical  equipment  of  the  Metropolitan  system,  and 
to  be  paid  as  required  for  those  purposes. 

As  a  part  of  the  proposed  arrangement,  the  stockholders  of  the  Met- 
ropolitan Street  Railway  Company  were  to  be  accorded  the  privilege 
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of  subscribing  at  par  for  an  amount  of  the  stock  of  the  Metropolitan 
Securities  Company  equal  to  forty-live  per  cent  of  the  par  value  of  the 
capital  stock  of  the  Metropolitan  Street  Railway  Company  ;  that  is  to 
say,  they  were  to  be  allowed  to  subscribe  for  $23,400,000  of  such  stock 
out  of  the  total  capital  of  $30,000,000. 

It  was  also  proposed,  in  connection  with  the  foregoing  plan,  that  the 
Metropolitan  Street  Railway  Company  should  create  a  refunding 
mortgage,  the  details  of  which  arrangement  it  is  unnecessary  to  state, 
as  they  are  not  material  here. 

The  said  communication  of  the  president  of  the  Metropolitan  Street 
Railway  Company  also  stated,  as  was  the  fact,  that  a  meeting  of  the 
stockholders  had  been  called  for  March  20, 1902,  to  act  upon  the  agree- 
ment or  lease  Avith  the  Interurban  Street  Railway  Company,  and  to 
authorize  the  proposed  refunding  mortgage. 

At  a  meeting  of  the  stockholders  of  the  Metropolitan  Street  Rail- 
way Company  the  lease  and  plan  were  assented  to  by  a  large  majority 
of  the  stockholders,  and  thereafter  ninety-nine  per  cent  of  all  the  stock- 
holders, including  those  who  voted  at  the  meeting,  acquiesced  in  the 
arrangement  which  was  thereafter  carried  out. 

The  present  suit  is  an  action  of  equitable  nature,  brought  by  a  stock- 
holder of  the  jVIetropolitan  Street  Railway  Company  on  behalf  of  him- 
self and  all  other  stockholders  of  the  corporation  similarly  situated 
who  may  elect  to  come  in,  to  enjoin  the  Metropolitan  Street  Railway 
Company  and  the  Interarban  Street  Railway  Company,  their  officers 
and  agents,  from  carrying  out  the  said  lease,  plan  or  arrangement,  and 
to  have  th*e  same  set  aside  as  illegal  and  void.  The  complaint  attacks 
the  scheme  as  fraudulent  in  fact,  and  assigns  four  specifications  of 
fraud  as  follows  :  (1)  That  the  proposed  lease  is  fraudulent  because  it 
limits  the  rent  to  seven  per  cent  on  the  Metropolitan  stock,  while  the 
actual  earnings  of  the  Metropolitan  Company  are  alleged  to  exceed 
seven  per  cent,  and  will  in  the  near  future,  as  the  plaintiff  believes, 
exceed  ten  per  cent ;  (2)  that  the  Interurban  Company  has  no  suffi- 
cient property  to  secure  the  payment  of  the  seven  per  cent  guaranteed 
by  it,  nor  does  it  possess  any  property  or  means  from  which  said  rental 
can  be  paid ;  (3)  that  the  obligations  of  the  Metropolitan  Company  to 
the  citizens  of  the  borough  of  Manhattan  for  conveying  passengers 
therein  cannot  legally  be  devolved  upon  the  Interurban  Company ;  and 
(4)  that  the  privilege  offered  to  the  stockholders  of  the  Metropolitan 
Street  Railway  Company  to  subscribe  to  the  stock  of  the  Metropolitan 
Securities  Company  is  in  effect  a  bribe. 

At  the  time  of  the  commencement  of  this  suit  the  plaintiff  owned  a 
t**^  II  thousand  shares  of  the  stock  of  the  Metropolitan  Street  Railway  Com- 
pany. Before  the  answer  was  interposed  he  exercised  the  option,  con- 
ferred xipon  the  Metropolitan  Railway  stockholders  by  the  aforesaid 
plan,  of  subscribing  to  the  capital  stock  of  the  Metropolitan  Securities 
Company  in  respect  of  885  of  his  shares,  and  sold  his  option  or  privi- 
lege to  third  parties,  receiving  therefor  over  $5000. 


t^ 
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The  answers  of  the  defendants  denied  all  allegations  of  fraud  and 
set  up  the  exercise  of  this  option  by  the  plaintiff  as  a  separate  defence. 
No  other  stockholder  joined  with  the  plaintiff  in  the  prosecution  of 
the  suit.  Upon  the  trial  of  the  case  at  Special  Term  judgment 
was  rendered  dismissing  the  complaint  upon  the  merits,  and  find- 
ings were  made  which  negative  all  charges  of  actual  fraud.  The  judg- 
ment of  the  Special  Term  was  unanimously  affirmed  by  the  Appellate 
Division. 

"WiLLARD  Bartlett,  J.  Where  the  objection  to  the  acts  of  a  cor- 
poration is  that  they  are  ttltni  vires,  without  being  either  mala  pro- 
hibita  or  vtala  in  se,  a  stockholder  cannot  maintain  an  action  in  his 
own  behalf  based  on  such  objection,  where  Ue  Uimself,  with  knowieage 
of  the  character  of  the  acts,  has  acquired  and  accepted  pecuniary 
benefits  thereunder.  Whether  his  conduct  in  so  going  constitutes  an 
estoppel  in  the  strict  sense  of  that  term,  or  a  quasi-estoppel,  as  Mr. 
Bigelow  puts  it  (Bigelow  on  Estoppel  [4th  ed.],  chap,  xix),  or  be  de- 
nominated merely  an  acquiescence  or  an  election,  or  the  assumption 
of  a  position  inconsistent  with  an  attack,  makes  no  essential  difference 
here.  The  point  is,  that  the  seeking  and  acceptance  of  a  substantial 
benefit  which  would  be  unavailable  to  the  stockholders  except  as  a 
result  of  the  acts  which  he  would  attack  as  idtra  vires  preclude  him 
from  assailing  those  acts  on  that  ground.  A  litigant  is  not  at  liberty 
to  deny  the  validity  of  a  contract,  which  is  neither  prohibited  by  law 
nor  evil  in  itself,  after  he  has  knowingly  sought  and  obtained  pecuni- 
ary advantages,  pay  or  compensation,  under  and  by  virtue  of  such 
contract. 

This  doctrine  applies  to  the  present  case  and  is  conclusive  against 
the  maintenance  of  this  action  by  the  plaintiff.  He  has  sold  the  privi- 
lege attaching  to  885  of  his  Metropolitan  Railway  Company  shares  to 
subscribe  to  the  stock  of  the  Metropolitan  Securities  Company  for  be- 
tween .$5000  and  $6000.  This  privilege  would  have  been  absolutely 
non-existent  except  for  the  plan  and  lease  which  he  attacks  in  this 
suit.  He  was  well  aware  of  this  and  he  cannot  avail  himself  of  the 
privilege  and  at  the  same  time  prosecute  the  suit. 

The  officers  of  a  corporation  who  are  sued  by  stockholders  for  dam- 
ages due  to  carrying  on  business  not  authorized  by  its  charter  may 
defend  by  showing  the  stockholders'  acquiescence  in  or  assent  to  the 
business,  express  or  implied.     (Holmes  v.  Willard,  125  N.  Y.  75,82.) 

In  Post  V.  Beacon  Vacuum  Pump  &  Electrical  Co.  (84  Fed.  Eep. 
371)  the  United  States  Circuit  Court  of  Appeals  in  the  First  Circuit 
considered  the  sufficiency  of  a  bill  in  equity  filed  by  stockholders  of 
the  Beacon  Vacuum  Pump  &  Electrical  Company  to  rescind  a  transfer 
of  its  property  to  the  Beacon  Lamp  Company ;  and  it  was  held  that 
the  complainants  being  minority  stockholders  who  opposed  the  trans- 
fer were  estopped  from  maintaining  a  suit  for  rescission  on  the  ground 
of  ultra  vires,  because  they  had  subscribed  for  their  proportion  of  the 
stock  of  the  new  corporation,  although  under  protest,  and  had  per- 
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mitted  sucli  company  to  conduct  the  business  for  eighteen  months. 
"It  is  clear,"  said  Putnam,  C.  J.,  "that  the  complainants  have  not 
maintained  that  consistent  position  necessary  to  relieve  them  against 
an  equitable  estoppel.  They  admit  that  they  have  subscribed  for  their 
proportion  of  the  32,000  shares  of  stock  in  the  new  corporation.  They 
do  not  state  the  date  when  they  made  the  subscription.  The  transfer 
of  the  assets  to  this  corporation  was  made  in  July,  1895,  and  the  bill 
was  not  filed  until  the  12th  day  of  January,  1897,  so  that,  although  at 
the  outset  they  protested  against  the  reorganization,  yet  their  sub- 
scriptions, in  the  absence  of  any  proper  allegation  otherwise,  must  be 
presumed  to  have  been  made  at  such  a  time  as  justified  the  respond- 
ents in  assuming  that  the  lamp  company  was  authorized,  so  far  as  the 
complainants  were  concerned,  to  receive  the  transfer  of  the  property 
of  the  old  corporation,  and  to  commence  and  carry  on  its  mainifac- 
turing  business,  thus  involving  itself  in  the  liabilities  and  other  com- 
plications inevitably  arising  therefrom.  That  this  raised  an  estojypel 
in  equity  as  against  a  hill  jjraying  rescission  is  too  clear  to  need  dis- 
cussion. It  is  true  that  complainants  allege  that  this  subscription  was 
under  protest,  and  only  to  preserve  their  rights ;  but  the  bill  does  not 
give  the  court  any  details  which  would  enable  it  to  perceive  that,  by 
any  possibility,  the  effect  of  the  subscription,  which  of  itself  would 
be  an  accomplislied  fact,  could  be  overcome  by  any  protest  or  other 
formal  reservation  which  might  accompany  it." 

In  Toivers  v.  African  Tag  Company  (L.  R.  [1  Ch.  1904],  558),  which 
was  a  suit  by  two  shareholders  of  the  defendant  to  compel  the  direc- 
tors to  repay  to  the  company  the  amount  of  a  dividend  illegally, 
though  honestly,  declared  and  paid,  the  decision  of  the  English  Court 
of  Appeal  is  accurately  stated  in  the  head  note  as  follows  :  "  A  share- 
holder in  a  limited  company  who  has,  with  full  notice  or  knowledge 
of  the  facts,  himself  received  part  of  the  proceeds  of  an  ultra  vires  act 
committed  by  the  directors  —  such  as  payment  of  a  dividend  out  of 
capital  —  and  who  still  retains  the  money,  cannot,  either  individually 
or  as  suing  on  behalf  of  tlie  general  body  of  shareholders  maintain  an 
action  against  those  directors."  Lord  Justice  Vaughn-AVili.iams,  in 
the  course  of  his  opinion,  says  :  "  If  it  be  the  fact,  as  I  think  it  is,  that 
these  plaintiffs  knew  of  all  that  had  been  done,  received  their  divi- 
dends with  knowledge  of  all  the  facts,  and  then  brought  this  action 
with  the  money  still  in  their  pockets,  ought  they  to  be  allowed  to  bring 
this  action,  which,  as  I  have  pointed  out,  is,  to  my  mind,  an  action  such 
as  they  can  bring  in  consequence  of  their  personal  interest  in  the  mat- 
ter? I  think  not.  I  think  that  an  action  cannot  be  brought  by  an 
individual  shareholder  complaining  of  an  act  which  is  ultra  vires  if 
he  himself  has  in  his  pocket  at  the  time  he  brings  the  action  some  of 
the  proceeds  of  that  very  tdtra  vires  act.  Nor,  in  my  opinion,  does  it 
alter  matters  that  he  represents  himself  as  suing  on  behalf  of  himself 
and  others.  I  think  that  the  reason  which  requires  us  to  say  he  ought 
not  to  bring  such  an  action  ef^ually  requires  us  to  say  that  he  ought 
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not  to  be  the  peg  upon  which  such  an  action  is  to  be  hung  for  the 
benefit  of  others." 

The  proposition  that  one  may  not  deny  the  validity  of  a  contract 
under  which  he  has  taken  advantages  was  forcibly  asserted  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  United  States  ex 
rel.  International  Contracting  Co.  v.  Lamont  (155  U.  S.  303).  There 
the  relator  applied  for  a  writ  of  mandamus  against  the  secretary  of 
war  to  compel  him  to  execute  and  deliver  a  contract  under  an  adver- 
tisement for  bids  for  dredging,  which  contract  the  relator  claimed  to 
have  entered  into  with  the  secretary,  so  as  to  render  it  enforceable. 
The  Supreme  Court  refused  to  consider  any  question  as  to  whether  the 
contract  was  to  be  regarded  as  complete  or  as  to  the  authority  of  the 
secretary  of  war  in  the  premises,  because  it  appeared  that  at  the  time 
when  the  application  for  the  mandamus  was  made  the  relator  had  vol- 
untaril)'  entered  into  a  second  contract  to  do  the  same  work  at  a  lower 
price  and  on  different  terms,  and  had  already  been  paid  on  account 
thereof.  "  Even  if  the  writ  of  mandamus  could  be  so  perverted  as 
to  make  it  serve  the  purposes  of  an  ordinary  suit,"  said  Mr.  Justice 
White,  "  the  relator  is  in  no  position  to  avail  himself  of  such  relief. 
He  entered  of  his  own  accord  into  the  second  contract,  and  has  acted 
under  it  and  has  taken  advantages  which  resulted  from  its  action  under 
it,  having  received  the  compensation  which  was  to  be  paid  under  its 
terms.  Having  done  all  this  he  is  estopped  from  denying  the  validity 
of  the  contract.  (Citing  Oregonian  R.  Co.  v.  Oregon  R.  &  N.  Co.,  10 
Sawyer,  464.)  Xor  does  the  fact  that  in  making  his  second  contract 
the  relator  protested  that  he  had  rights  under  the  first  better  his 
position.  If  he  had  any  such  rights  and  desired  to  maintain  them 
he  should  have  abstained  from  putting  himself  in  a  position  where  he 
voluntarily  took  advantage  of  the  second  opportunity  to  secure  the 
work.  A  party  cannot  avoid  the  legal  consequences  of  his  acts  by 
protesting  at  the  time  he  does  them  that  he  does  not  intend  to  subject 
himself  to  such  consequences." 

As  was  said  by  the  Supreme  Court  of  Alabama  in  Robinson  v. 
Pebworth  (71  Ala.  240),  estoppel  in  a  case  of  this  character  "  simply 
means  that  you  shall  not  take  the  fruits  of  an  illegal  transaction  and 
afterwards  set  the  transaction  aside  as  illegal."  In  holding  that  the 
plaintiff  here  is  precluded  from  attacking  the  plan  and  lease  in  ques- 
tion by  reason  of  his  sale  of  the  privileges  acquired  by  him  thereunder 
as  a  stockholder  in  the  ^letropolitan  Railway  Company,  we  do  not  pass 
upon  the  legality  of  the  scheme,  either  to  condemn  or  approve  it ;  we 
simply  decide  that,  even  assuming,  it  to  be  as  unlawful  as  he  alleges, 
he  is  in  no  position  to  assail  it. 

This  defence  is  available  to  the  respondents  notwithstanding  th^ 
fact  that  the  plaintiff  did  not  sell  his  privileges  until  after  the  begin- 
ning of  the  suit.  .Matters  which  arise  between  the  bill  and  plea  may 
be  pleaded  in  equity.  {Turner  v.  Robinson,  1  Simons  &  Stuart,  3.) 
Under  the  old  chancery  system  in  this  state  there  was  no  rule  of  equity 
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pleading  whereby  a  defendant  was  precluded  from  availing  himself  of 
matters  arising  between  the  filing  of  the  bill  and  answer,  by  way  of 
avoidance  or  defence.  {Lyon  v.  Brooks,  2  Edvv.  Ch.  110.)  Nor  is 
there  any  such  prohibition  under  the  Code.  (See  Beebe  v.  Do^vd,  22 
Barb.  255,  259.)  As  was  said  by  the  late  Mr.  Justice  Haedin  in 
Mann  v.  Citij  of  Utica  (44  How.  Pr.  334,  339)  :  ''  It  is  a  familiar  rule 
in  equity  cases  which  permits  courts  to  take  into  consideration  sub- 
sequent events  happening  after  the  commencement  of  the  action  in 
equity  and  determining  what  relief  shall  be  granted,  especially  where 
part  of  the  relief  asked  for  is  an  injunction  from  the  court  to  restrain 
parties." 

For  the  reasons  which  have  been  stated,  and  without  considering  or 
deciding  the  other  questions  discussed  by  counsel,  we  conclude  that 
this  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner,  and  His- 
COCK,  JJ.,  concur. 

Judgment  affirmed. 
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(i)  Rights  of  Persons  who  became  Shareholders  at  a  Time  subsequent  to  the  Comn^'^- 
sion  of  the  Alleged  Wrong. 

WINSOR  V.  BAILEY, 

1875.     55  \ew  Hampshire,  218* 

Bill  in  equity  by  "Winsor  et  cUs.  against  the  Hooksett  M'f'g  Co., 
and  various  individuals  ;  alleging  that  certain  monies  of  the  company 
have  been  wrongfully  paid  over  to  some  of  the  defendants ;  and  praj'- 
ing  that  the  recipients  may  be  decreed  to  repa}"  the  same  to  the  corpo- 
ration. The  bill  alleges  that  the  plaintiffs  are  owners  of  stock  in  the 
company,  and  sets  out  specifically  the  number  of  shares  owned  b}' 
each  ;  but  does  not  allege  that  the\'  were  owners  of  stock  at  the  time 
of  the  payments  complained  of.     Defendants  demurred. 

Mugridge.,  for  plaintiffs. 

Foioler  and  Tap2Kin,  for  defendants. 

Ladd,  J. 

2.  The  bill  alleges  that  the  plaintiffs  are  owners  of  stock,  and  seta 
out  specifically  the  amount  owned  b\'  each.  It  is  contended  for  the 
defendants  that  the  bill  is  defective  in  not  showing  that  they  were 
owners  of  stock  at  the  time  of  the  alleged  wrongful  payment  to  some 
or  all  of  the  detendants.  No  authority  is  referred  to  in  support  of  this 
position,  and  I  see  no  sound  reason  upon  which  it  can  be  sustained. 
To  hold  so,  would  seem  to  involve  the  singular  consequence  that  the 
transfer  of  stock  in  a  corporation  extinguishes  the  right  to  inquire  into 
the  previous  fraudulent  conduct  of  its  officers,  whereby  its  funds  have 
been  misappropriated. 

CusHiXG,  C.  J.,  concurred. 

Smith,  J.  2.  The  plaintiffs  allege  that  they  are  stockholders  in  the 
Hooksett  Manufacturing  Compan}',  and  specify  the  number  of  shares 
owned  by  each,  but  do  not  allege  that  they  were  stockholders  at  the  time 
the  dividend  was  paid  the  defendants.  But  that  is  not  necessary,  and  it 
is  immaterial  whether  the}'  were  or  not.  The  transfer  of  the  stock  con- 
veyed to  them  not  only  the  ownership  of  the  shares  and  the  right  to 
the  future  dividends  thereon,  but  also  placed  them  on  an  equal  foot- 
ing with  the  other  stockholders  in  respect  to  the  right  to  call  the 
officers  and  agents  of  the  corporation  to  an  account  for  their  fraud- 
ulent conduct. 


1  Only  80  much  of  the  case  is  giren  as  relates  to  one  point.  —  Eo. 
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1890.     9)2  Alabama, '^Q^y       ^  y     *i       J^ '^    ,S^ 

Appeal  from  the  Chancery  Court  of  Jefferson.  c^^^  .y    t/ 

Heard  before  the  Hon.  Thomas  Cobbs.  **b    \ 

The  bill  in  this  case  was  liled  on  the  19th  day  of  Jul}',  1890,  by 
Henr}-  Joseph,  as  a  stockholder  in  the  Birmingham,  Powderly  & 
Bessemer  Street  Railroad  Compan}',  against  the  said  cor^Doration  and 
iaA^'^.  •  J.  H.  Parsons;  and  sought  the  cancellation  of  certain  certificates  of 
stock  issued  b}^  the  corporation  to  said  Parsons,  on  the  ground  that  the 
stock  was  fictitious  and  fraudulent.  There  was  a  demurrer  to  the  bill, 
and  a  motion  to  dissolve  the  injunction,  each  of  which  was  overruled  ; 
/     '  and  this  appeal  is  sued  out  b}-  the  defendants  from  that  interlocutory 

^^^  decree. 

Lea  &  Greene^  for  appellants. 
White  &  Hoioze^  contra. 
-_Jl.  •      Coleman,  J.     The  purpose  of  the  bill  is  to  have  certain  certificates 
{/<^  of  stock  issued  by  the  Birmingham,  Powderly  &  Bessemer  Street  Rail- 

road Co.  to  defendant  Parsons,  cancelled,  on  the  ground  that  the  stock 
--'^^^  is  fictitious,  and  was  issued  in  violation  of  the  Constitution  and  statute 

1^^  law  of  the  State.     The  bill  pra3'ed  an  injunction,  and  the  writ  was 

/^.awarded  by  the  chancellor.     A  demurrer  was  interposed,  and  also  an 
J^>^i  answer  by   the   defendant   Parsons.     The    cause   was   submitted    for 

decree  on  the  demurrer,  and  upon  motion  to  dissolve  the  injunction. 
The  court  overruled  the  demurrer,  and  denied  the  motion  to  dissolve 
the  injunction,  and  from  this  interlocutor}'  decree  the  appeal  is  taken. 

Among  other  averments,  the  bill  substantially  alleges  that  plaintiff 
is  a  hona  fide  stockholder  in  said  compan}' ;  that  shortl}'  after  the 
organization  of  the  compan}',  the  defendant  subscribed  for  one  hundred 
and  seven  shares  of  the  capital  stock  of  the  company,  of  the  par  value 
of  fifty  dollars  each,  and  paid  for  the  same  in  full  by  conveying  to  the 
company  thirty-nine  acres  of  land  (describing  the  land)  at  an  agreed 
price  and  valuation  of  one  hundred  and  tliirty-seven  dollars  per  acre, 
when  the  land  was  not  worth  more  than  twenty-five  dollars  per  acre, 
and  for  this  land  Parsons  was  to  receive  one  hundred  afid  seven  shares 
of  the  stock ;  that  shortly  thereafter,  the  capital  stock  of  the  company 
was  doubled,  and  without  further  consideration  than  the  thirty-nine 
acres  of  land.  Parsons'  stock  was  doubled,  and  he  received  two  hun- 
dred and  fourteen  shares  of  the  capital  stock.  The  bill,  as  amended, 
charges  the  excessive  valuation  of  the  land  was  made  knowingly,  wil- 
fully, and  with  the  fraudulent  intent  of  having  issued  to  Parsons  the 
fictitious  stock,  in  violation  of  law.  This  is  a  sufficient  statement  of 
the  facts  for  the  consideration  of  the  demurrer. 
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The  demurrer  admits  the  truth  of  the  averments.  It  is  contended, 
that  the  iTill  is  defective  in  not  averring  that  jiUiintiti'  was  a  stockholder 
at  tiie  time  of  the  transaction,  comi)lained  of  as  being  fraudulent,  or 
that  his  stock  devolved  upon  him  b^-  operation  of  law. 

In  the  case  of  Dimpfdl  v.  Ohio  &  Miss.  R.  R.  Co.,  IIOU.  S.  p. 
209,  relied  upon  l»y  appellant,  it  was  held,  that  a  stockholder,  contest- 
ing as  ultra  vires  an  act  of  the  directors,  should  aver  "  that  he  was  a 
stockholder  at  the  time  of  the  transaction  of  which  he  complains,  or 
that  liis  shares  have  devolved  on  him  since  bv  operation  of  law."'  To 
the  same  effect  was  Hav.es  v.  Oakland.,  104  U.  S.  450  ;  and  man}' 
others  might  be  cited.  Upon  an  examination  of  these  authorities,  it 
will  be  seen  that  the  principle  asserted  rests  solel}-  upon  equiU*  Rule 
No.  94  adopted  by  the  United  States  Supreme  Court  and  which  maj' 
be  found  in  the  preface  to  vol.  104  of  U.  S.  Reports.  Morawetz  on 
Private  Corporations,  speaking  of  this  rule,  sa3s,  it  was  evidently  de- 
signed as  a  rule  of  practice  merely,  and  was  deemed  necessar}-  to  guard 
courts  from  being  imposed  upon  by  collusion  of  parties.  —  Morawetz 
on  Priv.  Corp.,  §§  269,  270.  The  rule  is  not  a  general  principle  of 
law,  applicable  to  pleadings  in  all  the  courts,  and  has  never  been 
applied  to  the  courts  of  this  State.  The  demurrer  to  the  bill  for  fail- 
ing to  make  this  averment  was  properlv  overruled. 

The  motion  to  dissolve  the  injunction  was  heard  upon  the  sworn  l)ili 
and  answer.  The  answer  denied  that  plaintiff  was  a  bo7ia  fide  stock- 
holder, and  set  up  that  plaintiff  was  the  transferee  of  one  E.  Lesser. 
The  answer  admits  that  defendant's  stock  was  doubled  without  the 
payment  of  any  additional  consideration  than  that  of  the  land  ;  but  by 
way  of  explanation  and  defense,  avers  that  the  lands  were  not  truh' 
and  properly  valued  at  first,  and  the  iucreased  valuation  of  the  lands 
only  raised  them  to  their  real  and  true  value,  and  the  additional  issue 
of  stock  was  for  property  at  its  fair  valuation.  The  answer  continues, 
however,  as  follows:  that  if  said  transaction  had  been  illegal  and 
fraudulent,  and  not  done  in  good  faith,  complainant  is  estopped  from 
setting  up  fraud  in  said  transaction,  or  seeking  to  cancel  said  stock, 
because  E.  Lesser,  who  was  complainant's  transferrer,  participated  in 
all  of  said  transactions  and  himself  fixed  the  value  of  said  lands,  with 
full  knowledge  of  and  after  full  investigation  of  the  value  of  said  land. 

A  transfcrree  of  stock  is  not  necessarily  disqualified  as  a  suitor  in  all 
cases.  i)ecanse  the  prior  holders  were  personally  disqualified.     If  the 


transferee  purchased  the^  shares  in  good  faith,  and  without  notice  of 
the  fact  that  the  prioTliolder  had  precluded  himself  from  suing,  Ke" 
would  liave  as  just  a  title  to  relict 


_^ as  if  he  had  purchased  from  a  share- 
holder who  was  under  no  disability  ;  but,  if  the  purchaser  was  aware 
that  the  prior  holder  had  barred  his  right  to  relief,  neither  justice  nor 
public  policy  would  require  that  the  transferee,  under  these  circum- 
stances, should  be  accorded  any  greater  rights  than  his  transferrer.  — 
Morawetz,  supra.,  §  267.  «*-* ^«\y*<,.>.^jt,.^^  y-f-  .<.  c-A^a^^ju  •**— 
The  same  rule  prevails  in  this  State  in  favor  of  derivative  purchasers. 
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eV .  If  a  claimant  was  a  bona  fide  purchaser,  without  notice  of  a  fraud, 

or  of  facts  which  the  law  considers  sufficient  to  establish  it'  or  from 
which  it  is  inferable,  tlien  he  could  not  be  affected  by  notice  to  his 
vendor.  —  Horton  v.  /Smith,  8  Ala.  78  ;  Feiino  v.  Sayre,  3  Ala.  458  ; 
Weer  v.  Davis,  4  Ala.  442  ;  3Iartinez  v.  Liiulsey^  91  Ala.  334  ;  Wait 
^^^J^^^^i^  on  Insol.  Cor.,  §§  G28,  630. 

If  a  stockholder  participates  in  a  wrongful  or  fraudulent  contract,  or 

t.  JU>'*i»Jf**  .  silentl}'  acquiesces  until  the  contract  becomes  executed,  he  can  not 

then  come   into  a  court  of  equity,  to  cancel  the  contract,  and  more 

y^^  especially,  if  the  company,  or  iiimself,  as  a  stockholder,  has  reaped  a 

r       benefit  from  the  contract ;  and  this  rule  holds  good,  although  the  con- 
sideration of  the  contract  may  be  one  expressly  prohibited  liy  statute. 
.       .^  The  same  disability  would  attach  to  the  transferee  of  his  stock  who 

^^^^""l  /         bought  with   notice.     We   consider  this  general  rule  of  equity  abund- 
*^.,-«-*_-  antly  sustained.  —  Morawetz  on   Priv.    Corp.,  §§   261,   262;  Cook  on 

-y  Stock  and  Stockholders,  §§  39,  40,  735;    Wright  v.  Hughes,  12  Amer. 

**'^'*^^*^  St.  Rep.  413.     It  is  sustained  by  the  familiar  rule,  that  he  who  invokes 
,^^,«^  the  aid  of  a  court  of  equit}'  must  have  clean  hands.     Mr.  Cook  states 

_^  — -  .  the  conditions  upon  which  a  stockholder  can  sustain  a  suit  to  remedy  the 
^OAU^^/  frauds,  idtra  vires  acts  or  negligence  of  directors,  to  be,  first,  the 
acts  complained  of  must  be  such  as  to  amount  to  a  breach  of  trust,  and 
such  as  neither  a  majorit}'  of  the  directors  nor  of  the  stockholders  can 
ratifv  or  condone ;  seco«f7,  that  the  complaining  stockholder  himself  is 
free  from  laches,  acquiescence  of  the  acts  to  remedy  which  the  suit  is 
brought ;  thii'd,  that  the  corporation  has  been  requested  and  refused  or 
t^"  '>'<^.^  neglected  to  institute  the  suit,  that  the  suit  is  instituted  b}-  bona  fide 
stockholders  as  complainants,  and  that  the  corporation  and  the  guilty 
*  *^^/^  -  parties,  and  other  proper  parties  have  been  made  defendants.  Cook, 
^      »y         supra,  §  646. 

^y^     '  •  If  the  averments  of  the  bill  are  sustained  hy  proof,  the  stock  issued 

to  the  defendants  was  in  violation  of  section  1662  of  the  Code  and 

Ae»fc^w.       of  section  6,  Article  XIV  of  the  Constitution.     On  the  contrary,  if  the 

proof  shows  that  the  property-  was  received  in  payment  of  stock,  at  a 

fair  valuation,  such  would  not  be  the  result.  —  Davis  Dros.  v.  Mont- 

j  J  gomery  Fur.  <fc  (Jhein.  Co.,  at  present  term. 

'^  In  cases  where  the  stockholders  of  the  company  b}-  an}'  laches, 
^A/i^  oU^^  acquiescence,  or  participation  in  the  unlawful  and  fictitious  issue  of 
^    rxtyikJ-  stock  or  for  any  other  sufficient  cause  are  precluded  from  instituting 

iry<-.  A-vw        ^''°  proper  proceedings,  to  remedy  the  wrong,  the  remedy  is  still  open 
^/         to  the  State  to  institute  all  necessary  and  proper  proceedings  to  vacate 
■^      "^      .     and  dissolve  the  corporation,   or  have  such  other  proper  judgment  and 
y^^jX-^jiJh    decree  rendered,  as  the  proof  and  justice  may  demand. 

^^  It  may  be,  that  stockholders,  who  knowingly  and  intentionally  have 
subscribed  and  paid  for  stock  with  property  upon  a  fictitious  valuation, 
are  liable  as  stockholders  who  have  not  paid  up  in  full  for  their  stock, 
within  the  meaning  of  the  statute,  to  creditors  who  have  not  precluded 
themselves  from  maintaining  the  suit. — Wait,  supra,  §  593;  Douglas 
V.  Ireland,  73  N.  Y.  100 ;  Boynton  v.  Andreics,  63  N.  Y.  93. 


£>C^        i^-# 
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Applying  the  rule  of  law  applicable  wlieu  a  motion  to  dissolve  an  in- 
junction is  submitted  upon  bill,  exhibits,  and  answer,  and  considering 
only  so  much  of  the  answer  as  is  responsive  to  the  bill,  we  are  of  opin- 
ion that  the  decretal  order,  overruling  the  demurrers  and  motion  to 
dissolve  the  injunction,  is  free  from  error. 

Affirmed. 

The  case  of  Downey  v.  Joseph  was  affirmed  on  the  authority  of  the 
above  case. 


TKIMBLE   V.   AMERICAN   SUGAR  REFINING   CO. 

1901.    QlN.J.Eq.  340. 

Pitney,  V.  C.  The  cause  of  action  attempted  to  be  shown  in  the 
complainant's  bill  may  be  divided  as  follows :  Fust,  that  the  acts  of 
the  defendant  in  going  into  the  coffee  trade  are  ultra  vires,  in  that 
they  are  not  warranted  by  the  objects  of  the  corporation  as  set  forth  in 
the  articles  of  association  or  certificate  of  incorporation ;  second,  that 
the  defendant  has  a  large  surplus  in  funds  not  necessary  for  use  in  its 
legitimate  business,  which  it  ought  to  divide  and  refuses  to  divide ; 
third,  that  it  has  concealed  its  true  situation  from  its  stockholders, 
2Ln({  fourth,  that  it  is  carrying  on  the  sugar  trade  and  coffee  trade  in 
competition  with  a  corporation  known  as  Arbuckle  Brothers,  for  the 
purpose  of  driving  that  corporation  to  unite  and  consolidate  with  the 
complainant ;  and  that  such  action  is  contrary  to  public  policy,  and 
may  result  in  the  destruction  of  the  defendant's  corporate  rights. 

It  is  to  be  observed  that  the  complainant  is  the  holder  of  one  seven 
hundred  and  fortieth  part  of  the  capital  stock  of  the  company,  a  trifle 
less  than  one-seventh  of  one  per  cent  of  the  whole  issue ;  and  it  does 
not  appear  that  any  other  stockholder  is  dissatisfied  with  the  conduct 
of  the  business  of  the  company  in  respect  to  the  matters  complained 
of  by  the  bill. 

Admitting  that  the  holder  of  so  small  a  part  of  the  stock  is  entitled 
to  be  heard  in  this  court  for  the  correction  of  any  real  grievance  he 
may  suffer  by  the  misconduct  of  the  majority,  yet  I  think  it  the  duty 
of  the  court  to  require  that  he  should  show  a  clear  case  by  distinct 
affirmative  allegations,  even  if  thej''  should  necessarily  include  some 
of  a  negative  character.  In  short,  he  must  anticipate  and  exclude  all 
reasonably  probable  conditions  which  may  bar  his  relief. 

With  this  preliminary  observation,  I  further  remark  that  the  bill 
does  not  state  at  what  time  complainant  acquired  the  one  hundred 
shares  of  stock  which  he  holds,  and  it  is  common  knowledge  that  the 
stock  of  this  company,  and  many  others  of  the  same  class,  is  daily 
dealt  in  on  the  Exchange.  For  aught  that  appears,  he  may  have  ac- 
quired it  a  very  short  time  before  the  filing  of  the  bill,  from  a  holder 
who  had  acquiesced  in  everything  that  the  company  had  done  up  to 
that  time  and  in  the  policy  the  carrying  out  of  which  the  complainant 
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seeks  to  enjoin.  That  such  acquiescence  would  bar  the  original  hold- 
ers of  the  shares  now  held  by  the  complainant,  if  he  knew  of  it,  is 
perfectly  well  settled.  It  is  necessary,  on  this  point,  only  to  refer  to 
the  case  of  Balje  &  Cross  v.  Dunlap,  6  Dick.  Ch.  Rep.  40.  And  it 
seems  to  me  that  where  a  person  holding  so  small  a  fraction  of  the 
capital  stock  as  the  complainant  represents  here  asks  to  interfere  with 
a  particular  phase  of  the  management  of  the  corporation,  which  is  pre- 
sumably satisfactory  to  all  the  other  stockholders,  he  ought  to  show 
affirmatively  that  neither  he  nor  his  predecessor  in  title  has  acquiesced 
in  the  policy  of  which  he  now  complains,  for  I  think  he  would  be  bound 
by  the  acquiescence  of  his  predecessor  in  title. 


J 


^ 


^-^/^^^^  OLD  DOMINION  COPPER   CO.   v.   LEWISOHN. 

^    n'"'"^^    1^,^  1907.     210  U.  S  206. 

^,<K*^ '     ^.v/'^Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

itu/^^  This  is  a  bill  in  equity  brought  by  the  petitioner  to  rescind  a  sale 

^^'■^*  to  it  of  certain  mining  rights  and  lands  by  the  defendants'  testator,  or 

1^1/       1 .    in  the  alternative  to  recover  damages  for  the  sale.     The  bill  was  de- 

/  -^        /    murred  to  and  the  demurrer  was  sustained.    136  Fed.  Rep.  915.    Then 

"^  the  bill  was  amended  and  again  demurred  to,  and  again  the  demurrer 

'H,^/^     J^   was  sustained,  and  the  bill  was  dismissed.     This  decree  was  affirmed 

V^"*^   by  the  Circuit  Court  of  Appeals.     148  Fed.  Rep.  1020 ;  79  C.  C.  A. 

""'■^^        t^y^hSL     The  ground  of  the  petitioner's  case  is  that  Lewisohn,  the  de- 

'^^^^^-j'^  ceased,  and  one  Bigelow,  as  promoters,  formed  the  petitioner  that  they 

I  y>^(^^M*^    might  sell  certain  properties  to  it  at  a  profit,  that  they  made  their  sale 

while  they  owned  all  the  stock  issued,  but  in  contemplation  of  a  large 

further  issue  to  the  public  without  disclosure  of  their  profit,  and  that 

*^   .  jj^\      such  an  issue  in  fact  was  made.     The  Supreme  Judicial  Court  of  Mas- 

y^r  sachusetts  has  held  the  plaintiff  entitled  to  recover  from  Bigelow  upon 

jji       .      a  substantially  similar  bill.     188  Massachusetts,  315. 

r^       *T  The  facts  alleged  are  as  follows :  The  property  embraced  in  the 

M-^i  plan  was  the  mining  property  of  the  Old  Dominion  Copper  Company 

jbr  ,,  i        of  Baltimore,  and  also  the  mining  rights  and  land  now  in  question, 

7"     -^  the  latter  being  held  by  one  Keyser,  for  the  benefit  of  himself  and  of 

^        ,      .       the  executors  of  one  Simpson,  who  with  Keyser  owned  the  stock  of  the 

„t^^  Baltimore  company.     Bigelow  and  Lewisohn,  in  May  and  June,  1895, 

,    \fjM^  obtained  options  from  Simpson's  executors  and  Keyser  for  the  pur- 

i    "^  •      chase  of  the  stock  and  the  property  now  in  question.     They  also  formed 

^^  i^iM^    a  syndicate  to  carry  out  their  plan,  witli  the  agreement  that  the  money 

U*^^    /jf      subsci'ibed  by  the  members  should  be  used  for  the  purchase  and  the 

\fA^'^  sale  to  a  new  corporation,  at  a  large  advance,  and  that  the  members, 

\Ji''^^    in  the  proportion  of  their  subscriptions,  should  receive  in  cash  or  in 

y  /  stock  of  the  new  corporation  the  profit  made  by  the  sale.     On  May  28, 
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1895,  Bigelow  paid  Simpson's  executors  for  their  stock  on  behalf  of 
the  syndicate,  in  cash  and  notes  of  himself  and  Lewisohn,  and  in  June 
Keyser  was  paid  in  the  same  way. 

On  July  8,  1895,  Bigelow  and  Lewisohn  started  the  plaintiff  corpo- 
ration, the  seven  members  being  their  nominees  and  tools.  The  next 
day  the  stock  of  the  company  was  increased  to  150.000  shares  of 
twenty-five  dollars  each,  officers  were  elected,  and  the  corporation  be- 
came  duly  organized.  July  11,  pursuant  to  instructions,  some  of  the 
officers  resigned,  and  Bigelow  and  Lewisohn  and  three  other  absent 
members  of  the  syndicate  came  in.  Thereupon  an  offer  was  received 
from  the  Baltimore  company,  the  stock  of  which  had  been  bought,  as 
stated,  by  Bigelow  and  Lewisohn,  to  sell  substantially  all  its  property 
for  100.000  shares  of  the  plaintiff  company.  The  offer  was  accepted, 
and  then  Lewisohn  offered  to  sell  the  real  estate  now  in  question,  ob- 
tained from  Keyser,  for  30,000  shares,  to  be  issued  to  Bigelow  and 
himself.  This  also  was  accepted  and  possession  of  all  the  mining 
property  was  delivered  the  next  day.  The  sales  "  were  consummated" 
by  delivery  of  deeds,  and  afterwards,  on  July  18,  to  raise  working 
capital,  it  was  voted  to  offer  the  remaining  20,000  shares  to  the  public 
at  par,  and  they  were  taken  by  subscribers  who  did  not  know  of  the 
profit  made  by  Bigelow  and  Lewisohn  and  the  syndicate.  On  Sep- 
tember 18,  the  100,000  and  30,000  shares  were  issued,  and  it  was  voted 
to  issue  the  20,000  when  paid  for.  The  bill  alleges  that  the  property 
of  the  Baltimore  company  was  not  worth  more  than  f  1,000,000,  the 
sum  paid  for  its  stock,  and  the  property  here  concerned  not  over 
$5,000,  as  Bigelow  and  Lewisohn  knew.  The  market  value  of  the  peti- 
tioner's stock  was  less  than  par,  so  that  the  price  paid  was  $2,500,000, 
it  is  said,  for  the  Baltimore  company's  property  and  $750,000  for  that 
here  concerned.  Whether  this  view  of  the  price  paid  is  correct,  it  is 
unnecessary  to  decide. 

Of  the  stock  in  the  petitioner  received  by  Bigelow  and  Lewisohn  or 
their  Baltimore  corporation,  40,000  shares  went  to  the  syndicate  as 
profit,  and  the  members  had  their  choice  of  receiving  a  like  additional 
number  of  shares  or  the  repayment  of  their  original  subscription.  As 
pretty  nearly  all  took  the  stock,  the  syndicate  received  about  80,000 
shares.  The  remaining  20,000  of  the  stock  paid  to  the  Baltimore  com- 
pany, Bigelow  and  Lewisohn  divided,  the  plaintiff  believes,  without 
the  knowledge  of  the  syndicate.  The  30,000  shares  received  for  the 
property  now  in  question  they  also  divided.  Thus  the  plans  of  Bige- 
low and  Lewisohn  were  carried  out. 

The  argument  for  the  petitioner  is  that  all  would  admit  that  the 
promoters  (assuming  the  English  phrase  to  be  well  applied)  stood  in 
a  fiduciary  relation  to  it,  if,  when  the  transaction  took  place,  there 
were  members  who  were  not  informed  of  the  profits  made  and  who  did 
not  acquiesce,  and  that  the  same  obligation  of  good  faith  extends  down 
to  the  time  of  the  later  subscriptions,  which  it  was  the  promoters'  plan 
to  obtain.     It  is  an  arguiuent  that  has  commanded  the  assent  of  at 
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least  one  court,  and  is  stated  at  length  in  the  decision.  But  the  courts 
do  not  agree.  There  is  no  authority  binding  upon  us  and  in  point. 
The  general  observations  in  Dickerman  v.  Northern  Trust  Co.,  176 
U.  S.  181,  were  obiter,  and  do  not  dispose  of  the  case.  Without  spend- 
ing time  upon  the  many  dicta  that  were  quoted  to  us,  we  shall  en- 
deavor to  weigh  the  considerations  on  one  side  and  the  other  afresh. 

The  difficulty  that  meets  the  petitioner  at  the  outset  is  that  it  has 
assented  to  the  transaction  with  the  full  knowledge  of  the  facts.  It 
is  said,  to  be  sure,  that  on  September  18,  when  the  shares  were  issued 
to  the  sellers,  there  were  already  subscribers  to  the  20,000  shares  that 
the  public  took.  But  this  does  not  appear  from  the  bill,  unless  it 
should  be  inferred  from  the  ambiguous  statement  that  on  that  day  it 
was  voted  to  issue  those  shares  "  to  persons  who  had  subscribed  there- 
for," upon  receiving  payment,  and  that  the  shares  "  were  thereafter 
duly  issued  to  said  persons,"  etc.  The  words  "had  subscribed  "  may 
refer  to  the  time  of  issue  and  be  equivalent  to  "  should  have  sub- 
scribed "  or  may  refer  to  an  already  past  event.  But  that  hardly  mat- 
ters. The  contract  had  been  made  and  the  property  delivered  on  July 
11  and  12,  when  Bigelow,  Lewisohn  and  some  other  members  of  the 
syndicate  held  all  the  outstanding  stock,  and  it  is  alleged  in  terms  that 
the  sales  were  consummated  before  the  vote  of  July  18  to  offer  the 
stock  to  the  public  had  been  passed. 

At  the  time  of  the  sale  to  the  plaintiff,  then,  there  was  no  wrong 
done  to  any  one..  Bigelow,  Lewisohn  and  their  syndicate  were^nlSoth 
sides  of  the  bargain,  and  they  might  issue  to  themselves  as  much  stock 
in  their  corporation  as  they  liked  in  exchange  for  their  conveyance 
of  their  land.  Salomon  v.  Salomon  &  Co.  [1897],  A.  C.  22  ;  Blmn  v. 
Whitney,  185  K  Y.  232 ;  Tompkins  v.  S2)erry,  96  Maryland,  560.  If 
there  was  a  wrong  it  was  when  the  innocent  public  subscribed.  But 
what  one  would  expect  to  find,  if  a  wrong  happened  then,  would  not 
be  that  the  sale  became  a  breach  of  duty  to  the  corporation  nun  pro 
tunc,  but  that  the  invitation  to  the  public  without  disclosure,  when 
acted  upon,  became  a  fraud  u]ion  the  subscribers  from  an  equitable 
point  of  vieWy  accompanied  by  wliat  they  might  treat  as  damage.    For 


it  IS  only  by  virtue  of  the  innocent  subscribers'  position  and  the  pro- 
moter's invitation  that  the  corporation  has  any  pretence  for  a  standing 
in  court.  If  the  promoters  after  starting  their  scheme  had  sold  their 
stock  before  any  subscriptions  were  taken,  and  then  the  purchasers  of 
their  stock  with  notice  had  invited  the  public  to  come  in  and  it  did, 
we  do  not  see  how  the  company  could  maintain  this  suit.  If  it  could 
not  then,  we  do  not  see  how  it  can  now. 

But  it  is  said  that  from  a  business  point  of  view  the  agreement  was 
not  made  merely  to  bind  the  corporation  as  it  then  was,  with  only 
forty  shares  issued,  but  to  bind  the  corporation  when  it  should  have 
a  capital  of  ^3,750,000 ;  and  the  implication  is  that  practically  this 
was  a  new  and  diiferent  corporation.  Of  course,  legally  speaking,  a 
corporation  does  not  change  its  identity  by  adding  a  cubit  to  its  stature. 
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The  nominal  capital  of  the  corporation  was  the  same  when  the  con- 
tract was  made  and  after  the  public  had  siibscribed.  Therefore  what 
must  be  meant  is,  as  we  have  said,  that  the  corporation  got  a  new  right 
from  the  fact  that  new  men  who  did  not  know  what  it  had  done  had 
put  in  their  money  and  had  become  members.  It  is  assumed  in  argu- 
ment that  the  new  members  had  no  ground  for  a  suit  in  their  own 
names,  but  it  is  assumed  also  that  their  position  changed  that  of  the 
corporation,  and  thus  that  the  indirect  effect  of  their  acts  was  greater 
than  the  direct ;  that  facts  that  gave  them  no  claim  gave  one  to  the 
corporation  because  of  them,  notwithstanding  its  assent.  We  shall 
not  consider  whether  the  new  members  had  a  personal  claim  of  any 
kind,  and  therefore  we  deal  with  the  case  without  prejudice  to  that 
question,  and  without  taking  advantage  of  what  we  understand  the 
petitioner  to  concede. 

But,  if  we  are  to  leave  technical  law  on  one  side  and  approach  the 
case  from  what  is  supposed  to  be  a  business  point  of  view,  there  are 
new  matters  to  be  taken  into  account.  If  the  corporation  recovers, 
all  the  stockholders,  guilty  as  well  as  innocent,  get  the  benefit.  It  is 
answered  that  the  corporation  is  not  precluded  from  recovering  for  a 
fraud  upon  it,  because  the  party  committing  the  fraud  is  a  stockholder. 
Old  Dominion  Copper  Mining  and  Smelting  Co.  v.  Bigelow,  188  Mas- 
sachusetts, 315,  327.  If  there  had  been  innocent  members  at  the  time 
of  the  sale,  the  fact  that  there  were  also  guilty  ones  would  not  pre- 
vent a  recovery,  and  even  might  not  be  a  sufficient  reason  for  requiring 
all  the  guilty  members  to  be  joined  as  defendants  in  order  to  avoid  a 
manifest  injustice.  Stockton  v.  Anderso7i,  40  X.  J.  Eq.  486.  The  same 
principle  is  thought  to  apply  when  innocent  members  are  brought  in 
later  under  a  scheme.  But  it  is  obvious  that  this  answer  falls  back 
upon  the  technical  diversity  between  the  corporation  and  its  members, 
which  the  business  point  of  view  is  supposed  to  transcend,  as  it  must, 
in  order  to  avoid  the  objection  that  the  corporation  has  assented  to  the 
sale  with  full  notice  of  the  facts.  It  is  mainly  on  this  diversity  that 
the  answer  to  the  objection  of  injustice  is  based  in  2^ew  Soinhrero 
Phosphate  Co.  v.  Erlanger,  5  Ch.  D.  73,  114,  122. 

Let  us  look  at  the  business  aspect  alone.  The  syndicate  was  a  party 
to  the  scheme  to  make  a  profit  out  of  the  corporation.  Whether  or  not 
there  was  a  subordinate  fraud  committed  by  Bigelow  and  Lewisohn  on 
the  agreement  with  them,  as  the  petitioner  believes,  is  immaterial  to 
the  corporation.  The  issue  of  the  stock  was  apparent,  we  presume, 
on  the  books,  so  that  it  is  difficult  to  suppose  that  at  least  some  mem- 
bers of  the  syndicate,  representing  an  adverse  interest,  did  not  know 
what  was  done.  But  all  the  members  were  engaged  in  the  plan  of 
buying  for  less  and  selling  to  the  corporation  for  more,  and  were  sub- 
ject to  whatever  equity  the  corporation  has  against  Bigelow  and  the 
estate  of  Lewisohn.  There  was  some  argument  to  the  contrary,  but 
this  seems  to  us  the  fair  meaning  of  the  bill.  Bigelow  and  Lewisohn, 
it  is  true,  divided  the  stock  received  for  the  real  estate  now  in  ques- 
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tion.  But  that  was  a  matter  between  them  and  the  syndicate.  The 
real  estate  was  bought  from  Keyser  by  the  syndicate,  along  with  his 
stock  in  the  Baltimore  company,  and  was  sold  by  the  syndicate  to  the 
petitioner  along  with  the  Baltimore  company's  property,  as  part  of 
the  scheme.  The  syndicate  was  paid  for  it,  whoever  received  the  stock. 
And  this  means  that  two-fifteenths  of  the  stock  of  the  corporation,  the 
20,000  shares  sold  to  the  public,  are  to  be  allowed  to  use  the  name  of 
the  corporation  to  assert  rights  against  Lewisohn's  estate  that  will 
enure  to  the  benefit  of  thirteen-fifteenths  of  the  stock  that  are  totally 
without  claim.  It  seems  to  us  that  the  practical  objection  is  as  strong 
as  that  arising  if  we  adhere  to  the  law. 

Let  us  take  the  business  point  of  view  for  a  moment  longer.  To 
the  lay  mind  it  would  make  little  or  no  difference  whether  the  20,000 
shares  sold  to  the  public  were  sold  on  an  original  subscription  to  the 
articles  of  incorporation  or  were  issued  under  the  scheme  to  some  of 
the  syndicate  and  sold  by  them.  Yet  it  is  admitted,  in  accordance 
with  the  decisions,  that  in  the  latter  case  the  innocent  purchasers 
would  have  no  claim  against  any  one.  If  we  are  to  seek  what  is  called 
substantial  justice  in  disregard  of  even  peremptory  rules  of  law,  it 
would  seem  desirable  to  get  a  rule  that  would  cover  both  of  the  almost 
equally  possible  cases  of  what  is  deemed  a  wrong.  It  might  be  said 
that  if  the  stock  really  was  taken  as  a  preliminary  to  selling  to  the 
public,  the  subscribers  would  show  a  certain  confidence  in  the  enter- 
prise and  give  at  least  that  security  for  good  faith.  But  the  syndicate 
believed  in  the  enterprise,  notwithstanding  all  the  profits  that  they 
made  it  pay.  They  preferred  to  take  stock  at  par  rather  than  cash. 
Moreover,  it  would  have  been  possible  to  issue  the  whole  stock  in 
payment  for  the  property  purchased,  with  an  understanding  as  to 
20,000  shares. 

Of  course,  it  is  competent  for  legislators,  but  not,  we  think,  for 
judges,  except  by  a  5'»«sMegislative  declaration,  to  establish  that  a 
corporation  shall  not  be  bound  by  its  assent  in  a  transaction  of  this 
kind,  when  the  parties  contemplate  an  invitation  to  the  public  to  come 
in  and  join  as  original  subscribers  for  any  portion  of  the  shares.  It 
may  be  said  that  the  corporation  cannot  be  bound  until  the  contem- 
plated adverse  interest  is  represented,  or  it  may  be  said  that  promoters 
cannot  strip  themselves  of  the  character  of  trustees  until  that  moment. 
But  it  seems  to  us  a  strictly  legislative  determination.  It  is  diflficult, 
without  inventing  new  and  qualifying  established  doctrines,  to  go  be- 
hind the  fact  that  the  corporation  remains  one  and  the  same  after 
once  it  really  exists.  When,  as  here,  after  it  really  exists,  it  con- 
sents, we  at  least  shall  require  stronger  equities  than  are  shown  by 
this  bill  to  allow  it  to  renew  its  claim  at  a  later  date  because  its  in- 
ternal constitution  has  changed. 

To  sum  up:  In  our  opinion,  on  the  one  hand,  the  plaintiff  cannot 
recover  without  de])arting  from  the  fundamental  conception  embodied 
in  the  law  that  created  it ;  the  conception  that  a  corporation  remains 
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unchanged  and  unaffected  in  its  identity  by  changes  in  its  members. 
Donnell  v.  Herring-Hall-Marvin  Safe  Co.,  208  U.  S.  267,  273  ;  Salo- 
mon V.  Salomon  &  Co.  [1897],  A.  C.  22,  30.  On  the  other  hand,  if  we 
shoukl  undertake  to  look  through  fiction  to  facts,  it  appears  to  us  that 
substantial  justice  would  not  be  accomplished,  but  rather  a  great  in- 
justice done,  if  the  corporation  were  allowed  to  disregard  its  previous 
assent  in  order  to  charge  a  single  member  with  the  whole  results  of  a 
transaction  to  which  thirteen-fifteenths  of  its  stock  were  parties,  for 
the  benefit  of  the  guilty,  if  there  was  guilt  in  any  one,  and  the  in- 
nocent alike.  We  decide  only  what  is  necessary.  We  express  no 
opinion  as  to  whether  the  defendant  properly  is  called  a  promoter, 
or  whether  the  plaintiff  has  not  been  guilty  of  laches,  or  whether  a 
remedy  can  be  had  for  a  part  of  a  single  transaction  in  the  form  in 
which  it  is  sought,  or  whether  there  was  any  personal  claim  on  the 
part  of  the  innocent  subscribers,  or  as  to  any  other  question  than  that 
which  we  have  discussed. 

The  English  case  chiefly  relied  upon,  Erlanger  v.  Neiv  Sombrero 
Phosphate  Co.,  3  App,  Cas.  1218,  affirming  s.  c,  5  Ch.  D.  73,  seems 
to  us  far  from  establishing  a  different  doctrine  for  that  jurisdiction. 
There,  to  be  sure,  a  syndicate  had  made  an  agreement  to  sell,  at  a 
profit,  to  a  company  to  be  got  up  by  the  sellers.  But  the  company, 
at  the  first  stage,  was  made  up  mainly  of  outsiders,  some  of  them  in- 
struments of  the  sellers,  but  innocent  instruments,  and,  according  to 
Lord  Cairns,  the  contract  was  provisional  on  the  shares  being  taken 
and  the  company  formed  (p.  1239).  There  never  was  a  moment  when 
the  company  had  assented  with  knowledge  of  the  facts.  The  shares, 
with  perhaps  one  exception,  all  were  taken  by  subscribers  ignorant  of 
the  facts,  5  Ch.  D.  113,  and  the  contract  seems  to  have  reached  for- 
ward to  the  moment  when  they  subscribed.  As  it  is  put  in  2  Mora- 
wetz,  Corp  (2d  ed.)  §  292,  there  -was  really  no  company  till  the  shares 
were  issued.  Here  thirteen-fifteenths  of  the  stock  had  been  taken  by 
the  syndicate,  the  corporation  was  in  full  life  and  had  assented  to  the 
sale  with  knowledge  of  the  facts  before  an  outsider  joined.  There 
most  of  the  syndicate  were  strangers  to  the  corporation,  yet  all  were 
joined  as  defendants  (p.  1222).  Here  the  members  of  the  syndicate, 
although  members  of  the  corporation,  are  not  joined,  and  it  is  sought 
to  throw  the  burden  of  their  act  upon  a  single  one.  Gluchstein  v. 
Barnes  [1900],  A.  C.  240,  certainly  is  no  stronger  for  the  plaintiff,  and 
in  Yeiser  v.  United  States  Board  &  Paper  Co.,  107  Fed.  Rep  340,  an- 
other case  that  was  relied  upon,  the  transaction  equally  was  carried 
through  after  innocent  subscribers  had  paid  for  stock. 

Decree  affirmed.'^ 

1  In  Old  Dominion  Copptr  Co.  v  Bigelow,  188  Mass.  .315,  the  court  said,  p.  .327:  Again,  the 
corporation  is  not  barred  because  when  the  agreement  was  inade  it  acquiesced  in  ttie  trade 
and  it  was  then,  from  a  legal  point  of  view,  fully  born.  That  was  equally  true  in  Ihnjtrard 
V.  Leeson  and  the  cases  cited  in  that  case.  The  answer  to  that  suggestion  is  that  from  a 
business  point  of  view  the  agreement  was  not  made  to  bind  the  corporation  with  a  capital 
of  SIOOO  which  was  the  corporation  then  in  fact  in  existence,  but  to  bind  the  corporation 
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with  a  capital  of  83,750,000.  It  was  to  that  corporation  with  a  capital  of  83,750,000  that 
a  full  disclosure  ought  to  have  been  made,  and  to  that  corporation  no  disclosure  ever  was 
made. 

On  the  case  stated  in  this  bill  the  defendant  was  a  promoter  of  the  plaintiff  corporation; 
being  a  promoter  he  stood  in  a  fiduciary  relation  to  it;  on  selling  to  the  plaintiff  the  real 
estate  here  in  question  he  was  bound  to  disclose  all  facts  known  to  him  material  in  the  sale 
since  it  was  not  independently  represented;  the  price  at  which  tlie  property  recently  had 
been  bought  with  a  view  to  reselling  it  to  the  plaintiff  corporation  was  at  any  rate  a  mate- 
rial fact  which  he  was  bound  to  disclose;  the  knowledge  of  the  defendant  and  Lewisohn 
was  not  equivalent  to  a  disclosure  to  the  plaintiff  corporation,  although  they  owned  all  the 
stock  of  the  plaintiff  corporation  outstanding  at  the  time  the  sale  was  made;  and  although 
fifty-six  thousand  out  of  one  hundred  and  fifty  thousand  shares  of  the  capital  stock  ulti- 
mately issued  were  issued  to  them;  the  defendant  violated  the  duty  which  he  owed  the 
plaintiff  in  not  disclosing  that  fact;  and  for  this  reason  the  contract  here  in  question  was 
not  binding  on  the  plaintiff. 

U    ^    ^t— ^  —     ''^   i-^Auc.-^    ^)^- 
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CHAPTER  IV.  '      ■, 

CREDITORS.  >  vL  -     fr*'^  .  v.^.*^ 

(a)  Fraudulent  Conveyances.  v'-'V'''^ 

HURD  v.  NEW  YORK  AXD  COMMERCIAL  STEAM  '^^*" 
LAUXDRY  CO. 

1901.     167  iV^ew  I'orX-,  89.1  -fl^,  />''■'" 

The  defendant  company  was  incorporated  Nov.  3, 1890.    Thereupon  ^aM^ 
a  corporation  referred  to  as  the  Commercial  Company  and  an  ^^^'^^^  i    -y«     ^* 
corporated  concern  referred  to  as  the  Xew  York  Company  were  con-   ^'^'^^ 
solidated  with  the  defendant  corporation  ;  and  the  business  previously    ^^-v^ 
conducted  by  the  two  former  companies  was  taken  over  and  continued   ^       ^ . 
by  the  defendant.     April  30,  1891,  the  plant  and  machinery  of  the    -   ^^ 
Commercial  Company,  valued  at  $20,000,  were  transferred  to  the  k^ 

defendant  for  a  consideration  of  $20,000,  to  be  paid  in  the  capital  "^t^^^^-^^ 
stock  of  the  defendant  corporation,  which  was  ultimately  to  be  distrib- 
uted among  the  stockholders  of  the  Commercial  Company.  This 
transfer  of  the  plant  and  machinery  of  the  Commercial  Company  was 
not  made  in  the  usual  course  of  business.  The  effect  of  such  transfer 
was  to  terminate  the  regular  business  of  that  company,  and  it  was 
made  and  accepted  by  the  defendant  for  that  purpose. 

Prior  to  the  so-called  consolidation  the  Commercial  Company  was 
indebted  to  Eliza  M".  Hall  on  a  disputed  claim,  upon  which  judgment 
was  obtained  against  that  company,  on  Aug.  9,  1893,  for  84,381.16. 
Execution  issued  thereon  was  returned  unsatisfied.  Thereafter  an 
action  was  brought  by  Hall,  as  judgment  creditor,  against  the  Com- 
mercial Company  for  the  sequestration  of  its  property,  and  a  judgment 
was  had  therein  appointing  the  present  plaintiff  receiver  of  said  com- 
pany. This  action  is  brought  by  the  plaintiff,  as  such  receiver,  to 
compel  an  accounting  by  the  defendant  as  to  the  assets  received  by  it 
from  the  Commercial  Company  and  to  recover  a  money  judgment. 

The  foregoing  are  a  portion  of  the  facts  found  by  the  trial  court, 
upon  which  it  predicated  the  legal  conclusions  that  the  transfer  by  the 
Commercial  Company  was  fraudulent  and  void  against  its  creditors 
and  against  the  plaintilt ;  also  that  the  defendant  corporation  was 
chargeable  with  notice  of  the  existence  of  the  claim  of  Hall  and  took 
the  assets  of  the  Commercial  Company  charged  with  all  its  debts. 

The  trial  court  directed  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  Hall  judgment  and  costs.    This  judgment  was  reversed 
in  the  Appellate  Division  by  a  divided  court.     Plaintiff  appealed. 
1  Statement  abridged.    Arguments  and  part  of  opinion  omitted.  —  Ed. 
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Edwin  C.  Dusenbury,  for  appellant. 
W.  W.  Westervelt  and  Delos  McCurdy,  for  respondent. 
Wekner,  J. 
V '        •  .  .  .  .  .  .  .         .  .  .  . 

,  'Stripped  of  all  speculations  and  assumptions  we  have  here  the  case 
t**'of  a  corporation  which  is  in  debt.  While  so  indebted  its  officers  enter 
into  an  agreement  under  which  substantially  all  of  its  assets  are 
transferred  to  another  corporation  which  is  thereafter  to  continue  the 
business.  In  payment  of  this  transfer  the  purchasing  corporation 
issues  some  of  its  capital  stock,  not  to  the  selling  corporation,  nor  yet 
to  its  officers  as  trustees,  but  to  the  principal  stockholder  as  an  indi- 
vidual. When  the  creditor  undertakes  to  assert  his  rights  the  stock 
is  reissued  to  the  late  treasurer  of  the  selling  corporation,  who  has 
become  the  president  of  the  purchasing  corporation,  and  he  distrib- 
utes the  same  without  regard  to  the  claims  of  creditors.  This  is  the 
transaction  which  is  sought  to  be  defended  under  the  authority  of 
H.  &  G.  M.  Co.  V.  H.  &  W.  M.  Co.  (127  N.  Y.  252).  A  mere  glance 
at  that  case  will  suffice  to  emphasize  the  difference  between  it  and 
the  case  at  bar.  There  the  question  was,  primarily,  whether  the 
plaintiff  could  recover  upon  a  promissory  note  which  it  took  in  pay- 
ment for  stock  of  the  defendant  corjjoration,  in  consideration  of  the 
transfer  to  the  latter  of  the  rolling  mill,  machiner}'-,  etc.,  of  the  for- 
mer, and,  incidentally,  whether  the  taking  of  this  stock  was  tdtra 
vires  under  a  charter  which  provided  that  "  it  shall  be  unlawful  for 
such  company  to  use  any  of  its  funds  in  the  purchase  of  any  stock  in 
any  other  corporation."  (Laws  1848,  chap.  40,  sec.  8.)  It  was  held 
that  the  plaintiff  could  recover,  as  the  transaction  was  not  ulti'a  vires, 
because  the  statute  did  not  forbid  the  taking  of  stock  in  payment 
of  a  debt,  and  also,  that  if  it  were  ^dtra  vires  the  defendants  were  in 
no  position  to  interpose  a  plea.  The  statement  in  the  opinion  in  that 
case,  to  the  effect  that  a  corporation  has  power,  with  the  consent  of 
a;ll  of  its  stockholders,  to  sell  its  plant  to  another  corporation  and  to 
retire  from  business,  taking  payment  in  the  stock  of  the  other  cor- 
poration, was  entirely  correct  as  qualified  by  the  facts  before  the 
court.  No  rights  of  creditors  intervened,  the  stockholders  had  all 
consented,  and  the  question  arose  between  the  parties  to  a  promissory 
note  given  for  some  of  the  stock.  Here  we  have  an  entirely  different 
condition  of  things.  The  stockholders  consent  but  the  creditor  ob- 
jects. When  he  demands  payment  of  his  claim  he  is  referred  to  the 
empty  shell  Avhich  is  all  that  is  left  of  the  live  corporation  whose 
tangible  assets  constituted  a  trust  fund  for  the  payment  of  his  debt  at 
.  the  time  of  its  creation.  When  he  seeks  to  follow  this  fund  he  is 
told  that  the  capital  stock  of  the  defendant  in  the  hands  of  those 
who  may  be  bona  fide,  holdei'S  is  his  only  resort.  This  is  not  the  law. 
In  the  recent  case  of  Cole  v.  M.  I.  Co.  (133  N.  Y.  1G4)  this  court  de- 
cided that  a  transaction  similar  to  the  one  under  review  was  illegal  as 
against  creditors.     In  that  case  the  plaintiff  was  a  creditor  of  the 

V--"    .■  I 
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National  Mining  Company.  During  the  pendency  of  an  action  to 
establish  the  claim  of  the  former  the  latter  transferred  all  its  property 
and  assets  to  the  defendant,  the  Millerton  Iron  Company,  which 
promptly  executed  a  mortgage  covering  all  of  its  property,  so  that 
when  the  plaintiff  obtained  his  judgment  and  issued  his  execution  he 
found  nothing  to  levy  upon.  In  that  case  the  defendant  trust  com- 
pany, which  took  the  mortgage  in  good  faith  and,  therefore,  occu- 
pied a  much  better  position  than  the  defendant  herein,  appealed  to 
this  court  from  the  order  of  the  Appellate  Division  reversing  the 
judgment  dismissing  the  complaint.  In  dismissing  the  rights  of  the 
parties.  Judge  Finch,  speaking  for  this  court,  said :  "  As  against  the 
creditor  the  transfer  to  the  IMillerton  Company  was  illegal  and  in 
fraud  of  his  rights.  The  assets  of  a  corporation  are  a  trust  fund  for 
the  payment  of  its  debts,  upon  which  the  creditors  have" an  equitable 
lien,  both  as  against  stockholders  and  all  transferees,  except  those 
purchasing  in  good  faith  and  for  value.  (Bartlett  v.  Drew,  57  X.  Y. 
687 ;  Brum  v.  M.  M.  Ins.  Co.,  1 6  Fed.  Rep.  143 ;  Morawetz  on  Corp. 
sec.  791.)  The  Millerton  Company  was  not  such  a  purchaser.  It 
parted  with  nothing.  It  knew  and  participated  in  the  illegal  pur- 
pose to  destroy  the  Xational  Company,  to  make  it  utterly  insolvent, 
and  to  deprive  its  creditors  of  the  trust  fund  upon  which  they  had  the 
right  to  rely,  and  so  they  were  at  liberty  to  set  aside  the  transfer  so 
far  as  it  barred  their  remedy,  and  to  enforce  their  equitable  lien  upon 
the  property  in  the  hands  of  the  transferee."  The  only  difference  be- 
tween the  transferee  in  that  case  and  in  this,  is  that  there  it  gave 
up  nothing  except  its  promise  to  pay  the  indebtedness  of  the  trans- 
ferrer, and  here  it  gave  up  stock,  not  to  the  transferrer,  but  to  an 
individual  stockholder  who  did  not  undertake  to  pay  the  corporate 
debts.  Neither  became  a  purchaser  for  value  under  such  circum- 
stances. Other  authorities  might  be  referred  to  in  support  of  the 
position  above  outlined,  but  the  case  just  cited  is  so  directly  in  point 
that  a  further  discussion  seems  useless. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs  in  all  courts. 

Ordered  accordingly. 


TU      "L^^  .  '>->-.         <S-0^-^-^         l^^.'.s^y.^^Jjl 
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(b)  Right  to  have  Shares  paid  up,  regardless  of  Agreements  by  the  Corporation  with 


the  Shareholders  to  the  Contrary.  J( 
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1873.     17  Wallace  (U.  S.),  610.1 


Appeal  from  the  U.  S.  Circuit  Court  for  the  Northern  District  of 
Illinois. 

Bill  in  equity  by  Sawyer  against  Hoag,  assignee  of  the  Lumberman's 
Insurance  Company  of  Chicago,  to  enforce  an  alleged  right  of  set-off. 
In  1865  the  company  was  incorporated  and  authorized  to  begin  busi- 
ness on  a  capital  of  $100,000,  of  which  not  less  than  one-tenth  should 
be  paid  in,  the  residue  to  be  secured.  The  directors  stated  to  most  of 
those  invited  to  subscribe  that  only  15  per  cent  would  be  required  to  be 
paid  down  in  cash,  and  that  the  remaining  85  per  cent  would  be  lent 
back  to  the  subscriber,  and  a  note  taken  therefor  paj'able  in  five  years, 
with  seven  per  cent  interest,  secured  b}'  collateral.  In  1865  Sawyer, 
upon  the  above  understanding,  subscribed  for  fifty  shares  of  the  par 
value  of  $100  each.  He  gave  his  check  to  the  company  for  $5000,  and 
his  note  payable  to  it  in  five  years  for  $4250  (85  per  cent  of  the  par 
value  of  the  stock)  with  interest ;  delivered  to  the  company  satisfactory 
collateral  security ;  and  received  from  the  company  a  check  for  $4250, 
by  way  of,  and  as  for  a  loan  thereof,  from  the  compan}'.  He  also 
gave  the  company  authority  to  sell  the  securities  in  case  of  default  in 
payment  of  the  note  or  the  interest  thereon. 

Subsequently  Sawyer  took  up  the  above  note,  and  gave  in  substitu- 
tion another  note. 

The  original  transaction  was  treated  by  the  company  and  by  Sawyer 
as  a  loan  by  the  company  fo  him,  nru]  bia  Rtnok  w.is  t.i-pnfpd  as  fully 
paid  for.  At  various  times  after  the  giving  of  the  note,  the  company 
reported  to  the  authorities  of  the  State  of  Illinois  and  of  other  Statea 
that  its  capital  stock  was  fully  paid. 

'  Statement  abridged.    Arguments  omitted.  —  Ed. 
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In  October,  1871,  the  company  was  rendered  insolvent  by  the  great 
fire  in  Chicago. 

In  January,  1872,  Sawyer,  having  then  good  reason  to  believe  that  / 
the  company  was  insolvent,  purchased  of  one  Hayes,  for  33  per  cent 
of  its  par  value,  a  certificate  of  an  adjusted  loss  for  $5000  against  the 
company. 

In  June,  1872,  a  petition  in  bankruptcy  was  filed  against  the  com- 
pany ;  and,  it  having  been  adjudicated  a  bankrupt,  Hoag  was  appointed 
its  assignee. 

Hoag  demanded  of  Sawyer  payment  of  the  note  for  $4250.  Sawyer 
insisted  that,  under  Section  20  of  the  Bankrupt  Act,  he  had  a  right  to 
set  off  the  certificate  of  adjusted  loss  for  $5000.  Hoag  refused  to 
allow  the  set-off,  and  was  about  to  sell  the  collateral  securities  in  accord- 
ance with  the  authority  given  b}'  Sawyer  to  the  compan}-.  Thereupon 
Sawyer  filed  the  present  bill  to  enforce  the  set-off ;  alleging,  among 
other  things,  tliat  the  note  given  by  him  to  the  company  was  for  mone}' 
lent  to  him.  The  assignee,  in  his  answer,  denied  that  the  note  was  for 
money  lent,  and  averred  that  it  was  in  fact  for  a  balance  due  by  Saw- 
yer for  his  stock  subscription  which  had  never  been  paid. 

The  case  was  submitted  to  the  court  below  on  an  agreed  statement 
of  facts.  That  qourt  decreed  against  the  complainant,  Sawyer,  who 
appealed  to  this  court. 

D.  L.  Storer/y  and  C.  Hitchcock,  for  appellant. 

«/!  N".  Jewett^  for  appellee. 

Miller,  J.  The  first  and  most  important  question  to  be  decided  m 
this  case  is  whether  the  indebtedness  of  the  appellant  to  the  insurance 
company  is  to  be  treated,  for  the  purposes  of  this  suit,  as  reallj-  based 
on  a  loan  of  mone\'  bj'  the  company-  to  him,  or  as  representing  his 
unpaid  stock  subscription. 

The  charter  under  which  the  company  was  organized  authorized  it  to 
commence  business  upon  a  capital  stock  of  $100,000,  with  ten  thousand 
paid  in,  and  the  remainder  secured  by  notes  with  mortgages  on  real 
estate  or  otherwise.  The  transaction  In*  which  the  appellant  professes 
to  have  paid  up  his  stock  subscription  is,  shorth',  this  :  He  gave  to  the 
company  his  check  for  the  full  amount  of  his  subscription,  nameU', 
$5000.  He  took  the  check  of  the  company  for  $4250,  being  the 
amount  of  his  subscription  less  the  15  percent,  required  of  each  stock- 
holder to  be  paid  in  cash,  and  he  gave  his  note  for  the  amount  of  the 
latter  check,  with  good  collateral  security  for  its  payment,  with  interest 
at  7  per  cent.  ])er  annum.  The  appellant  and  the  comnany,  by  its 
officers,  agreed  to  call  this  latter  transaction  a  loan,  and  the  check  of 
tlie  appellant  payment  in  full  of  his  stock  ;  and  on  the  books  of  the 
company,  ana  in  all  other  respects  as  between  themselves,  it  was 
treated  as  payment  of  the  subscription  and  a  loan  of  mone}-.  It  is 
agreed  that  at  this  time  the  current  rate  of  interest  in  Chicago  was 
greater  than  7  per  cent.,  and  it  is  not  stated  as  a  fact  whether  these 
checks  were  ever  presented  and  paid  at  any  bank,  or  that  any  money 
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was  actually'  paid  or  received  b}'  eitlier  party  in  the  transaction.  It 
must,  therefore,  be  treated  as  an  agreement  between  the  corporation, 
by  its  officers,  on  the  one  part,  and  the  appellant,  as  a  subscriber  to 
the  stock  of  the  compan}',  on  the  other  part,  to  convert  the  debt  which 
the  latter  owed  to  the  company  for  his  stock  into  a  debt  for  the  loan  of 
mone}-,  thereby'  extinguishing  the  stock  debt. 

Undoubtedly  this  transaction,  if  nothing  unfair  was  intended,  was 
on'e^  which  the  parties  could  do  effectually  as  far  as  they  alone  were 
concerned.  Two  private  persons  could  thus  change  the  nature  of  the 
indebtedness  of  one  to  the  other  if  it  was  found  to  be  mutually  con- 
venient to  do  so.  And  in  any  controversy  which  might  or  could  grow 
out  of  the  matter  between  the  insurance  company  and  the  appellant  we 
are  not  prepared  to  say  that  the  company,  as  a  corporate  body,  could 
deny  that  the  stock  was  paid  in  full. 

And  on  this  consideration  one  of  the  main  arguments  on  which  the 
appellant  seeks  to  revei'se  the  decree  stands.  He  assumes  that  the 
assignee  in  bankruptcy  is  the  representative  alone  of  the  corporation, 
and  can  assert  no  right  which  it  could  not  have  asserted.  The  weak- 
ness of  the  argument  is  in  this  assumption.  The  assignee  is  the  repre- 
sentative of  the  creditors  as  well  as  the  bankrupt.  He  is  appointed  by 
the  creditors.  The  statute  is  full  of  authority  to  him  to  sue  for  and 
\  recover  property,  rights,  and  credits,  where  the  bankrupt  could  not 
have  sustained  the  action,  and  to  set  aside  as  void  transactions  by 
which  the  bankrupt  himself  would  be  bound.  All  this,  of  course,  is  in 
the  interest  of  the  creditors  of  the  bankrupt. 

Had  the  creditors  of  this  insolvent  corporation  any  right  to  look  into 
and  assail  the  transaction  by  which  the  appellant  claims  to  have  paid 
his  stock  subscription? 

Though  it  be  a  doctrine  of  modern  date,  we  think  it  now  well  estab- 
lished that  the  capitar  stock  of  a  corporation,  especially  its  unpaid  sub- 
scriptions, is  a  trust  fund  for  the  benefit  of  the  general  creditors  of  the 
corporaTioh.  And  when  we  consider  the  rapid  development  of  corpo- 
rations as  instrumentalities  of  the  commercial  and  business  world  in 
the  last  few  years,  with  the  corresponding  necessity  of  adapting  legal 
principles  to  the  new  and  varying  exigencies  of  this  business,  it  is  no 
solid  objection  to  such  a  principle  that  it  is  modern,  for  the  occasioa 
for  it  could  not  sooner  have  arisen. 

The  principle  is  fully  asserted  in  two  recent  cases  in  this  court, 
namely,  Burke  v.  Smith,'^  and  in  iVew  Albany  v.  Burke?'  Both  these 
cases  turned  upon  the  doctrine  we  have  statetl,  and  upon  the  necessary 
inference  from  that  doctrine,  that  the  governing  officers  of  a  corpora- 
tion cannot,  by  agreement  or  other  transaction  with  the  stock- 
liolder,  release  the  latter  from  his  obligation  to  pay,  to  the  prejudice 
of  its  creditors,  except  by  fair  and  honest  dealing  and  for  a  valuable 
consideration. 

,     In  the  latter  case,  a  judgment  creditor  of  an  insolvent  railroad  com- 
1  16  Wallace,  390.  2  n  w.  95. 
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pan}',  having  exhausted  his  remedy  at  law,  sought  to  enforce  this 
principle  by  a  bill  in  chancery  against  the  stockholders.  The  court,  by 
atiirming  the  right  of  the  corporation  to  deal  with  the  debt  due  it  for 
stock  as  with  any  other  debt,  would  have  ended  the  case  without 
further  inquiry.  But  asserting,  on  the  contrary,  to  its  full  extent,  that 
such  stock  debts  were  trust  funds  in  their  hands  for  the  benefit  of  the 
corporate  creditors,  and  must  in  all  cases  be  dealt  with  as  trust  funds 
are  dealt  with,  it  was  found  necessary  to  go  into  an  elaborate  inquiry 
to  ascertain  whether  a  violation  of  the  trust  had  been  committed.  d^ 
And  though  the  court  find  that  the  transaction  by  which  the  stock- 
holders had  been  released  was  a  fair  and  valid  one,  as  founded  on  the 
conditions  of  the  original  subscription,  the  assertion  of  the  general  rule 
on  the  subject  is  none  the  less  authoritative  and  emphatic.^ 

In  the  case  before  us  the  assignee  of  the  bankrupt,  in  the  interest  of     ^     • 
the  creditors,  has  a  right  to  inquire  into  this  conventional  payment  of 
his  stock  by  one  of  the  shareholders  of  the  compau}' ;  and  on  that    . 
inquiry,  we  are  of  opinion  that,  as  to  these  creditors,  there  was  no 
valid  payment  of  his  stock  by  the  appellant.     We  do  not  base  this  upon 
the  ground  that  no  money  actually  passed  between  the  parties.      It 
would  have  been  just  the  same  if,  agreeing  beforehand  to  turn  the 
stock  debt  into  a  loan,  the  appellant  had  brought  the  money  with  him, 
paid  it,  taken  a  receipt  for  it,  and  carried  it  awa}'  with  him.     This 
would  be  precisely  the  equivalent  of  the  exchange  of  checks  between      ;; 
the  parties.     It  is  the_ intent  and  purpose  of  the  transaction  which  for-    v^ 
bids  it  to  be  treated  as  valid  payment     It  is  the  change  of  the  char-      "> 
acter  of  the  debt  from  one  of  a  stock  subscription  unpaid  to  that  of  a 
loan  of  money.     The  debt  ceases  by  this  operation,  if  effectual,  to  be  /J    ■\*- 
the  trust  fund  to  which  creditors  can  look,  and  becomes  ordinary  assets,  [  f 
with  which  the  directors  may  deal  as  they  choose. 

And  this  was  precisely  what  was  designed  by  the  parties.  It  divested 
the  claim  against  the  stockholder  of  its  character  of  a  trust  fund,  and 
enabled  both  him  and  the  directors  to  deal  with  it  freed  from  that 
charge.  There  are  three  or  four  of  these  cases  now  before  us  in  which 
precisely  the  same  thing  was  done  by  other  insurance  companies  organ- 
ized in  Chicago,  and  we  have  no  doubt  it  was  done  b}-  this  company  in 
regard  to  all  their  stockholders. 

It  was,  therefore,  a  regular  system  of  operations  to  the  injury  of  the 
creditor,  beneficial  alone  to  the  stockholder  and  the  corporation. 

We  do  not  believe  we  characterize  it  too  strongly  when  we  say  that 
it  was  a  fraud  upon  the  public  who  were  expected  to  deal  with  them. 

The  result  of  it  was  that  the  capital  stock  of  the  company  was 
neither  paid  up  in  actual  mone}',  nor  did  it  exist  in  the  form  of  deferred 
instalments  properly  secured. 

It  is  said  by  the  appellant's  counsel  that  conceding  this,  it  is  still  a 

1  See  also  Curran  v.  State  of  Arkansas,  15  Howard,  304 ;  Wood  v.  Dummer,  3 
Mason,  305  ;  Slee  v.  Bloom,  19  Johiisou,  456,  and  numerous  other  cases  cited  by  the 
tounsel  lor  the  appellees. 


.     e^^.     -t^-a-i     _^.^_  ^»^  At-*-*-^   7^      ^^^ r-z..,^ 

584  SAWYER   V.   HOAG. 

debt  due  b}-  him  to  tlie  corporation  at  the  time  that  he  became  the  owner 
of  the  debt  due  b}'  the  corporation  to  Hayes,  and,  therefore,  the  proper 
subject  of  set-off  under  the  twentieth  section  of  the  Bankrupt  Act. 
That  section  is  as  follows:  "In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties,  the  account  between  them  shall  be  stated, 
'  and  one  debt  set  off  against  the  other,  and  tbe  balance  only  shall  be 
allowed  or  paid,  but  no  set-off  shall  be  allowed  of  a  claim  in  its  nature 
not  provable  against  the  estate  :  Provided,  that  no  set-ofT  shall  be 
allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim  purchased 
by  or  transferred  to  him  after  the  filing  of  the  petition." 

This  section  was  not  intended  to  enlarge  the  doctrine  of  set-off,  or  to 
enable  a  party  to  make  a  set-off  in  cases  where  the  principles  of  legal 
or  equitable  set-off  did  not  previously  authorize  it. 

The  debts  must  be  mutual ;  must  be  in  the  same  right. 
j  j  The  case  before  us  is  not  of  that  character.  The  debt  which  the 
'  '  appellant  owed  for  his  stock  was  a  trust  fund  devoted  to  the  payment 
of  all  the  creditors  of  the  company.  As  soon  as  the  company  became 
insolvent,  and  this  fact  became  known  ^,o  the  anoellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount  ceasedT  It  became  a  fund" 
belonging  equally  in  equity  to  all  the  creditors,  and  could  not  be  ap- 
propriated by  the  debtor  to  the  exclusive  payment  of  his  own  claim. 

It  is  unnecessar}^  to  go  into  the  inquiry  whether  this  claim  was 
acquired  l)efore  the  commission  of  an  act  of  bankruptcy  by  the  com- 
pany, or  the  effect  of  the  bankruptcy  proceeding.  The  result  would  be 
the  same  if  the  corporation  was  in  the  process  of  liquidation  in  the 
hands  of  a  trustee  or  under  other'  legal  proceedings.  It  would  still 
remain  true  that  the  unpaid  stock  was  a  trust  fund  for  all  the  creditors, 
which  could  not  be  applied  exclusively  to  the  payment  of  one  claim, 
though  held  by  the  stockholder  who  owed  that  amount  on  his 
subscription. 

Nor  do  we  think  the  relation  of  the  appellant  in  this  case  to  the  cor- 
poration is  without  weight  in  the  solution  of  the  question  before  us. 
It  is  ver}'  true,  that  by  tlie  power  of  the  legislature  there  is  created  in 
all  acts  of  incorporation  a  legal  entit}-  which  can  contract  with  its 
shareholders  in  the  ordinary  transactions  of  business  as  with  other  per- 
sons. It  can  buy  of  them,  sell  to  them,  make  loans  to  them,  and  in 
insurance  companies,  make  contracts  of  insurance  with  them,  in  all  of 
which  botli  parties  are  bound  b}'  the  ordinary  laws  of  contract.  The 
stockholder  is  also  relieved  from  personal  liability  for  the  debts  of  the 
company.  But  after  all,  this  artificial  body  is  but  the  representative 
of  its  stockholders,  and  exists  mainly  for  their  benefit,  and  is  governed 
and  controlled  by  them  through  the  officers  whom  the}'  elect.  And  the 
interest  and  power  of  legal  control  of  each  shareholder  is  in  exact  pro- 
portion to  the  amount  of  his  stock.  It  is,  therefore,  but  just  that  when 
the  interest  of  the  public,  or  of  strangers  dealing  with  this  corporation 
is  to  be  affected  by  any  transaction  between  the  stockholders  who  own 
the  corporation  and  the  corporation  itself,  such  transaction  should  bo 
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Bubject  to  a  rigid  scrutiii}-,  and  if  found  to  be  infected  with  anj-thing 
unfair  towards  such  third  person,  calculated  to  injure  him,  or  designed 
intention  all}'  and  inequitably  to  screen  the  stockholder  from  loss  at  the 
expense  of  the  general  creditor,  it  should  be  disregarded  or  annulled  so 
far  as  it  may  inequitably  atfect  him. 

These  principles  require  the  affirmation  of  the  decree  in  the  present 
case,  and  it  is  accordingly  Affirmed. 

Mr.  Justice  Hunt  dissented,  holding  that  the  transaction  was  a  loan 
by  the  company  to  the  appellant. 
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1892.     48  Minnesota,   174. 

Opixiox  by  Mitchell,  J. 

The  principal  question  in  the  case  is  whether  the  complaint  states 
facts  showing  that  the  thresher  company,  as  creditor,  is  entitled  to 
the  relief  prayed  for ;  or,  in  other  words,  states  a  cause  of  action. 
Briefly  stated,  the  allegations  of  the  complaint  are  that  on  May  10, 
1882,  Seymour,  Sabin  &  Co.  owned  property  of  the  value  of  several 
million  dollars,  and  a  business  then  supposed  to  be  profitable.  That, 
in  order  to  continue  and  enlarge  this  business,  the  parties  interested 
in  Seymour,  Sabin  &  Co.,  with  others,  organized  the  car  company,  to 
which  was  sold  the  greater  part  of  the  assets  of  Seymoiir,  Sabin  & 
Co.  at  a  valuation  of  S2,26T,000,  in  payment  of  which  there  were 
issued  to  Seymour,  Sabin  &  Co.  shares  of  the  preferred  stock  of  the 
car  company  of  the  par  value  of  $2,267,000,  it  being  then  and  there 
agreed  by  both  parties  that  this  stock  was  in  full  payment  of  the 
property  thus  purchased.  It  is  further  alleged  that  the  stockholders 
of  Seymour,  Sabin  &  Co.,  and  the  other  pei'sons  who  had  agreed  to 
become  stockholders  in  the  car  company,  were  then  desirous  of  issu- 
ing to  themselves,  and  obtaining  for  their  own  benefit,  a  large  amount 
of  common  stock  of  the  car  company,  "  without  paying  therefor, 
and  without  incurring  any  liability  thereon  or  to  pay  therefor ;  " 
and  for  that  purpose,  and  "  in  order  to  evade  and  set  at  naught  the 
laws  of  this  state,"  they  caused  Seymour,  Sabin  &  Co.  to  subscribe 
for  and  agree  to  take  common  stock  of  the  car  company  of  the  par 
value  of  $1,500,000.  That  Seymour,  Sabin  &  Co.  thereupon  sub- 
scribed for  that  amount  of  the  common  stock,  but  never  paid  therefor 
any  consideration  whatever,  either  in  money  or  property.  That  there- 
after these  persons  caused  this  stock  to  be  issued  to  D.  M.  Sabin  as 
trustee,  to  be  by  him  distributed  among  them.  That  it  was  so  dis- 
tributed without  receipt  by  him  or  the  car  company,  from  any  one, 
of  any  consideration  whatever,  but  was  given  by  the  car  company 
and  received  by  these  parties  entirely  "  gratuitously."     The  car  com- 
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pany  was  at  this  time  free  from  debt,  but  afterwards  became  in' 
debted  to  various  persons  for  about  $3,000,000.  The  thresher  com- 
pany, incorporated  after  the  insolvency  and  receivership  of  the  car 
company,  for  the  purpose  of  securing  possession  of  its  assets,  pro- 
perty, and  business,  and  therewith  engaging  in  and  continuing  the 
same  kind  of  manufacturing,  prior  to  October  27, 1887,  purcliased  and 
became  the  owner  of  unsecured  claims  against  the  car  company,  "  bona 
fide,  and  for  a  valuable  consideration,"  to  the  aggregate  amount  of 
$1,703,000.  As  creditor,  standing  on  the  purchase  of  these  debts, 
which  were  contracted  after  the  issue  of  this  "  bonus  "  stock,  the 
thresher  company  iiles  this  complaint  to  recover  the  par  value  of  the 
stock  as  never  Iiaving  been  paid  forT  The  complaint  does  not  allege 
what  the  consideration  of  these  debts  was,  nor  to  whom  originally 
owing,  nor  what  the  intervener  paid  for  them,  nor  whether  any  of 
the  original  creditors  trusted  the  car  company  on  the  faith  of  the 
bonus  stock  having  been  paid  for.     Neither  does  it  allege  that  either 

;  the  thresher  company  or  its  assignors  were  ignorant  of  the  bonus 
issue  of  stock,  nor  that  they  or  any  of  them  were  deceived  or  damaged 
in  fact  by  such  issue,  nor  that  the  bonus  stock  was  of  any  value. 

'  Neither  is  there  any  traversable  allegation  of  any  actual  fraud  or 
intent  to  deceive  or  injure  creditors.  A  desire  to  get  something  with- 
out paying  for  it,  and  actually  getting  it,  is  not  fraudulent  or  unlaw- 
ful if  the  donor  consents,  and  no  one  else  is  injured  by  it ;  and  the 
general  allegation  that  it  was  done  "  in  order  to  evade  and  set  at 
naught  the  laws  of  the  state "  of  itself  amounts  to  nothing  but  a 
mere  conclusion  of  law.  As  a  creditor's  bill,  in  the  ordinary  sense, 
the  complaint  is  manifestly  insufficient.  The  thresher  company,  how-  . 
ever,  plants  itself  upon  the  so-called  "  trust-fund  "  doctrine,  that  the 
capital  stock  of  a  corporation  is  a  trust  fund  for  the  payment  of 
its  debts  ;  its  contention  being  that  such  a  ''  bonus  "  issue  of  stock 
creates,  in  case  of  tbp  piihfip.qnpi-)j;  insolvency  of  the  corporation,  a  lia- 
bility on  part  of  the  stnp.kholder  in  favor  of  creditors  to  pay  for  it, 
■^    notwithsta.nflino-  his  omitvno.t  with  thp  nnvporation  to  the  contrary. 

This  "trust-fund"  doctrine,  commonly  called  the  "  American  doc- 
trine," has  given  rise  to  much  confusion  of  ideas  as  to  its  real  mean- 
ing, and  much  conflict  of  decision  in  its  application.  To  such  an  ex- 
tent has  this  been  the  case  that  many  have  questioned  the  accuracy 
of  the  phrase,  as  well  as  doubted  the  necessity  or  expediency  of  in- 
venting any  such  doctrine.  AVhile  a  convenient  phrase  to  express  a 
certain  general  idea,  it  is  not  sufficiently  precise  or  accurate  to  con- 
stitute a  safe  foundation  upon  which  to  build  a  system  of  legal  rules. 
The  doctrine  was  invented  by  Justice  Story  in  Wood  v.  Dumn/cr,  3 
Mason,  .308,  which  called  for  no  such  invention,  the  fact  in  that  case 
ff^^Ji,.-^  being  that  a  bank  divided  up  two  thirds  of  its  capital  among  its  stock- 

ju.i^-   holders  without  providing  funds  sufficient  to  pay  its  outstanding  bill- 
.  -     holders.     Upon  old  and  familiar  principles  this  was  a  fraud  on  cred- 
yfy^^.J^<T^  i.tors.     Evidently  all  that  the  eminent  jurist  meant  by  the  doctrine 
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was  that  cor2)orate  property  must  be  first  appropriated  to  the  pay- 
ment of  the  debts  of  the  company  before  there  can  be  any  distri- 
bution of  it  among  stockhoklers,  —  a  proposition  that  is  sound  upon 
the  plainest  principles  of  common  honesty.  In  Fog  v.  Blair,  133 
U.  S.  534,  o41  (10  Sup.  Ct.  Eep.  338),  it  is  said  that  this  is  all  the 
doctrine  means.  The  expression  used  in  Wood  v.  Diunmer  has,  how- 
ever, been  taken  up  as  a  new  discovery,  which  furnished  a  solution 
of  every  question  on  the  subject.  The  phrase  that  "the  capital  of  a 
corporation  constitutes  a  trust  fund  for  the  benefit  of  creditors  "  is 
misleading.  Corporate  property  is  not  held  in  trust,  in  any  proper 
sense  of  the  term.  A  trust  implies  two  estates  or  interests, —  one 
equitable  and  one  legal ;  one  person,  as  trustee,  holding  the  legal 
title,  while  another,  as  the  cestui  que  trust,  has  the  beneficial  interest. 
Absolute  control  and  power  of  disposition  are  inconsistent  with  the 
idea  of  a  trust.  The  capital  of  a  corporation  is  its  property.  It 
has  the  whole  beneficial  interest  in  it,  as  well  as  the  legal  title.  It 
may  use  the  income  and  profits  of  it,  and  sell  and  dispose  of  it,  the 
same  as  a  natural  person.  It  is  a  trustee  for  its  creditors  in  the  same 
sense  and  to  the  same  extent  as  a  natural  person,  but  no  further. 
This  is  well  illustrated  and  clearly  announced  in  the  case  of  Graham, 
V.  La  Crosse  &  M.  R.  Co.,  102  U.  S.  148.  That  was  a  creditors' 
suit  to  reach  a  piece  of  real  estate  on  the  ground  that  it  had  been 
conveyed  by  the  corporation  fraudulently  for  a  wholly  inadequate 
consideration.  The  trust-fund  doctrine  was  invoked  by  a  subsequent 
creditor,  and  it  was  claimed  that,  as  the  trust  had  been  violated,  the 
deed  should  be  set  aside.  If  the  premise  was  correct  that  the  corpo- 
ration held  it  in  trust  for  creditors,  the  conclusion  was  inevitable ; 
but  the  court  denied  the  premise,  saying  that  a  corporation  is  in  law 
as  distinct  a  being  as  an  individual  is,  and  is  entitled  to  hold  property 
(if  not  contrary  to  its  charter)  as  absolutely  as  an  individual  can  hold 
it.  Its  estate  is  the  same,  its  interest  is  the  same,  its  possession  is 
the  same ;  and  that  there  is  no  reason  why  the  disposal  by  a  corpo- 
ration of  any  of  its  property  should  be  questioned  by  subsequent  cred- 
itors any  more  than  a  like  disposal  by  an  individual ;  that  the  same 
principles  of  law  apply  to  each.  That  the  phrase  that  "  the  capital 
of  a  corporation  is  a  trust  fund  for  the  payment  of  its  creditors  "  is 
misleading,  if  not  inaccurate,  is  illustrated  by  the  character  of  the 
actions  that  are  frequently  mistakenly  instituted  on  the  strength  of 
it.  For  example,  in  the  case  of  Wabash,  etc.,  JR.  Co.  v.  Ham,  114 
U.  S.  587  (5  Sup.  Ct.  Eep.  1081),  two  roads  had  been  consolidated, 
the  new  company  acquiring  the  property  of  the  old  ones.  A  creditor 
of  one  of  the  old  companies,  on  the  strength  of  the  "trust-fund" 
doctrine,  claimed  a  lien  on  its  property  in  the  hands  of  the  new  cor- 
poration. If  this  property  was  impressed  with  a  trust  in  favor  of 
creditors  in  the  hands  of  the  old  company,  it  would  logically  follow 
that  it  would  continue  so  in  the  hands  of  the  new  one.  But  the  court 
denied  the  relief,  and,  in  giving  its  construction  of  the  "  ti'ust-f und  " 


(i^^ 


f 


588  HOSPES   V.    NORTHWESTERN   MFG.   &   CAR   CO. 

f/  doctrine,  said  :  "  The  property  of  a  corporation  is  doubtless  a  trust 
fund  for  the  payment  of  its  debts  in  the  sense  that  when  the  corpora- 
tion is  lawfully  dissolved,  and  all  its  business  wound  up,  or  when  it  is. 
insoiventj  all  its  creditors  are  entitled  in  equity  to  have  their  debts 
paid  out  of  the  corporate  property  before  any  distribution  thereof 
among  the  stockholders.  It  is  also  true,  in  the  case  of  a  corporation, 
as  in  that  of  a  natural  person,  that  any  conveyance  of  the  property  of 
the  debtor  without  authority  of  law  and  in  fraud  of  existing  creditors 
is  void,"  This  is  probably  what  is  meant  when  it  is  said  in  some 
cases,  as  in  Clark  v.  Bevcr,  139  U.  S.  96,  110  (11  Sup.  Ct.  Rep.  468), 
that  the  capital  of  a  corporation  is  a  trust  fund  sub  modo.  If  so,  no 
one  will  dispute  it.  But  it  means  very  little,  for  the  same  thing  could 
be  truthfully  said  of  the  property  of  an  individual  or  a  partnership. 
And  obviously  it  would  make  no  difference  whether  the  disposition  of 
the  corporate  property  is  to  a  stranger  or  to  a  stockholder,  except 
that,  of  course,  the  latter  could  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  "  trust-fund  " 
doctrine  applies.  Some  cases  seem  to  hold  that  unpaid  subscribed 
capital  is  a  trust  fund,  while  other  assets  are  not,  —  that  is,  so  long 
as  the  subscription  is  unpaid,  it  is  held  in  trust  by  the  corporation, 
but,  when  once  paid  in,  it  ceases  to  be  a  trust  fund  ;  while  other 
cases  hold  that,  paid  or  unpaid,  it  is  all  a  trust  fund.  The  first  seems 
to  be  the  rule  laid  down  in  Sawi/er  v.  Hoag,  17  Wall.  610,  in  wliich 
the  "trust-fund"  doctrine  was  hrst  scpiai-ely  announced  by  that  court 
with  all  the  vigor  and  force  characteristic  of  the  great  jurist  who 
wrote  the  opinion.  In  that  case  a  stockholder  in  an  insurance  com- 
pany  had  given  his  note,  as  the  court  found  the  fact  to  be,  for  85 
per  cent,  of  his  subscription  to  the  stock  of  the  company.  After  the 
company  had  become  bankrupt,  and  the  stockholder  knew  the  fact, 
he  bought  up  a  claim  against  the  company  for  one  third  its  face,  and 
in  a  suit  by  the  assignee  in  bankruptcy  on  his  note  set  up  this  claim 
as  an  offset.  That  this  would  have  been  a  fraud  on  the  bankrupt  act, 
and  at  least  a  moral  fraud  on  policy  holders,  is  quite  apparent  without 
invoking  the  ''  trust-fund  "  doctrine ;  and,  if  the  note  for  unpaid  stock 
was  a  trust  fund,  there  could  have  been  no  offset,  whether  the  com- 
pany was  solvent  or  insolvent.  In  the  opinion  it  is  said  that,  if  the 
subscription  had  been  paid  by  the  note  or  otherwise,  the  note  ceased 
thereby  to  be  a  trust  fund  to  which  creditors  can  look,  and  becomes 
ordinary  assets,  with  which  directors  may  deal  as  they  choose.  But 
in  Upton  v.  Trihilcock,  91  U.  S.  45,  it  is  stated  :  '•  The  capital  paid 
in  and  promised  to  be  paid  in  is  a  fund  which  the  trustees  cannot 
squander  or  give  away."  While  in  Sanger  v.  Upton,  Id.  ^^,  it  is  said : 
"  When  debts  are  incurred  a  contract  arises  with  the  creditors  that  it 
[the  capital]  shall  not  be  withdrawn  or  applied  otherwise  than  upon 
their  demands  until  such  demands  are  satisfied."  And  in  the  same 
connection  it  is  distinctly  stated  that  there  is  no  difference  between 
assets  paid  in  and  subscriptions ;  that  "  unpaid  stock  is  as  much  a 


HOSPES  V.    NORTHWESTERN  MFG.   &  CAR  CO.  589 

part  of  this  pledge  and  as  much  a  part  of  the  assets  of  the  company 
as  the  cash  which  has  been  paid  in  upon  it.  Creditors  have  the  same 
right  to  look  to  it  as  to  anything  else,  and  the  same  right  to  insist 
upon  its  payment  as  upon  tlie  payment  of  any  other  debt  due  to  the 
company.  As  regards  creditors,  there  is  no  distinction  between  such  a  £> 
demand  and  any  other  asset  ivhich  may  form  a  i^art  of  the  property  and  ' 
effects  of  the  corporation.''^  This  language  is  quoted  and  approved  in 
County  of  3Ior//an  v.  Allen,  103  U.  S.  498,  508.  It  would  seem  clear 
that  this  is  the  correct  statement  of  the  law.  The  cajntal  (not  the 
mere  share  certiiicates)  means  all  the  assets,  however  invested.  If 
a  subscriber  gives  his  note  for  his  stock,  that  note  is  no  more  and  no 
less  a  trust  fund  than  the  money  would  have  been  if  he  had  paid  cash: 
down.  Ca^tital  cannot  change  from  a  trust  to  not  a  trust  by  a  mere 
change  of  form.  It  is  either  all  a  trust  or  all  not  a  trust,  and  the 
"  trust-fund  "  rule,  whatever  that  be,  must  apply  to  all  alike,  and  in  . 
the  same  way.  If  the  assets  of  a  corporation  are  given  back  to  stock-  11 
holders,  the  result  is  the  same  as  if  the  shares  had  been  issued  wholly  i  V 
or  partly  as  a  bonus.  The  latter  is  merely  a  short  cut  to  the  same 
result.  So  with  dividends  paid  out  of  the  capital,  voluntary  convey- 
ances, stock  paid  in  overvalued  property ;  all  are  forms  of  one  and 
the  same  thing,  all  reaching  the  same  result  (a  disposition  of  cor- 
porate assets),  which  may  or  may  not  be  a  fraud  on  creditors,  depend- 
ing on  circumstances.  This  much  being  once  settled,  the  solution  of 
the  question  when  a  subsequent  creditor  can  insist  on  payment  of 
stock  issued  as  paid  un,  but  not  in  fact  paid  for,  or  not  paid  for  at 
par,  becomes,  as  we  shall  presently  see,  comparatively  simple. 

Another  proposition  which  we  think  must  be  sound  is  that  creditors 
cannot  recover  on  the  ground  of  contract  when  the  corporation  could 
not.  Their  right  to  recover  in  such  cases  must  rest  on  the  ground 
that  the  acts  of  the  stockholders  with  reference  to  the  corporate  cap- 
ital constitutes  a  fraud  on  their  rights.  AVe  have  here  a  case  where 
the  contract  between  the  corporation  and  the  takers  of  the  shares  was 
specific  that  the  shares  sliould  not  be  paid  for,  'llieretore,  unlike 
many  of  the  cases  cited,  there  is  no  ground  for  implying  a  promise  To 
pay  for  them.  The  parties  have  explicitly  agreed  that  there  shall  be 
no  such  implication,  by  agreeing  that  the  stock  shall  not  be  paid  for. 
In  such  a  case  the  creditors  undoubtedly  may  have  rights  superior  to 
the  corporation,  but  these  rights  cannot  rest  on  the  implication  that 
the  shareholder  agreed  to  do  something  directly  contrary  to  his  real 
agreement,  but  must  be  based  on  tort  or  fraud,  actual  or  presumed. 
In  England,  since  the  act  of  1867,  there  is  an  implied  contract  created 
by  statute  that  "  every  share  in  any  company  shall  be  deemed  and  be 
taken  to  have  been  issued  and  to  be  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash."  This  statutory  contract  makes 
every  contrary  contract  void.  Such  a  statute  would  be  entirely  just 
to  all,  for  every  one  would  be  advised  of  its  provisions,  and  could 
eonduct  himself  accordingly.    And  in  view  of  the  fact  that  "  watered  " 
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and  "  bonus  "  stock  is  one  of  the  greatest  abuses  connected  with  the 
management  of  modern  corporations,  sixch  a  law  might,  on  grounds  of 
public  policy,  be  very  desirable.     But  this  is  a  matter  for  the  legisla- 
ture, and  not  for  the  courts.     We  have  no  such  statute ;  and,  even  if 
the  law  of  1873,  under  which  the  car  company  was  organized,  im- 
pliedly forbids  the  issue  of  stock  not  paid  for,  the  result  might  be  that 
such  issue  would  be  void  as  ultra  vires,  and  might  be  cancelled,  but 
such  a  prohibition  would  not  of  itself  be  sufficient  to  create  an  implied 
contract,  contrary  to  the  actual  one,  that  the  holder  should  pay  for 
his  stock. 
^~~^       It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does  not 
arise  absolutely  and  in  every  case  to  have  the  holder  of  "  bonus " 
stock  pay  for  it  contrary  to  his  dctual  contract  with  the  corporation. 
Thus  no  such  equity  exists  in  favor  of  one  whose  debt  was  contracted^ 
/ ' '      prior  to  the  issue,  since  he  could  not  have  trusted  the  company  upon 
the  faith  of  such  stock.     First  Nat.  Bank  v.  Gustin,  etc.,  Mining  Co., 
42  Minn.  327  (44  N.  W.  Rep.  198)  ;   Coit  v.  Gold  Amalganiating  Co., 
119  U.  S.  343  (7  Sup.  Ct.  Rep.  231)  ;  Handley  v.  Stutz,  139  U.  S.  417, 
435  (11  Sup.  Ct.  Rep.  530).     It  does  not  exist  in  favor  of  a,  subse- 
,         quent  creditor  who  has  dealt  with  the  corporation  with  full  know- 
( "^ '      ledge  of  the  arrangeia£llLbX-"^y^^^c^  the  "  bonus  "  stock  was,  issued, 
for  a  man  cannot  be  defrauded  by  that  which  he  knows  Avhen  he  acts  J 
First  Nat.  Bank  v.  Gustin,  etc..  Mining   Co.,  supra.     It  has  also  been 
/A     held  not  to  exist  where  the  stock  has  been  issued  and  turned  out  at 
(  its  full  market  value  to  pay  corporate  debts.     Clark  v.  Bever,  supra. 

The  same  has  been  held  to  be  the  case  where  an  active  corpoi-ation, 
whose  original  capital  has  been  impaired,  for  the  purpose  of  recuper- 
ating itself  issues  new  stock,  and  sells  it  on  the  market  for  the  best 
')  price  obtainable,  but  for  less  than  par  {Handley  v.  Stutz,  supra)  ; 
although  it  is  difficult  to  perceive,  in  the  absence  of  a  statute  author- 
izing such  a  thing  (of  which  every  one  dealing  with  corporations  is 
bound  to  take  notice),  any  difference  between  the  original  stock  of  a 
new  corporation  and  additional  stock  issued  by  a  "  going  concern." 
It  is  difficult,  if  not  impossible,  to  explain  or  reconcile  these  cases 
upon  the  "  trust-fund  "  doctrine,  or,  in  the  light  of  them,  to  predicate 
the  liability  of  the  stockholder  upon  that  doctrine.  But  by  putting  it 
upon  the  ground  of  fraud,  and  applying  the  old  and  familiar  rules  of 
law  on  that  subject  to  tha  peculiar  nature  of  a  corporation  and  the 
relation  which  its  stockholders  bear  to  it  and  to  the  public,  we  have 
at  once  rational  and  logical  ground  on  which  to  stand.  The  capital 
of  a  corporation  is  the  basis  of  its  credit.  It  is  a  substitute  for  the 
individual  liability  of  those  who  own  its  stock.  People  deal  with  it 
and  give  it  credit  on  the  faith  of  it.  They  have  a  right  to  assume 
that  it  has  paid-in  capital  to  the  amount  which  it  represents  itself  as 
having;  and  if  they  give  it  credit  on  the  faith  of  that  representation, 
Jand  if  the  representation  is  false,  it  is  a  fraud  upon  them  ;  and  in  case  , 
'the  corporation  becomes  insolventj  jihe  law,  upon  the  plainest  prina< 
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pies  of  common  justice,  says  to  the  delinquent  stockholder,  "Make 
that  representation  good  by  paying  for  your  stock."  It  certainly 
cannot  require  the  invention  of  any  new  doctrine  in  order  to  enforce 
so  familiar  a  rule  of  equity.  It  is  the  misrepresentation  of  fact  in 
stating  the  amount  of  capital  to  be  greater  than  it  really  is  that  is  the 

true  basis    nf   thp    linbilihy  nf    thp.  stopkholflor    in    snnh    p^qp.;  •    ajnfl_rh 

follows  that  it  is  only  tliose  creditors  who  havp  relied, jji-, who  can 
fairly  be  presumed  to  have  relied,  upon  the  protested  amount  of 
capital,  in  whnsu  t;ivor  the  lawwill  recognize  and  enforce  an  equity 
against  the  holders  of  "bonus"  stock.  This  furnishes  a  rational 
and  uniform  rule,  to  which  familiar  principles  ai-e  easily  applied,  and 
which  frees  the  subject  from  many  of  the  difficulties  and  apparent 
inconsistencies  into  which  the  "  trust-fund "  doctrine  has  involved 
it;  and  we  think  that,  even  when  the  trust-fund  doctrine  has  been 
invoked,  the  decision  in  almost  every  well-considered  case  is  readily 
referable  to  such  a  rule. 

It  is  urged,  however,  that,  if  fraud  be  the  basis  of  the  stockholders' 
liability  in  such  cases,  the  creditor  should  affirmatively  allege  that  he 
believed  that  the  bonus  stock  had  been  paid  for,  and  represented  so 
much  actual  capital,  and  that  he  gave  credit  to  the  corporation  on  the 
faith  of  it ;  and  it  is  also  argued  that,  while  there  may  be  a  presump- 
tion to  that  effect  in  the  case  of  a  subsequent  creditor,  this  is  a  mere 
presumption  of  fact,  and  that  in  pleadings  no  presumptions  of  fact 
are  indulged  in.  This  position  is  very  plausible,  and  at  first  sight 
would  seem  to  have  much  force  ;  but  we  think  it  is  unsound.  Cer- 
tainly any  such  rule  of  pleading  or  proof  would  work  very  inequitably 
in  practice.  Inasmuch  as  the  capital  of  a  corporation  is  the  basis  of 
its  credit,  its  financial  standing  and  reputation  in  the  community  has 
its  source  in,  and  is  founded  upon,  the  amount  of  its  professed  and 
Supposed  capital,  and  every  one  who  deals  with  it  does  so  upon  the 
faith  of  that  standing  and  reputation,  although,  as  a  matter  of  fact, 
he  may  have  no  personal  knowledge  of  the  amount  of  its  professed 
capital,  and  in  a  majority  of  cases  knows  nothing  about  the  shares 
of  stock  held  by  any  particular  stockholder,  or,  if  so,  what  was  paid 
for  them.  Hence,  in  a  suit  by  such  creditor  against  the  holders  of 
"  bonus  "  stock,  he  could  not  truthfully  allege,  and  could  not  affirma- 
tively prove,  that  he  believed  that  the  defendants'  stock  had  been  paid 
for,  and  that  he  gave  the  corporation  credit  on  the  faith  of  it,  although^ 
as  a  matter  of  fact,  he  actually  gave  the  credit  on  the  faith  of  the 
financial  standing  of  the  corporation,  which  was  based  upon  its  appar- 
ent and  professed  amount  of  capital.  The  misrepresentation  as  to 
the  amount  of  capital  would  operate  as  a  fraud  on  such  a  creditor  as 
fully  and  effectually  as  if  he  had  personal  knowledge  of  the  existence 
of  the  defendants'  stock,  and  believed  it  to  have  been  paid  for  when 
he  gave  the  credit.  For  this  reason,  among  others,  we  think  that  all 
that  it  is  necessar}'  to  allege  or  prove  in  that  regard  is  that  the  plain- 
tiff is  a  subsequent  creditor ;  and  that,  if  the  fact  was  that  he  dealt 
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with  the  corporation  with  knowledge  of  the  arrangement  by  which 
the  "bonus"  stock  was  issued, jth is  is  a  matter  of  defence.  Gogehio 
Inv.  Co.  V.  Iron  Chief  Mm.  Co.,  78  Wis.  427  (47  N.  W.  Bep.  726). 
Counsel  cites  Fogg  v.  Blair,  supra,  to  the  proposition  that  the  com- 
plaint should  have  stated  that  this  stock  had  some  value ;  but  that 
case  is  not  in  point,  for  the  plaintiff  there  was  a  prior  creditor ;  and, 
as  his  debt  could  not  have  been  contracted  on  the  faith  of  stock  not 
then  issued,  he  could  only  maintain  his  action,  if  at  all,  by  alleging 
that  the  corporation  parted  with  something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly  insuffi- 
cient. The  thresher  company  is  here  asking  the  interposition  of  the 
court  to  aid  in  enforcing  an  equity  in  favor  of  creditors  against  the 
stockholders  by  declaring  them  liable  to  pay  for  this  stock  contrary 
to  their  actual  contract  with  the  corporation.  While  the  proceeding 
is  not,  strictly  speaking,  an  equitable  action,  yet  the  relief  asked  is 
equitable  in  its  nature.  Under  such  circumstances,  it  was  incumbent 
upon  the  thresher  company  to  show  its  own  equities,  and  that  it  was 
in  a  position  to  demand  su.ch  relief.  It  was  not  the  original  creditor 
of  the  car  company,  but  the  assignee  of  the  original  creditors.  By 
that  purchase  it,  of  course,  succeeded  to  whatever  strictly  legal  rights 
its  assignors  had ;  but  it  is  not  rights  of  that  kind  which  it  is  here 
seeking  to  enforce.  Under  such  circumstances,  we  think  it  was  in- 
cumbent upon  it  to  state  what  it  paid  for  the  claims,  or  at  least  to 
show  that  it  paid  a  substantial,  and  not  a  mere  nominal,  considera- 
tion. The  only  allegation  is  that  it  paid  "  a  valuable  consideration." 
This  might  have  been  only  one  dollar.  It  appears  that  it  bought  the 
claims  after  the  car  company  had  become  insolvent,  and  its  affairs 
were  in  the  hands  of  a  receiver ;  also  that  the  indebtedness  of  that 
company  amounted  to  about  $3,000,000,  and  that  there  were  not 
corporate  assets  enough  to  pay  any  considerable  part  of  it.  The 
mere  chance  of  collecting  something  out  of  the  stockholders  does 
not  ordinarily  much  enhance  the  selling  price  of  claims  against  an 
insolvent  corporation.  If  any  person  or  company  had  gone  to  work 
and  bought  up  for  a  mere  song  this  large  indebtedness  of  the  car 
company  for  the  purpose  of  speculating  on  the  liability  of  the  stock- 
holders, no  court  would  grant  them  the  relief  here  prayed  for.  It 
would  say  to  them :  "  We  will  not  create  and  enforce  an  equity  for 
the  benefit  of  any  such  speculation."  Counsel  for  respondent  suggest 
that  the  thresher  company  is  but  an  organization  of  the  original  cred- 
itors, who  formed  it,  and  pooled  their  claims,  so  as  to  save  something 
out  of  the  wreck  of  the  car  company  ;  but  nothing  of  the  kind  is 
alleged.     On  this  ground  the  demurrer  should  have  been  sustained.^ 

1  There  would  seem  to  be  no  reason  why  the  principle  of  this  case  should  not  apply  to  an 
original  issue  of  all  the  shares  to  promoters  for  overvalued  propert}'.  See  Coleman  v. 
Uowe,  154  111.  458. 
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(c)  Right  to  compel  Repayment  of  Moneys  improperly  disbursed  as  Dividends.     ^       ■'i^^ 
McDonald,   receiver,   v.   WILLIAMS.       ^ 


1899.     17-1  Unittd  States,  397. 


'1 

Suit  by  receiver  of  the  Capital  National  Bank  of  Lincoln,  Ne-     ^^         L. 
braska,  to  recover  from  •  defendants,    stockholders  in  the  bank,  the         ''^-iir^ 
amount  of  certain  dividends  previously  received  by  them. 

Upon  a  trial  in  the  U.  S.  Circuit  Court  there  was  a  decree  in  favor 
of  plaintiff  for  the  recovery  of  a  part  of  the  sums  claimed.     Both     ^1^      lA^    ■, 
parties  appealed.     Upon  the  argument  of  the  appeal  in  the  Circuit      y^"^    ^ 
Court  of  Appeals,  that  court  desired  the  instruction  of  the  Supreme  J^'    4 

Court  on  certain  questions.  ^    ^'^ 

It  appears  from  the  statement  of  facts  made  by  the  court  that  the         /v      ^/ 
bank  suspended  payment  in  January,,  1893,  in  a  condition  of  hope- 
less insolvency,  the  stockholders,  including  the  defendants,  have  been       ^^     ^^ 
assessed  to  the  full  amount  of    their  respective  holdings,   but  the  g/^     /J, 

money  thus  obtained,  added  to  the  amount  realized  from  the  assets,      d^     g  lyT 
will  not  be  sufficient  even  if  all  dividends  paid  during  the  bank's  ex-         /^     ^ 
istence  were  repaid  to  the  receiver,  to  pay  seventy-live  per  cent,  of          ^   ^  • 
the  claims  of  the  bank's  creditors.  K*^ 

This  suit  was  brought  to  compel  the  repayment  of  certain  dividends  ^    J*-* 

paid  by  the  bank  to  the  defendants  on  that  part  of  the  capital  of  the 


i^^^-"^ 


bank  represented  by  their  stock  of  the  par  value  of  $5000,  on  the      ^^  L/Kt^""^ 


ground  alleged  in  the  bill  that  each  of  said  dividends  was  fraudu- 
lently declared  and  paid  out  of  the  capital  of  the  bank,  and  not  out     A^JL%4ft^    *^ 
of  net  profits.  '  - 

A  list  of  the  dividends  and  the  amount  thereof  paid  by  the  bank     V-«Jfci^i— 
from  January,  1885,  to  July,  1892,  both  inclusive,  is  contained  in  the      '      \jj7^ 
statement,  and  it  is  added  that  all  dividends,  except  the  last,  (July      V^i^^"^^ 
12,  1892,)  were  paid  to  the  defendant  Williams,  a  stockholder  to  the 
amount  of  $5000,  from  the  organization  of  the  bank.     The  last  divi- 
dend was  paid  to  the  defendant  Dodd,  who  bought  Williams'  stock, 
and  had  the  same  transferred  to  his  own  name  December  16,  1891. 

When  the  dividend  of  January  6,  1889,  was  declared  and  paid,  and 
when  each  subsequent  dividend,  down  to  and  including  July,  1891, 
was  declared  and  paid,  there  were  no  net  profits.  The  capital  of  the 
bank  was  impaired,  and  the  dividends  were  paid  out  of  the  capital, 
but  the  bank  was  still  solvent.  When  the  dividends  of  January  and 
July,  1892,  were  declared  and  paid  there  were  no  net  profits,  the  capi- 
tal of  the  bank  was  lost,  and  the  bank  actually  insolvent. 

The  defendants,  neither  of  whom  was  an  officer  or  director,  were 
ignorant  of  the  financial  condition  of  the  bank,  and  received  the  divi- 
dends in  good  faith,  relying  on  the  officers  of  the  bank,  and  believing 
the  dividends  were  coming  out  of  the  profits. 
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Upon  these  facts  the  court  desired  the  instruction  of  this  court  for 
the  proper  decision  of  the  following  questions  : 

First  question.     Can  the  receiver  of  a  national  bank  recover  a  divi- 
dend paid  not  at  all  out  of  profits,  but  entirely  out  of  the  capital, 
I  when  the  stockholder  receiving  such  dividend  acted  in  good  faith, 
!  believing  the  same  to  be  paid  out  of  the  profits,  and  when  the  bank, 
■     •  at  the  time  such  dividend  was  declared  and  paid,  was  not  insolvent  ? 
1       [The  second  question  is  omitted.] 

Edward  Winslow  PaUje,  for  appellant. 

Theodore  Be  Witt  {George  G.  De  Witt  with  him),  for  appellees. 
Peckham,  J.  .  .  .  The  complainant  bases  his  right  to  recover  in 
this  suit  upon  the  theory  that  the  capital  of  the  corporation  was  a 
trust  fund  for  the  payment  of  creditors  entitled  to  a  portion  thereof, 
and  having  been  paid  in  the  way  of  dividends  to  the  shareholders 
that  portion  can  be  recovered  back  in  an  action  of  this  kind  for  the 
purpose  of  paying  the  debts  of  the  corporation.  He  also  bases  his 
right  to  recover  upon  the  terms  of  section  5204  of  the  Revised  Stat- 
utes. 

We  think  the  theory  of  a  trust  fund  has  no  application  to  a  case  of 
this  kind.  When  a  corporation  is  solvent,  the  theory  that  its  capital 
is  a  trust  fund  upon  which  there  is  any  lien  for  the  payment  of  its 
debts  has  in  fact  very  little  foundation.  No  general  creditor  has  any 
lien  upon  the  fund  under  such  circumstances,  and  the  right  of  the 
corporation  to  deal  with  its  property  is  absolute  so  long  as  it  does  not 
^  violate  its  charter  or  the  law  applicable  to  such  corporation. 

1  In  Graham  v.  Railroad  Company,  102  U.  S.  148,  161,  it  was  said  by 

-'■•-i.J  .•     Mr.  Justice  Bradley,  in  the  course  of  his  opinion,  that  "when  a  cor- 
poration becomes  insolvent,  it  is  so  far  civilly  dead  that  its  property 
^  ',    '  J'     may  be  administered  as  a  trust  fund  for  the  benefit  of  its  stockhold- 
^  ers  and  creditors,  and  a  court  of  equity,  at  the  instance  of  the  proper 

parties,  will  then  make  those  funds  trust  funds,  Avhich,  in  other  cir- 
cumstances, are  as  much  the  absolute  property  of  the  corporation  as 
any  man's  property  is  his." 

And  in  Hollins  v.  Brierfield  Coal  and  Iron  Company,  150  U.  S.  371, 
383,  385,  it  was  stated  by  Mr.  Justice  Brewer,  in  delivering  the  opin- 
ion of  the  court,  and  speaking  of  the  theory  of  the  capital  of  a  corpo- 
ration being  a  trust  fund,  as  follows  : 

"  In  other  words,  and  that  is  the  idea  which  underlies  all  these  ex- 
pressions in  reference  to  '  trust '  in  connection  with  the  property  of  a 
]  corporation,  the  corporation  is  an  entity  distinct  from  its  stockhold- 
ers as  from  its  creditors.  Solvent,  it  holds  its  property  as  any  indi- 
vidual holds  his,  free  from  the  clutch  of  a  creditor  who  has  acquired 
no  lien  ;  free  also  from  the  touch  of  a  stockholder  who,  though  cciui- 
taVjly  interested  in,  has  no  legal  right  to,  the  property,  l^ecoming 
insolvent,  the  equitable  interest  of  the  stockholders  in  the  property, 
togetlier  with  their  conditional  liability  to  the  creditors,  places  the 
property  in  a  condition  of  trust,  first,  for  the  creditors,  and  then  for 
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the  stockholders.  Whatever  of  trust  there  is  arises  from  the  peculiar 
and  diverse  equitable  rights  of  the  stockholders  as  against  the  cor- 
poration in  its  property  and  their  conditional  liability  to  its  creditors. 
It  is  rather  a  trust  in  the  administration  of  the  assets  after  possession 
by  a  court  of  equity  than  a  trust  attaching  to  the  property,  as  such^ 
for  the  direct  benefit  of  either  creditor  or  stockholder." 

And  also  : 

"  The  officers  of  a  corporation  act  in  a  fiduciary  capacity  in  respect 
to  its  property  in  their  hands,  and  may  be  called  to  an  account  for 
fraud,  or,  sometimes,  even  mere  mismanagement  in  respect  thereto ; 
but,  as  between  itself  and  its  creditors,  the  corporation  is  simply  a 
debtor,  and  does  not  hold  its  propert}'^  in  trust,  or  subject  to  a  lien  iu 
their  favor,  in  any  other  sense  than  does  an  individual  debtor.  That 
is  certainly  the  general  rule,  and  if  there  be  any  exceptions  thereto 
they  are  not  presented  b}^  any  of  tl:e  facts  in  this  case.  Neither  the 
insolvency  of  the  corporation,  nor  the  execution  of  an  illegal  trust 
deed,  nor  the  failure  to  collect  in  full  all  stock  subscriptions,  nor  all 
together,  gave  to  these  simple  contract  creditors  any  lien  upon  the 
property  of  the  corporation,  nor  charged  any  direct  trust  thereon.'' 

Other  cases  are  cited  in  the  opinion  as  holding  the  same  doctrine. 

In  Wabash,  etc.,  Railwaij  Company  v.  Ham,  114  U.  S.  587,  594, 
Mr.  Justice  Gray,  in  delivering  the  opinion  of  the  court,  said  : 

"  The  property  of  a  corporation  is  doubtless  a  trust  fund  for  the 
payment  of  its  debts,  in  the  sense  that  when  the  corporation  is  law- 
fully dissolved  and  all  its  business  wound  up,  or  when  it  is  insolvent, 
all  its  creditors  are  entitled  in  equity  to  have  their  debts  paid  out  of 
the  corporate  .property  before  any  distribution  thereof  among  the 
stockholders.  "It  is  also  true,  in  the  case  of  a  corporation  as  in  that 
of  a  natural  peilon,  that  any  conveyance  of  property  of  the  debtor, 
without  authority  of  law,  and  in  fraud  of  existing  creditors,  is  void  as 
against  them." 

These  cases,  while  not  involving  precisely  the  same  question  now 
before  us,  show  there  is  no  well-defined  lien  of  creditors  upon  the 
capital  of  a  corporation  while  the  latter  is  a  solvent  and  going  con- 
cern, so  as  to  permit  creditors  to  question,  at  the  time,  the  disposition 
of  the  property. 

The  bank  being  solvent,  although  it  paid  its  dividends  out  of 
capital,  did  not  pay  them  out  of  a  trust  fund.  Upon  the  subsequent 
insolvency  of  the  bank  and  the  appointment  of  a  receiver,  an  action 
could  not  be  brought  by  the  latter  to  recover  the  dividends  thus  paid 
on  the  theory  that  they  were  paid  from  a  trust  fund,  and  therefore 
were  liable  to  be  recovered  back. 

It  is  contended  on  the  part  of  the  complainant,  however,  that  if  the 
issets  of  the  bank  are  impressed  with  a  trust  in  favor  of  its  creditors 
when  it  is  insolvent,  they  must  be  impressed  with  the  same  trust 
when  it  is  solvent ;  that  the  mere  fact  that  the  value  of  the  assets  of 
the  corporation  has  sunk  below  the  amount  of  its  debts,  although  as 
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yet  unknown  to  any  body,  cannot  possibly  make  a  new  contract  be- 
tween the  corporation  and  its  creditors.  In  cas\of  insolvency,  how- 
ever, the  recovery  of  the  money  paid  in  the  ordiWry  way  without 
condition  is  allowed,  not  on  the  ground  of  contractXo  repay,  but  be- 
cause the  money  thus  paid  was  in  equity  the  money  oX  the  creditor  ; 
that  it  did  not  belong  to  the  bank,  and  the  bank  in  paying  could 
bestow  no  title  in  the  money  it  paid  to  one  who  did  not\i'eceive  it 
hona  fide  and  for  value.  The  assets  of  the  bank,  while  it  insolvent, 
may  clearly  not  be  impressed  with  a  trust  in  favor  of  creditovs,  and 
yet  that  trust  may  be  created  by  the  very  fact  of  the  insolvency,  and 
the  trust  enforced  by  a  receiver  as  the  representative  of  all  the"  cred- 
itors. But  we  do  not  wish  to  be  understood  as  deciding  that  the 
doctrine  of  a  trust  fund  does  in  truth  extend  to  a  shareholder  recely- 
ing  a  dividend,  m  good  faith  believing  it  is  paid  out  of  profits,  even 
though  the  bank  at  the  time  of  the  payment  be  in  fact  insolvent. 
That  question  is  not  herein  presented  to  us,  and  we  express  no  opin- 
ion in  regard  to  it.  We  only  say,  that  if  such  a  dividend  be  recover- 
able, it  would  be  on  the  principle  of  a  trust  fund. 

Insolvency  is  a  most  important  and  material  fact,  not  only  with 
individuals  but  with  corporations,  and  with  the  latter  as  with  the 
former  the  mere  fact  of  its  existence  may  change  radically  and 
materially  its  rights  and  obligations.  Where  there  is  no  statute  pro- 
viding what  particular  act  shall  be  evidence  of  insolvency  or  bank- 
ruptcy, it  may  be  and  it  sometimes  is  quite  difficult  to  determine  the 
fact  of  its  existence  at  any  particular  period  of  time.  Although  no 
trust  exists  while  the  corporation  is  solvent,  the  fact  which  creates 
the  trust  is  the  insolvency,  and  when  that  fact  is  established  at  that 
instant  the  trust  arises.  To  prove  the  instant  of  creation  may  be 
almost  impossible,  and  yet  its  existence  at  some  time  may  very  easily 
be  proved.  What  the  precise  nacure  and  extent  of  the  trust  is,  even 
in  such  case,  may  be  somewhat  difficult  to  accurately  define,  but  it 
may  be  admitted  in  some  form  and  to  some  extent  to  exist  in  a  case 
of  insolvency. 

Hence  it  must  be  admitted  that  the  law  does  create  a  distinction 
between  solvency  and  insolvency,  and  that  from  the  moment  when 
the  latter  condition  is  established  the  legality  of  acts  thereafter  per- 
formed will  be  decided  by  very  different  principles  than  in  a  case  of 
solvency.  And  so  of  acts  committed  in  contemplation  of  insolvency. 
The  fact  of  insolvency  must  be  proved  in  order  to  show  the  act  was 
one  committed  in  contemplation  thereof. 

Without  reference  to  the  statute,  therefore,  Ave  think  the  right  to 
recover  the  dividend  paid  while  the  bank  was  solvent  would  not  exist. 

But  it  is  urged  on  the  part  of  the  complainant  that  section  5204 
of  the  Revised  Statutes  makes  the  payment  of  a  dividend  out  of 
capital  illegal  and  ultra  vires  of  the  corporation,  and  that  money  thu.s 
paid  remains  the  property  of  the  corporation,  and  can  be  followed 
into  the  hands  of  any  voluriteer. 
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The  section  provides  that  "  no  association,  or  any  member  thereof, 
shall,  during  the  time  it  shall  continue  its  banking  operations,  with- 
draw, or  permit  to  be  withdrawn,  either  in  the  form  of  dividends  or 
otherwise,  any  portion  of  its  capital."  What  is  meant  by  this  lan- 
guage ?  Has  a  shareholder  withdrawn  or  permitted  to  be  withdrawn 
in  the  form  of  a  dividend  any  portion  of  the  capital  of  the  bank  when 
he  has  simply  and  in  good  faith  received  a  dividend  declared  by  a 
board  of  directors  of  which  he  was  not  a  member,  and  Avhicli  dividend 
he  honestly  supposed  was  declared  only  out  of  profits  ?  Does  he  in 
such  case  within  the  meaning  of  the  statute  withdraw  or  permit  to  be 
withdrawn  a  portion  of  the  capital  ?  The  law  prohibits  the  making  of 
2.  dividend  by  a  national  bank  from  its  capital  or  to  an  amount  greater 
than  its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and 
bad  debts.  The  fact  of  the  declaration  of  a  dividend  is  in  effect  the 
assertion  by  the  board  of  directors  that  the  dividend  is  made  out  of 
profits.  Believing  that  the  dividend  is  thus  made,  the  shareholder  in 
good  faith  receives  his  portion  of  it.  Can  it  be  said  that  in  thus  doing 
he  withdraws  or  permits  to  be  withdrawn  any  portion  of  the  capital 
of  the  corporation  ?  We  think  he  does  not  withdraw  it  by  the  mere 
reception  of  his  proportionate  part  of  the  dividend.  The  withdrawal  »-^  *-*— • 
was  initiated  by  the  declaration  of  the  dividend  by  the  board  of  (^  ^j  ^  ^_ 
directors,  and  was  consummated  on  their  part  when  they  permitted 
payment  to  be  made  in  accordance  with  the  declaration.  We  think 
this  language  implies  some  positive  or  affirmative  act  on  the  part  of 
the  shareholder  by  which  he  knowingly  withdraws  the  capital  or 
some  portion  thereof,  or  with  knowledge  permits  some  act  which 
results  in  the  withdrawal,  and  which  might  not  have  been  so  with- 
drawn without  his  action.  The  permitting  to  be  withdrawn  cannot 
be  founded  upon  the  simple  receipt  of  a  dividend  under  the  facts 
stated  above. 

One  is  not  usually  said  to  permit  an  act  which  he  is  wholly  igno- 
rant of,  nor  would  he  be  said  to  consent  to  an  act  of  the  commission 
of  which  he  had  no  knowledge.  Ought  it  to  be  said  that  he  with- 
draws or  permits  the  withdrawal  by  ignorantly  yet  in  entire  good 
faith  receiving  his  proportionate  part  of  the  dividend  ?  Is  each 
shareholder  an  absolute  insurer  that  dividends  are  paid  out  of  profits  ? 
Must  he  employ  experts  to  examine  the  books  of  the  bank  previous 
to  receiving  each  dividend  ?  Few  shareholders  could  make  such 
examination  themselves.  The  shareholder  takes  the  fact  that  a  divi- 
dend has  been  declared  as  an  assurance  that  it  was  declared  out  of 
profits  and  not  out  of  capital,  because  he  knows  that  the  statute  pro- 
hibits any  declaration  of  a  dividend  out  of  capital.  Knowing  that  a 
dividend  from  capital  would  be  illegal,  he  would  receive  the  dividend 
as  an  assurance  that  the  bank  was  in  a  prosperous  condition  and  with 
unimpaired  capital.  Under  such  circumstances  we  cannot  think  that 
Congress  intended  by  the  use  of  the  expression  "  withdraw  or  permit 
to  be  withdrawn,  either  in  the  form  of  dividends,  or  otherwise,"  any 


598  MCDONALD  V.    WILLIAMS. 

portion  of  its  capital,  to  include  the  case  of  the  passive  receipt  of  a 
dividend  by  a  shareholder  in  the  bo7ia  fide  belief  that  the  dividend 
was  paid  out  of  profits,  while  the  bank  was  in  fact  solvent.  We  think 
it  would  be  an  improper  construction  of  the  language  of  the  statute 
to  hold  that  it  covers  such  a  case. 

We  are  strengthened  in  our  views  as  to  the  proper  construction  of 
this  act  by  reference  to  some  of  its  other  sections.  The  payment  of 
the  capital  within  a  certain  time  is  provided  for  by  sections  5140  and 
5141.  Section  5151  provides  for  the  individual  responsibility  of  each 
shareholder  to  the  extent  of  his  stock  at  the  par  value  thereof  in 
addition  to  the  amount  invested  therein.  (These  shareholders  have 
already  been  assessed  under  this  section.)  And  section  5205  pro- 
vides for  the  case  of  a  corporation  whose  capital  shall  have  become 
impaired  by  losses  or  othervnse,  and  proceedings  may  be  taken  by  the 
association  against  the  shareholders  for  the  payment  of  the  deficiency 
in  the  capital  within  three  months  after  receiving  notice  thereof  from 
the  Comptroller.  These  various  provisions  of  the  statute  impose  a 
very  severe  liability  upon  the  part  of  holders  of  national  bank  stock, 
and  while  such  provisions  are  evidently  imposed  for  the  purpose  of 
securing  reasonable  safety  to  those  who  deal  with  the  banks,  we  may 
nevertheless  say,  in  view  of  this  whole  system  of  liability,  that  it  is 
jinnecessary,  and  that  it  would  be  an  unnatural  construction  of  the 
language  of  section  5204  to  hold  that  in  a  case  such  as  this  a  share- 
holdei-,  by  the  receipt  of  a  dividend  from  a  solvent  bank,  had  with- 
drawn .or  permitted  to  be  Avithdrawn  any  portion  of  its  capital. 

We  may  concede  that  the  directors  who  declared  the  dividend 
under  such  circumstances  violated  the  law,  and  that  their  act  was 
therefore  illegal,  but  the  reception  of  the  dividend  by  the  shareholder 
in  good  faith,  as  mentioned  in  the  question,  was  not  a  wrongful  or 
designedly  improper  act.  Hence  the  liability  of  the  shareholder 
should  not  be  enlarged  by  reason  of  the  conduct  of  the  directors. 
They  may  have  rendered  themselves  liable  to  prosecution,  but  the 
liability  of  the  shareholder  is  different  in  such  a  case,  and  the  receipt 
of  a  dividend  under  the  circumstances  is  different  from  an  act  which 
may  be  said  to  be  generally  illegal,  such  as  the  purchase  of  stock  in 
one  national  bank  by  another  national  bank  for  an  investment  merely, 
which  is  never  proper.  Concord  First  National  Batik  v.  Hawkins, 
just  decided,  U7ife,  364. 

The  declaration  and  payment  of  a  dividend  is  part  of  the  course  of 
business  of  these  corporations.  It  is  the  thing  for  which  they  are 
established,  and  its  payment  is  looked  for  as  the  appropriate  result 
of  the  business  which  has  been  done.  The  presumption  of  legality 
attaches  to  its  declaration  and  payment,  because  declaring  it,  is  to 
assert  that  it  is  payable  out  of  the  profits.  As  the  statute  has  pro- 
vided a  remedy  under  section  5205  for  the  impairment  of  the  capital 
which  includes  the  case  of  an  impairment  produced  by  the  payment 
of  a  dividend,  we  think  the  payment  and  receipt  of  a  dividend  under 
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the  circumstances  detailed  in  the  question  certified  do  not  permit  of 
its  recovery  back  by  a  receiver  appointed  upon  the  subsequent  insol- 
vency of  the  bank. 

The  facts  in  the  various  English  cases  cited  by  counsel  for  com- 
plainant are  so  entirely  unlike  those  which  exist  in  this  case  that  no 
useful  purpose  would  be  subserved  by  a  reference  to  them.  Not  one 
holds  that  a  dividend  declared  under  such  facts  as  this  case  assumes 
can  be  recovered  back  in  such  an  action  as  this. 

We  answer  the  first  question  in  the  negative.* 


1  After  the  Supreme  Court  had  given  the  above  opinion,  the  Circuit  Court  of  Appeals 
rendered  judgment  against  the  receiver  as  to  the  dividends  in  the  years  when  the  bank 
was  still  solvent,  and  against  the  defendant  stockholders  for  the  dividends  paid  during  in- 
solvencj-.  Lacombe,  J.,  said:  "No  question  was  propounded"  {i.e.,  to  the  Supreme 
Court)  "as  to  the  dividends  paid  when  the  bank  was  actually  insolvent,  as  we  had  no 
doubt  the  receiver  could  recover  them  in  a  proper  action."  Ilayden  v.  Williams  96  Federal 
Reporter,  279,  pp.  283,  284.     See,  also.  Grant  v.  Boss,  a.  d.  1896,  100  Kentucky,  44.  —  Et>. 
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BOOK  IV. 

SHAKES  OF  STOCK. 


CHAPTER  I. 
ISSUE  AND   PAYMENT.    HEREIN   OF  WATERED  STOCK. 


WINDSOR  ELECTRIC  LIGHT  CO.  v.  TANDY. 

1893.     66  Vermont,  248. 

Tyler,  J.  This  is  an  action  of  general  assumpsit  brought  by  the 
plaintiff  company  to  recover  of  the  defendant  an  assessment  upon  his 
subscription  for  shares  of  the  plaintiff's  capital  stock. 

It  appeared  in  evidence  that  the  defendant  and  eight  other  persons, 
on  Feb.  21,  1890,  associated  themselves  together  as  a  corporation, 
under  ch.  153,  R.  L.,  as  follows  : 

"  We,  the  subscribers,  hereby  associate  ourselves  together  as  a  cor- 
poration under  the  laws  of  the  state  of  Vermont,  to  be  known  by  the 
name  of  the  Windsor  Electric  Light  Co.,  for  the  purpose  of  furnish- 
ing electric  light,  electric  heat  and  electric  power  at  Windsor,  in  the 
county  of  Windsor,  in  the  state  of  Vermont,  with  a  capital  stock  of 
five  thousand  dollars,  divided  into  two  hundred  shares  of  twenty-five 
dollars  each.  Dated  at  said  Windsor,  this  21st  day  of  February, 
A.  D.  1890." 

The  articles  of  association  were  duly  recorded  July  3,  1890,  in  the 
office  of  the  secretary  of  state,  whereupon  the  corporation  was  organ- 
ized, by-laws  were  adopted  and  officers  were  elected  as  provided  by 
the  statute.  At  a  meeting  held  Nov.  29,  1890,  it  was  voted  to  assess 
the  stock  one  hundred  cents  on  each  dollar  subscribed,  and  the  assess- 
ment was  made  payable  Dec.  15,  1890. 

The  defendant's  subscription  was  as  follows  : 

"  Frank  If.  Tandy, 80  shares," 

following  which  were  the  names  and  subscriptions  of  the  other  eight 
subscribers. 

When  the  defendant  and  others,  by  articles,  had  associated  them- 
selves together  pursuant  to  the  provisions  of  the  statute,  and  the  arti- 
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cles  had  been  recorded  and  certified  by  the  secretary  of  state,  and  the 
corporation  had  been  organized,  and  all  the  conditions  precedent  re- 
quired by  the  statute  had  been  complied  with,  those  persons  became 
a  body  politic  and  corporate  under  the  laws  of  the  state.  The  plain- 
tiff's corporate  existence  was  then  and  thereby  established,  and  the 
defendant  became,  by  the  act  of  subscription,  a  stockholder.  His 
subscription  is  presumed  to  have  been  accepted  by  the  plaintiff,  and 
it  was  binding  upon  it  and  upon  the  defendant,  the  prospective  rights 
of  membership  being  a  sufficient  consideration  to  support  the  con- 
tract. Beach  on  Pri.  Cor.,  ss.  63  and  513  ;  Hartford  &  New  Haven 
R.  Co.  V.  Kennedy,  12  Conn.  499. 

Whether  the  defendant,  by  becoming  a  stockholder,  incurred  a  per- 
sonal liability  to  pay  his  proportion  of  such  assessments  as  should  be 
laid  upon  the  stock,  can  best  be  determined  by  inquiring  what  the 
relation  was  which  he  assumed  towards  the  corporation  by  the  act  of 
subscription.  By  agreement  the  entire  capital  was  to  be  five  thousand 
dollars,  divided  into  two  hundred  shares  of  twenty-five  dollars  each. 
The  defendant  subscribed  for  and  agreed  to  take  eighty  shares,  and  the 
corporation,  by  accepting  his  subscription,  became  obligated  to  assign 
that  number  of  shares  to  him.  It  seems  clear,  then,  that  the  defendant 
impliedly  promised  to  contribute  towards  the  entire  capital  as  much 
money  as  his  number  of  shares  represented,  and  in  such  instalments 
and  at  such  times  as  the  corporation  should  require.^ 
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1867.     Law  Reports,  2  House  of  Lords,  325. 

OvEREND,  GuRXEY  &  Cc,  LIMITED,  a  Company  formed  under  the 
Companies  Act  of  1862,  became  financially  involved  and  was  wound 
up.  Oakes  moved  that  his  name  be  stricken  from  the  list  of  contribu- 
tories,  on  the  ground  that  he  had  been  induced  to  become  a  member 
of  the  company  by  the  fraudulent  representations  of  its  directors.  The 
motion  was  denied. 

Lord  Craxworth  :  — 

My  Lords,  the  appellant,  Mr.  Oakes,  in  order  to  sustain  his  ap- 
peal, must  make  out  two  propositions.  He  must  satisfy  the  House, 
first,  that  he  was  induced  to  take  his  shares  in  Overend,  Gurney 
&  Co.,  Limited,  by  the  fraud  of  the  company,  or  of  those  for 
whom  the  company  became  responsible  ;   and,  secondly,  if  that  is 

1  In  Pacific  National  Bank  v.  Eaton,  141  U.  S.  227,  234,  the  court  said  that  a  share- 
holder "may  take  out  a  certificate  or  not,  as  he  sees  fit.  Millions  of  dollars  of  capital 
stock  are  held  without  any  certificate;  or,  if  certificates  are  made  out,  without  their  ever 
being  delivered.  A  certificate  is  authentic  evidence  of  title  to  stock ;  but  it  is  not  the  stock 
itself,  nor  is  it  necessary  to  the  existence  of  the  stock.  It  certifies  to  a  fact  which  exists 
independently  of  itself.  And  an  actual  subscription  is  not  necessary.  There  mav  be  a 
virtual  subscription,  deducible  from  the  acts  and  conduct  of  the  party." 
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made  out,  that  he  ought  not  to  be  retained  on  the  list  of  eontributo- 
ries.  The  first  question  is  one  of  fact,  and  its  determination,  how- 
ever important  to  the  parties  concerned,  is  of  no  general  interest.  The 
other  question  is  of  very  extensive  consequence  in  the  mercantile 
world.  It  is  of  the  utmost  importance  that  persons  dealing  with  joint 
stock  companies  should  be  in  no  doubt  as  to  who  are  the  persons  to 
whom  they  are  entitled  to  look  as  liable  to  perform  the  obligations 
and  pay  the  debts  of  the  partnership, 

I  shall  proceed  at  once  to  consider  this  second  question  — to  deter- 
mine what  are  the  relative  rights  of  Mr.  Oakes  and  the  creditors,  and 
for  this  purpose  shall  assume  it  to  be  true  that  he  was  induced  to 
take  shares  by  the  fraud  of  the  company,  or  of  those  for  whom  the 
company  became  responsible.  There  is  no  doubt  that  the  direct  rem- 
edy of  a  creditor  is  solely  against  the  incorporated  company.  He  has 
no  dealing  with  any  individual  shareholder,  and  if  he  is  driven  to 
bring  an  action  to  enforce  any  right  he  may  have  acquired,  he  must 
sue  the  company,  and  not  any  of  the  members  of  whom  it  is  com- 
posed. This  being  so,  the  argument  of  the  appellant  is,  that  it  is  only 
to  the  assets  of  the  company  that  the  creditor  can  resort,  and  so  that 
the  only  question  is,  of  what  those  assets  consist.  This  question,  he 
contends,  so  far  as  the  assets  consist  of  money  to  be  recovered  by  legal 
process  against  other  persons,  whether  shareholders  or  not,  can  only 
be  solved  by  ascertaining  what  rights  the  company  has  against  those 
other  persons.  If  in  any  proceeding  by  the  company  instituted  for 
the  purpose  of  recovering  money  from  any  person,  that  person  has  a 
valid  defence,  whether  legal  or  equitable,  the  appellant  contends  that 
the  sum  claimed  from  him  does  not  form  part  of  the  assets  of  the 
company.  These  assets,  he  says,  consist  solely  of  property  in  the 
actual  possession  of  the  company,  or  which  the  company  can  recover 
by  means  of  legal  proceedings.  In  this  case  the  appellant  contends 
that  he  was  induced  to  become  a  shareholder  by  means  of  a  fraud 
which  entitles  him  to  repudiate  the  status  of  shareholder,  and  to  say, 
as  between  himself  and  the  company,  that  he  never  held  a  share. 
And  if  he  can  say  this  against  the  company,  then  the  appellant  con- 
tends he  can  say  it  against  all  the  world,  for  his  liability  is  a  liability 
to  the  company  and  to  no  one  else. 

.  .  .  Sect.  74  [of  the  Companies  Act]  defines  contributories  to  be 
all  persons  liable  to  contribute  to  the  assets  in  the  event  of  the  com- 
pany being  wound  up ;  and  sect.  38  declares  that  on  that  event  every 
present  and  past  member  shall  be  liable  to  contribute  subject  to  cer- 
tain qualifications.  In  order  to  ascertain  who  are  designated  by  the 
word  "members"  in  sect.  38,  we  must  refer  to  sect.  23,  which  states 
that  every  person  who  has  agreed  to  become  a  member,  and  whose 
name  is  entered  on  the  register,  shall  be  deemed  to  be  a  member  of 
the  company. 

The  name  of  Mr.  Oakes  was  certainly  entered  on  the  register;  if, 
therefore,  he  agreed  to  become  a  member  within  the  meaning  of  this 
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23d  section,  he  is  a  contributory.  The  argument  is,  that  he  did  not 
so  agree,  because  all  which  he  did,  lie  did  under  the  influence  of  fraud 
and  misrepresentation.  But  assuming  all  that  to  be,  and  I  believe  it 
was,  just  as  Mr.  Oakes  represents  it,  still  he  did  agree  to  become  a 
member  —  that  is,  he  in  fact  agreed.  He  may  have  full  rights  against 
those  who  deceived  him,  but  with  that  the  outer  world  can  have  no 
concern. 

Appeal  dismissed. 


PENOBSCOT   RAILROAD  COMPANY  v.  WHITE. 

1856.     41  Maine,  512. 

Action  to  collect  an  assessment  levied  by  the  plaintiff  upon  the 
shares  of  its  stock  held  by  defendant. 

May,  J.  It  is  undoubtedly  true,  as  is  contended  by  the  able  coun- 
sel in  defence,  that  the  right  to  assess  money  upon  corporators  depends 
upon  the  right  to  use  it  when  assessed  and  paid ;  but  the  right  to  use 
it  may,  without  doubt,  exist,  notwithstanding  there  is  no  actual  in- 
debtedness on  the  part  of  the  corporation  existing  at  the  time  when 
the  assessment  is  made.  It  may  be,  and  often  is,  expedient  to  make 
assessments,  in  view  of  anticipated  liabilities,  to  be  subsequently  in- 
curred in  the  prosecution  of  the  general  purposes  for  which  the  cor- 
poration was  created ;  but  it  may  be  questioned,  whether  it  would  not 
generally  be  much  wiser,  and  would  not  better  promote  the  pecuniary 
interests  of  such  corporations,  to  postpone  the  making  of  their  con- 
tracts until  a  solvent  treasury  should  insure  the  prompt  performance 
of  them  on  their  part.  Contractors,  then,  would  have  no  occasion  to 
exact  exorbitant  prices,  because  of  the  uncertainty  of  their  being 
promptly  paid,  if  paid  at  all.  But  whether  expedient  or*  not  to  assess 
moneys,  in  anticipation  of  liabilities  to  be  subsequently  created,  there 
can,  in  our  judgment,  be  no  doubt  of  the  existence  of  the  power  in  the 
plaintiff  corporation  to  make  such  assessments,  and  if  rightly  made, 
we  know  of  no  authority,  and  none  has  been  cited,  tending  to  show 
that  such  assessments,  even  though  the  money  should  be  subsequently 
misappropriated  by  the  corporation  or  its  agents,  would  be  void  ;  nor 
can  we  perceive  any  reason  why  such  assessments,  if  made  to  raise 
money  for  the  general  but  legitimate  purposes  of  the  corporation, 
when  the  corporation,  through  its  directors,  had  made  contracts  for 
the  execution  of  those  purposes,  should  be  void,  even  though  it  might 
subsequently  turn  out  that  such  contracts  were  invalid,  for  want  of 
authority  in  the  directors  to  make  them.  In  such  a  case  the  enter- 
prise itself  is  lawful,  being  the  very  one  for  which  the  corporation 
was  created ;  but  the  mode  adopted  for  its  completion  is  unlawful, 
being  unauthorized  by  the  charter.     The  moneys  are  assessed  for  the 
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legitimate  objects  of  the  charter,  but  the  contracts  to  secure  the  ac- 
complishment of  those  objects  are  invalid.  Such  contracts  may  be 
avoided,  and  the  moneys  raised,  may,  notwithstanding,  be  appropri- 
ated in  conformity  with  the  charter  for  the  very  purposes  for  which 
the  corporation  w^as  created.  It  is,  therefore,  apparent  that  the  right 
to  make  assessments  cannot  be  made  to  depend  upon  any  actual  in- 
debtedness existing  at  the  time,  nor  defeated  by  any  apparent  indebt- 
edness incurred  under  a  contract  which  was  void.  It  ought,  perhaps, 
rather  to  be  presumed  that  the  corporation  will  effect  the  purposes  of 
its  charter  in  some  legal  way,  and  that  the  moneys  assessed  will  be 
invested  for  that  purpose. 


tJtJ^-*^ 
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1881.  Law  Journal  Chancery,  New  Sei-ies,  Vol.  50,  p.  827. 

^7  A  COMPANY  issued  shares,  which  were  thereafter  forfeited  to  the 

company  by  non-payment  of  calls.  The  company  then  sold  the  shares 
to  Ramwell  for  less  than  their  par  value.  On  the  winding-up  of  the 
company,  the  question  was  whether  Ramwell  was  bound  to  pay  the 
difference  between  the  par  value  of  these  shares  and  the  amount  actu- 
ally paid  for  them. 

Bacon,  V.  C  The  first  point  which  I  will  deal  with  is  the  question 
of  the  701,  which  the  oihcial  liquidator  says  ought  not  to  be  allowed 
to  Mr.  Ramwell,  because  section  25  of  the  Companies  Act,  1867,  re- 
quires that  any  agreement  acquiring  shares  at  less  than  the  nominal 
value  should  be  in  writing  and  registered,  and  there  is  no  such  con- 
tract here.  As  far  as  the  evidence  goes,  the  company  had  issued 
shares  to  certain  persons,  who  had  failed  to  fulfil  their  duties  by  pay- 
ing calls,  and  the  company  had  consequently  exercised  their  power  of 
cancelling  and  forfeiting  these  shares,  and  these  shares  became  the 
property  of  the  company  again  But  they  are  no  longer  shares  to  which 
the  registration  clause  applies  ;  they  are  not  shares  "■  issued  "  by  the 
company.  The  directors  had  these  shares  to  sell,  and  they  chose  to 
sell  them  for  701.  less  than  their  full  price.  These  shares  were  chat- 
tels in  their  possession,  —  things  they  could  sell,  things  they  had 
acquired  by  reason  of  the  forfeiture.  There  is  no  ground  for  saying 
that  such  a  transaction  ought  to  be  registered,  or  that  it  was  void  for 
want  of  registration. 
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PEOPLE   V.   BOARD   OF  RAILROAD    COMMISSIONERS. 

1903.    81  New  York,  Appellate  Division,  242. 

The  New  York  and  Port  Chester  Railroad  Company  petitioned  for 
a  certificate  that  public  convenience  and  necessity  required  the  con- 
struction of  the  railroad  proposed  in  its  articles  of  association.  The 
New  York,  New  Haven  &  Hartford  Railroad  Company  (the  relator 
herein)  opposed  the  application.  One  of  its  grounds  was  that  the 
company  had  not  been  organized  as  required  by  law. 

Parker,  P.  J.  It  is  further  urged  that  because  $2o,000,  being  ten 
per  cent  of  the  minimum  amount  of  the  capital  stock  of  tlie  company, 
had  not  been  paid  in  cash  at  the  time  the  certificate  of  incorporation 
was  filed,  such  filing  was  void  under  the  provisions  of  section  2  of 
the  General  Railroad  Law  (as  amd.  by  Laws  of  1892,  chap.  676),  and 
hence  that  the  applicant  has  no  lawful  organization.  Such  certificate 
was  filed  on  April  3,  1901,  and  it  is  clear  from  the  evidence  taken 
before  the  commissioners  that  at  that  time  none  of  the  stock  sub- 
scribed for  had  been  paid  for  in  cash.  The  names  of  every  subscriber 
for  stock,  and  the  amount  taken  by  each,  are  set  forth  in  the  certificate 
filed,  from  which  it  appears  that  the  requisite  ten  per  cent  had  been 
subscribed  for,  and  there  is  an  affidavit  annexed  to  the  certificate, 
made  by  three  of  the  directors,  that  it  had  all  been  paid  for  in  cash. 
But,  as  a  matter  of  fact,  not  one  of  such  subscribers  had  paid  anything. 
One  Gotshall,  who  was  neither  a  director  nor  a  subscriber  for  stock, 
had,  on  the  second  day  of  April,  drawn  his  check  on  the  Garfield 
National  Bank  against  his  own  individual  account  for  the  sum  of 
$25,000,  payable  to  his  own  order,  and  by  him  endorsed  as  follows  : 
*•  For  deposit  to  the  credit  of  the  account  of  the  New  York  and  Port 
Chester  Railroad  Company,  or  C.  0.  Mailloux."  Such  check  he  de- 
livered to  Mailloux,  who  was  a  director  of  the  company,  and  undoubt- 
edly he  had  sufficient  funds  in  bank  to  meet  it,  and  also  intended  it 
as  the  payment  to  the  company  required  by  such  section  2.  ]Mailloux 
ield  such  check  until  April  eleventh,  when  it  was  presented  to  the 
Garfield  National  Bank,  and,  upon  being  cashed,  the  amount  was 
passed  to  the  credit  of  the  railroad  company  in  such  bank.  Such 
check  was  not  certified,  and  very  clearly  no  arrangement  had  been 
made  with  the  bank,  or  in  any  manner,  by  force  of  which  the  fund 
against  which  it  was  drawn  was  appropriated  solely  to  its  payment. 
At  any  time  before  its  presentment,  the  fund  in  bank  was  subject  to 
Gotshall's  order,  and  absolute  and  final  control  of  it  had  not  been  given 
to  the  company.  Hence,  within  the  decisions,  I  am  of  the  opinion 
that  such  check  cannot  be  deemed  a  payment  in  cash.  (Matter  of 
Kings,  Queevs  &  Suffolk  Railroad  Co.,  6  App.  Div.  24:1 ;  Durant  v. 
Abendroth,  69  N.  Y."i48.) 
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The  distinction  as  to  when  a  check  may,  and  when  it  may  not,  be 
deemed  c«s/i  is  made  apparent  by  the  following  language  used  in 
White  V.  Eiseman,  134  N.  Y.  101, 107,  to  wit :  "  We  think  that  where 
the  money  is  actually  in  the  bank  to  the  credit  of  the  special  partner, 
and  he  gives  absolute  and  final  control  of  it  to  the  cjeneral  partner,  it 
should  be  regarded  as  a  payment  in  cash.  The  delivery  of  a  certified 
check  to  the  payee  has  this  effect." 


LAKE  SUPERIOR  IRON  COMPANY  v.  DREXEL. 

1882.     90  New  I'o?-Z.-,  87. 

Earl,  J.  This  is  an  action  against  the  defendant  as  a  stockholder 
of  the  Blair  Iron  and  Steel  Company  to  recover  the  amount  of  a  debt 
due  from  that  company  to  the  plaintiff,  on  the  ground  that  the  com- 
pany was  not  so  organized  as  to  protect  its  stockholders  from  individual 
liability.  The  company  was  organized  January  G,  1873,  under  the 
General  Manufacturing  Act  (Chap.  40  of  the  Laws  of  1848),  with  a 
nominal  capital  of  $2,500,000,  divided  into  twentv-fiveJ"hnngnT^f|  shares 
of  $100  each.  The  certificate  of  incorporation  was  signed  by  Blair, 
Struthers,  Hall,  Smith,  and  Miller,  who  were  also  designated  as  trus- 
tees to  manage  the  affairs  of  the  company  for  the  first  year.  The 
objects  of  the  corporation,  as  stated  in  the  certificate,  were  "  the  manu- 
facturing of  iron  and  steel  and  of  such  articles  as  may  be  used  in  such 
manufacture ;  also  the  mining  and  transporting  of  such  minerals  as 
may  be  used  in  such  manufacture."  The  five  trustees  met  in  New 
York  City  on  the  twentieth  day  of  January,  and  elected  Blair  presi- 
dent and  Smith  secretary  and  treasurer  of  the  company.  At  that 
meeting  Struthers^  one  of  the  trustees^  in  behalf  of  the  firm  of  Blair, 
Foster  &  Struthers,  of  which  firm  he  was  a  member,  submitted  a  writ- 
ten  j)roposition.  to  the  company  to  sell  to  it  _certain  patents.  fiii_Jihe_ 
manufacture  of  iron  and  steel  and  certain  works  at  Pittshurghj^ Penn- 
sylvania, for  the  price  of  $2,500,000,  and  to  receive  in  ]);iyni('nt  tJiere-_ 
for  jthe"jwhole  capital  stock  of  the  compam'.  The  })roi)Osition  also 
contained  this  provision :  "  Of  the  twenty-five  thousand  shares  of 
stock,  however,  so  delivered  to  us  in  payment  for  said  patents  and 
property,  we  agree  to  place  six  thousand  shares  in  the  hands  of  Gen. 
A.  S.  Diven,  as  mutual  trustee  for  us,  the  Blair  Iron  and  Steel  Com- 
pany, and  the  persons  who  may  become  purchasers  of  said  six  thou- 
sand shares;  it  being  understood  that  said  shares  maybe  sold  for  $50 
per  share,  one  third  thereof  to  be  paid  down  when  the  whole  of  said 
six  thousand  shares  shall  be  subscribed  for  and  taken,  half  of  which, 
first  payment  shall  be  paid  over  ])y  said  trustee  to  us  when  received 
by  him,  juid  the  other  half  to  tlie  treasurer  for  the  use  of  the  coinpan}^^^ 
and  the  whole  amount  of  the  remaining  two  thirds  thereof  shall  be 
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paid  over  by  him,  when  received,  to  the  treasurer,  for  the  use  of  said_ 
'comp^ny:^  AiicT  we" "agree  further  loTransfer  to  said  A.  S.  Diven,  as 
tiFustee,  three  thousand  of  the  said  twenty -five  thousand  shares,  for  the 
future  use  and  benefit  of  said  company,  and  the  whole  of  the  proceeds 
thereof  when  sold  to  be  paid  and  accounted  for  by  him  to  said  com- 
pany ;  the  trustees  to  direct  the  sale  of  said  three  thousand  shares  at 
such  time  and  on  such  terms  as  they  may  think  best  for  the  interest  of 
the  company."  This  proposition  was,  by  a  resolution  of  the  trustees^. 
accepted,  and  a  direction  was  made  that  the  stock  be  issued  to  Blair, 
FosteF^  Struthers,  the  certificates  thereof  to  be  signed  by  the  presi- 
dent and  secretary.  On  the  same  day  a  subscription  paper  was  prepared, 
to  be  signed  by  persons  who  wished  to  subscribe  for  the  six  thousand 
shares  at  fifty  per  cent  of  their  par  value.  That  paper  recited  that  the 
whole  capital  stock  of  the  company  had  been  paid  up  by  the  transfer 
of  the  patents  and  the  works,  and  all  issued  to  Blair,  Foster  &  Struthers, 
who  agreed  to  place  in  the  hands  of  Diven,  as  trustee,  nine  thousand 
shares,  to  be  used  as  working  capital  for  the  company,  excepting 
$50,000  of  the  proceeds  thereof,  which  was  first  to  be  paid  to  them, 
and  that  the  trustees  of  the  company  had  ordered  the  sale  of  six  thou- 
sand shares  at  $50  per  share.  The  defendant  subscribed  this  paper 
for  five  hundred  shares  at  $50  per  share,  and  all  the  six  thousand  shares 
were  subscribed  for  by  the  twelfth  day  of  April,  1873,  when  a  formal 
transfer  of  the  patent  and  works  was  made  to  the  company.  On  that 
day  a  certificate  of  stock  for  twenty -five  thousand  shares  numbered 
"  Zero  "  was  issued  to  Blair,  Foster  &  Struthers,  and  on  the  same  day 
it  was  returned  and  cancelled  and  a  certificate  numbered  "  1 "  for  six 
thousand  shares  and  another  numbered  "  2  "'  for  three  thousand  shares 
were  issued  to  Diven  as  trustee,  and  a  certificate  for  the  remaining 
sixteen  thousand  shares  was  issued  to  Blair,  Foster  and  Struthers. 

The  proceeds  of  the  six  thousand  shares  subscribed  for  at  $50  per 
share  were  paid  to  the  treasurer  of  the  company,  and  out  of  the  same 
$50,000  were  paid  to  Blair,  Foster  &  Struthers,  according  to  the  terms 
of  their  proposition  as  above  set  out. 

Section  10  of  the  act  of  18-18  provides  that  all  the  stockholders  of 
every  company  incorporated  under  that  act  "  shall  be  severally  in- 
dividually liable  to  the  creditors  of  the  company  in  which  they  are 
stockholders  to  an  amount  equal  to  the  amount  of  stock  held  by  them 
respectively  for  all  debts  and  contracts  made  by  such  company  until  the 
whole  amount  of  capital  stock  fixed  and  limited  by  such  company  shall 
have  been  paid  in"  ;  and  section  14  provides  that  '^nothing  but  money 
shall  be  considered  as  payment  of  any  part  of  the  ca])ital  stock."  In 
1853,  by  the  act  chapter  333  of  that  year,  the  act  of  1848  wa>-elli ended, 
by  providiiig  that  thejtrust^pps  nf  rm.y--cftm|>a4^-fYmn'Pfr'iinr1PT  that  act 
"  Uj^yr  phrchase  mines,  manufactories,  and  other  property  necessary 
for  their  business,  and  issue  stock  to  the  amount  of  the  value  thereof 
in  payment  therefor;  and  the  stock  so  issued  sliaii  be  declared  and  7 
taken  to  be  full  stock  and  not  liable  to  any  further  calls  ;  neither  shall 
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the  holders  thereof  be  liable  for  any  further  paymeuts  uuder  the  pro- 
visions of  the  tenth  section  of  the  said  act."  The  claim  of  the  plaintiff 
is  that  the  whole  amount  of  the  capital  stock  was  not  paid  in,  and 
hence  that  the  defendant  is  liable  to  it  under  section  10  above  set  out ; 
and  it  contends  that  it  conclusively  appears  that  Blair,  Foster  & 
Struthers  actually  received  only  sixteen  thousand  shares  of  the  stock 
and  $50,000  in  cash  for  the  property  which  they  transferred  to  the 
company. 

All  the  trustees  who  took  from  Blair,  Foster  &  Struthers  the  trans- 
fer of  the  property  and  caused  the  stock  to  be  issued  to  them,  were 
called  as  witnesses  upon  the  trial,  and  each  testified  that  he  acted  in 
good  faith  in  the  transactions  and  believed  the  property  received  was 
w^^'Tihe__gam^ot  f  i;,OUU.00O,  and  the  defendant  also  gave  evidence 

(tending  to  show  that  the  trustees  had  good  grounds  for  believing  that 
the  property  was  worth  the  sum  named,  and  that  the  stock  was  issued 
therefor  in  good  faith. 
At  the  close  of  the  evidence  on  both  sides,  plaintiff's  counsel  moved 
the  court  to  direct  a  verdict  for  the  plaintiff  upon  the  ground  that  "  the 
capital  stock  of  the  defendant's  corporation  being  fixed  at  twentj-five 
thousand  shares,  and  sixteen  thousand  shares  having  been  issued  in 
payment  for  property,  and  six  thousand  shares  being  issued  to  cash  sub- 
scribers at  fifty  per  cent  of  their  par,  the  capital  has  never  been  fully 
paid  as  required  by  law."  Defendant's  counsel  moved  the  court  to  direct 
a  verdict  for  the  defendant,  and  to  hold  that  there  was  nothing  in  the 
case  which  would  justify  the  jury,  if  the  question  were  submitted  to 
them,  in  finding  that  the  sale  of  the  property  was  made  in  bad  faith, 
or  with  the  intention  to  evade  the  requirements  of  the  statute.  TliS. 
court  iloiiii'd  both  motions  and  held  tliat  the  case  shoulil  be  submitted 
to  the  jury  Tor  tliciii  to  dutermine  whether  the  receivini^^  the  property 
and  issuiii!^^  the  stoclx'  tlicrcf'oi-  was  an  honest  transaction^  con  sum  mated 
"in  ^lod  faitli,  or  wln'tlicr  it  was  a  srlieme  to  evade  the  statute.  In 
"chargin^^  tlie  jur\'  tin-  court  sai<l :  "  Tlie  real  question,  therefore,  is 
whether  the  property  was  placed  and  taken  at  a  higher  valuation  with 
a  fraudulent  purpose,  with  the  intent  of  evading  the  provisions  of  the 
statute." 

We  are  of  opinion  that  the  court  committed  no  error  in  the  submis- 
sion of  the  case  to  the  jury.  In  Douglass  v.  Ireland,  73  N.  Y.  100,  it 
was  laid  down  as  the  law  in  this  state  that  to  charge  a  holder  of  stock, 
issued  upon  and  for  the  purchase  of  property,  individually  for  the 
debts  of  the  company,  it  is  not  enough  to  prove  that  the  property  was 
jjurchased  and  paid  for  at  an  overvaluation  through  a  mistake  or  error 
of  judgment  on  the  part  of  the  trustees,  but  that  it  must  be  shown  that 
the  purchase  at  the  price  agreed  upon  was  in  bad  faith  and  to  evade  the 
statute;  and  that  all  that  is  necessary  to  establish  the  legal  fraud  and 
take  the  stock  issued  out  of  the  immunity  assured  to  stock  honestly  is- 
sued in  pursuance  of  the  act  of  1853  is  to  prove  two  facts  :  (1)  That  the 
stock  issued  exceeded  in  amount  the  value  of  the  property  in  exchange 
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for  which  it  was  issued ;  and  (2)  that  the  trustees  deliberately  and 
with  knowledge  of  the  real  value  of  the  property  overvalued  it,  and 
paid  in  stock  for  it  an  amount  which  they  knew  was  in  excess  of  its 
actual  value.  In  that  case  the  whole  capital  stock  of  the  company, 
three  thousand  shares,  was  issued  for  property  to  one  Horton,  and  he, 
in  pursuance  of  an  agreement  with  the  company,  on  or  about  the  same 
date,  transferred  back  to  the  company  six  hundred  shares,  to  be  sold 
to  pay  the  contract  price  which  Horton  had  agreed  to  pay  for  some  of 
the  very  property  transferred  to  the  company  for  its  stock,  and  also 
one  thousand  shares  for  the  purpose  of  enabling  the  company  to  raise 
a  working  capital  by  the  sale  of  the  same.  The  question  of  the  value 
of  the  property  received  for  the  stock  was  submitted  to  a  jury,  and 
they  found  it  to  be  $65,000,  and  the  other  questions  in  the  case  were 
decided  by  the  court  and  it  found  that  the  value  of  the  property  was 
so  disproportionate  to  the  nominal  value  of  the  stock  as  to  take  the 
case  out  of  a  sound  discretion  exercised  by  the  trustees ;  that  the  trans- 
action was  a  fraud  upon  the  law  and  could  not  be  upheld  as  a  mistake 
or  innocent  misunderstanding  of  the  value  of  the  property ;  that  the 
capital  had  not  been  paid  in  as  required  by  the  statute,  and  that 
the  defendant  was  therefore  liable.  The  decision  of  the  trial  term 
in  that  case  was  upheld,  not  upon  the  theory  that  as  matter  of 
law  upon  the  facts  proved  the  capital  stock  had  not  been  paid  in,  but 
upon  the  findings  of  fact  that  it  had  not  been  paid  in ;  and  whether 
it  was  paid  in  or  not  was  treated  as  a  question  of  fact  which  was 
found  against  the  defendant.  Afterward  another  action  was  com- 
menced against  the  same  defendant  by  another  plaintiff,  and  upon 
substantially  the  same  evidence  the  jury  rendered  a  verdict  in  favor 
of  the  defendant,  and  the  judgment  entered  thereon  was  affirmed  at 
the  General  Term,  upon  the  ground  that  the  trial  judge  had  substan- 
tially followed  the  case  of  Doiifflass  v.  Ireland  in  submitting  the  case 
to  the  jury.     {Brockicay  v.  Ireland,  61  How.  Pr.  372.) 

In  this  case  the  evidence  was  very  persuasive,  that  the  trustees,  Vn. 
exchanging  the  stock  of  the  company  for  the  property  taken,  were  en- 
deavoring to  evade  and  circumvent  the  law,  but  it  was  not  conclusive. 
Another  view  of  the  evidence  was  possible,  and  that  is,  that  the  parties 
believed  the  property  to  be  worth  $2,500,000,  for  the  uses  and  pur- 
poses of  the  corporation,  and  that  the  trustees  actually  gave  the  entire 
stock  for  it.  The  title  to  the  stock  passed  out  of  the  company,  and 
Blair,  Foster  &  Struthers  could  then  do  with  the  stock  what  they 
pleased,  sell  it,  give  it  away,  or  transfer  a  portion  of  it  to  the  company, 
in  order  that  the  business  of  the  company  might  be  successfully  prose- 
cuted, and  thus  the  sixteen  thousand  shares  of  stock  still  held  by  them 
rendered  more  valuable. 

"When  they  transferred  the  nine  thousand  shares  they  made  a  trans- 
fer of  actual  stock  which  had  been  paid  for,  which  belonged  to  them, 
and  which,  but  for  their  agreement  with  the  company,  they  could  hold 
against  it.   The  fact  that  they  were  under  obligation  to  devote  a  portion 
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of  the  stock  received  by  them  to  the  purposes  of  creating,  through  a 
trustee,  a  working  capital  for  the  company,  by  which  they  were  to  be 
benefited  more  than  all  others,  no  more  altered  the  real  nature  of  the 
transaction  than  if  they  had  agreed  to  contribute  a  large  sum  of  money 
toward  the  working  capital  instead  of  stock.  It  could  not  be  said,  as 
matter  of  law,  that  the  property  transferred  for  the  stock  was  not  worth 
the  nominal  value  of  the  stock,  or  that  the  trustees  did  not  believe, 
and  have  reasons  to  believe,  that  it  was,  and  it  could  not  be  said  that 
they  did  not  issue  the  whole  amount  of  the  stock  in  payment  for  the 
property,  because  they  did,  in  form,  so  issue  it.  Whether  the  form 
the  transaction  took  was  a  mere  sham,  intended  as  an  evasion  of  the 
statute,  was  a  question  of  fact  for  the  determination  of  the  jury. 

It  may  be  said  that  the  statute  may  thus  easily  be  circumvented  and 
evaded ;  but  the  policy  of  the  law  will  be  preserved  and  enforced  if  all 
the  questions  of  fact  in  such  cases  be  left  to  the  jury  under  principles 
laid  down  in  the  cases  cited. 

If  right  in  the  views  thus  far  expressed,  no  error  was  committed  by 
the  trial  judge  in  his  charge  to  the  jury  and  in  his  refusals  to  charge 
as  requested  by  plaintiff's  counsel. 

The  exceptions  taken  during  the  progress  of  the  trial  to  rulings  upon 
questions  of  evidence  have  been  carefully  examined  and  considered, 
and  it  is  not  believed  that  any  of  them  point  out  any  error  which  calls 
for  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tkacy,  J,,  who  does  not  vote. 

Judgment  affirmed. 
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1905.     69  New  Jersey  Equity,  36. 

The  Columbia  Straw  Paper  Company,  a  New  Jersey  corporation, 
upon  its  organization  in  1892,  purchased  from  one  Emanuel  Stein,  of 
Chicago,  thirty-nine  different  mills  or  plants,  for  the  manufacture  of 
straw  paper  at  a  valuation  of  $5,000,000.  Stein  had  at  or  about 
the  same  time  secured  these  mills  at  an  aggregate  price  of  not  over 
$2,250,000.  The  corporation  became  insolvent,  and  the  creditors, 
through  the  receiver,  sought  to  fasten  a  liability  upon  the  original 
stockholders  (who  had  taken  the  stock  with  notice  of  the  facts  stated 
above),  on  the  ground  that  they  occupied  the  position  of  subscribers 
to  the  capital  stock  who  hatl  not  paid  their  subscriptions. 

Pitney,  V.  C,  granted  the  relief  sought.     He  said,  in  part:  — 
No  doubt  each  of  these  investors  really,  and  therefore  in  good  faith, 
hoped  and  expected  that  the  enterprise  would  prove  what  they  called 
a  success ;  that  is,  that  the  bonds  were  entirely  safe,  and  so,  probably. 
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was  the  preferred  stock,  and  in  like  manner  it  was  hoped  and  expected 
that  the  common  stock  would  receive  periodical  dividends  for  a  x>eriod 
of  time  long  enough  at  least  to  enable  some,  if  not  all,  of  it  to  be 
marketed,  or,  to  use  the  apt  phrase  which  has  been  applied  to  such 
transactions,  "  to  be  distributed  to,"  and  later  to  be  "  digested  by  the 
jnibllc." 

I  am  unable  to  find  that  the  defendants'  belief  and  faith  went  be- 
yond this. 

But  I  am  unwilling  to  adopt  the  notion  that  this  sort  of  good  faith 
is  that  which  is  required  in  order  to  legalize  transactions  like  this 
under  consideration. 

And  here  we  find  the  real  motive  and  reason  which  give  rise  to 
these  inflated  values  and  "watering"  of  capital  stock.  It  is  the  de- 
sire and  intention  to  sell  shares  in  a  property  owned  by  the  corpora- 
tion —  for  that  is  what  capital  stock  represents  —  for  more  than  they 
are  really  worth.  And  therein  lies  the  intrinsically  fraudulent  char- 
acter of  these  transactions. 

I  feel  justified  in  so  characterizing  them,  since  the  overvaluation  of 
the  property  does  not  at  all  or  in  any  manner  increase  its  intrinsic  or 
practical  value,  or  in  the  least  degree  promote  the  real  prosperity  of 
the  enterprise.  A  single  paper  mill  will  turn  out  just  as  much  pro- 
duct capitalized  at  $100,000  as  $200,000,  and  its  rental  value  will  be 
practically  the  same.  The  earnings  and  profit  due  to  good  manage- 
ment and  skillful  handling  of  the  product  will  be  the  same,  and  these 
last  do  not  depend  at  all  upon  the  product-producing  capacity  of 
the  mill.  Finally,  the  division  of  the  profits,  if  any  there  be,  among 
the  stockholders  will  be  on  the  same  basis,  and  the  amount  received 
by  each  stockholder  will  be  the  same,  the  only  difference  being  in  the 
percentage  of  the  division,  and  the  market  values  of  the  shares  will 
finally  settle  down  to  the  gauge  of  the  dividends  earned  and  declared. 

But  this  straightforward  mode  of  doing  business  does  not  satisfy 
the  present-day  promoter,  whose  object  in  making  an  overvaluation  is 
twofold. 

First.  To  sell  shares  at  more  than  their  real  value,  and  thereby 
secure  a. profit  immediately  in  hand.  ("Profit"  is  the  word  used  by 
Mr.  Samuel  Untermeyer  in  his  evidence.) 

Second.    To  obtain  mercantile  credit  based  on  a  large  capital. 

A  large  number  of  authorities,  in  apparent  support  of  inflated  values 
for  purposes  of  capitalization,  from  different  states  in  the  union,  were 
cited  by  counsel  for  defendants. 

I  shall  not  stop  at  this  moment  to  discuss  their  value  in  this  state 
and  in  this  connection,  because  I  find  the  law  laid  down  in  this  state, 
under  this  statute,  by  the  court  of  errors  and  appeals  in  the  very  re- 
cent case,  cited  by  the  defendants,  of  Donald  v.  American  Smelting 
Co.,  62  N.  J.  Eq.  (17  Dick.)  729.  That  case  arose  under  the  act  of 
1896,  in  which  the  language  of  the  governing  section  (section  49)  is 
more  liberal  than  the  corresponding  section  of  the  act  governing  the 
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present  case,  in  that  it  has  added  the  words,  "  and  in  the  absence  of 
actual  fraud  in  the  transaction,  the  judgment  of  the  directors  as  to  the 
vahie  of  the  property  purchased  shall  be  conclusive." 

That,  indeed,  was  a  suit  by  a  stockholder  in  a  corporation,  already 
organized  and  engaged  in  its  legitimate  business,  to  restrain  an  issue 
of  stock  in  payment  of  additional  property  to  be  purchased,  but  the 
rule  laid  down  by  the  learned  judge,  who  spoke  for  a  majority  of  the 
court,  applies  with  equal,  and  I  think  greater,  force  to  the  present  case, 
where  creditors  are  asking  for  payment  of  their  just  debts. 

After  quoting  (p.  731)  section  48,  and  a  portion  of  section  49  of  the 
act  of  1896,  he  proceeds :  "  The  meaning  of  section  48  is  not  question- 
able. The  money  must  equal  the  face  value  of  the  stock.  The  lan- 
guage of  section  49  is  even  more  explicit.  The  corporation  may  issue 
stock  to  the  amount  of  the  value  of  the  jivopertij.  The  value  of  the  pro- 
perty in  the  one  case  just  as  the  value  of  the  money  in  the  other  must  at 
least  equal  the  face  value  of  the  stock.  Such  was  the  view  expressed 
for  this  court  by  Mr.  Justice  Depue  in  Wetherhee  v.  Baker,  35  N.  J. 
Eq.  (8  Stew.)  501,  and  supported  by  abundance  of  authority. 

"  The  distinction  between  the  contemplated  issue  of  corporate  stock 
for  property  and  its  issue  for  money  lies  not  in  the  rule  for  valuation, 
but  in  the  fact  that  different  estimates  may  be  formed  of  the  value 
of  property.  When  such  differences  are  brought  before  judicial  tri- 
bunals, the  judgment  of  those  who  are  by  law  entrusted  with  the 
power  of  issuing  stock  'to  the  amount  of  the  value  of  the  property,' 
and  on  whom,  therefore,  is  placed  the  first  duty  of  valuing  the  pro- 
perty, must  be  accorded  considerable  weight,  but  it  cannot  be  deemed 
conclusive  when  duly  subjected  to  judicial  scrutiny.  Nor_is  itjieces- 
sary  that  conscious  overvaluation  or  any  other  form  of  fraudulent  con- 
duct on  the  part  of  these  primary  valuers  should  be  shown  to  justify 
judicial  interposition.  Their  honest  judgment,  if  reached  without  due 
examination  into  the  elements  of  value,  or  if  based  in  part  itpon  an  esti- 
mate of  matters  which  really  are  not  property,  w  if  plainly  warped  by 
self-interest,  may  lead  to  a  violation  of  the  stat^itory  rule  as  surely  as 
would  corrupt  motive. 

"  The  cases  in  this  state  to  which  we  are  referred  (citing  cases)  in  sup- 
port of  the  proposition  that  the  honest  judgment  of  the  managers  of  a 
corporation,  with  respect  to  matters  intra  vires,  cannot  be  disturbed 
at  the  instance  of  stockholders,  all  relate  t(J  transactions  for  which 
the  legislature  has  set  up  no  other  criterion  than  the  discretion  of 
those  managers.  But  the  original  issue  of  corporate  stock  is  a  special 
function,  in  the  exercise  of  which  the  legislature  has  fixed  the  stand- 
ard to  be  observed,  and  it  is  the  duty  of  the  courts,  so  far  as  their  juris- 
diction extends,  to  see  that  this  standard  is  not  violated,  either  inten- 
tionally or  unintentionally." 

This  language,  as  I  understand  it,  contains  the  very  ratio  decidendi 
of  the  case  then  under  consideration,  and  is,  therefore,  binding  on  me, 
even  if  I  did  not  concur  in  it,  which  I  do  most  heartily. 
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The  intention  of  the  legislature  expressed  in  these  sections  in  ques- 
tion, in  my  judgment,  manifestly  was,  that  the  capital  stock  of  all  cor- 
porations should  at  the  start  represent  the  same  value  whether  paid 
for  in  property  or  money.  That  result  can  only  be  obtained  by  sup- 
posing that  the  property  is  to  be  appraised  at  its  actual  cash  value, 
precisely  as  if  a  board  of  directors  with  the  whole  capital  stock  actu- 
ally paid  in  cash  is  dealing  at  actual  "  arms'-length  "  as  real  purchasers 
with  the  owner  of  property  proposed  to  be  purchased  as  a  real  vendor 
without  any  interest  in  the  directors  to  overvalue  the  property  or  other 
interests  inconsistent  with  the  real  interest  of  the  stockholders  as  such. 

I  say  "at  the  start,"  because  we  all  know  tliat  property  purchased 
in  good  faith  for  cash  is  liable  afterwards  to  depreciate  in  value  owing 
to  circumstances  not  foreseen  at  the  time  of  its  purchase.  j.      y  X 
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After  all,  it  seems  to  me  that  the  true  test,  under  this  statute,  as 
applied  to  the  case  here  in  hand,  is  this  :  if  the  company  actually  had 
to  its  credit  in  the  bank  the  sum  of  $5,000,000  would  it  have  been 
willing  to  have  paid  that  price  in  cash  for  the  property  in  question 
for  the  uses  and  purposes  to  which  it  proposed  to  devote  it ;  would 
the  property  be  worth  that  sum  in  cash  to  the  company  ?  j^^j^*^ 

Any  less  severe  test  will,  it  seems  to  me,  fail  to  satisfy  the  letter 
and  spirit  of  the  two  sections  of  the  act  before  recited,  which  seem  to 
me  clearly  to  require  that  the  shares  of  capital  stock  of  any  company 
organized  under  the  act  in  force  when  this  company  was  organized 
should  be  of  equal  value  whether  paid  for  in  cash  or  property  pur- 
chased.^ 

1  See  an  article  in  22  Harvard  Law  Revieto,  319,  by  George  W.  Wickersham,  Attorney- 
General  of  the  United  States,  in  the  course  of  which  the  author  says:  — 

"In  the  case  of  corporations  operating  public  utilities,  the  public  has  undoubtedly  a 
legitimate  interest  in  the  amount  of  capital  stock  wiiich  may  be  issued,  and  the  value  placed 
by  the  organizers  upon  property  acquired  as  a  basis  for  stock  issue,  because  the  reasonable- 
ness of  rates  charged  the  public  for  the  use  of  the  utilities  operated  may  depend  to  some 
extent  upon  the  actual  amount  of  legitimate  capital  invested  in  the  enterprise,  and  on  which 
the  corporation  has  concededly  the  right  to  earn  a  fair  return. 

"But,  a  priori,  there  would  seem  to  be  no  reason  why  the  incorporators  of  an  ordinary 
trading  or  business  corporation  should  not  ascribe  any  value  they  please  to  property  with 
which  the}'  propose  to  engage  in  business,  for  the  purpose  of  fixing  the  amount  of  the  capi- 
tal stock,  nor  why  they  should  not  give  an  interest  in  that  capital  by  the  issue  of  certili- 
cates  representing  shares  therein  to  those  who  may  have  promoted  or  brought  about  the 
organization,  §2joi2j;.as.thex_do_not  deceive  the  public  or  those  who  may  have  to  deal  with. 
the  company,  either  by  misrepresentationoTsuppression'orrE^acts." 
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20  Pickering  (Mass.),  9. 

Assumpsit  on  an  oral  agreement  of  the  defendant,  to  sell  to  the 
plaintiff  two  hundred  shares,  with  all  the  earnings  thereon,  in  a  Con- 
necticvit  corporation. 

Verdict  for  plaintiff.  Motion  to  set  aside  verdict.  One  ground  of 
the  motion  was,  because  the  contract  set  up  was  within  the  statute  of 
frauds. 

Bartlett  and  F.  C.  Loring,  for  the  motion. 

C.  P.  Curtis,  and  B.  B,  Ctirtis,  coiitra. 

Shaw,  C.  J.  [After  deciding  another  question.]  But  by  far  the 
most  important  question  in  the  case,  arises  on  the  objection,  that  the 
case  is  within  the  statute  of  frauds.  This  statute,  which  is  copied  pre- 
cisely from  the  English  statute,  is  as  follows :  "No  contract  for  the 
sale  of  goods,  wares  or  merchandise  for  the  price  of  ten  pounds  ($33.33) 
or  more,  shall  be  allowed  to  be  good,  except  the  purchaser  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain,  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agent,  thereunto 
lawfully  authorized." 

This  being  a  contract  for  the  sale  of  shares  in  an  incorporated  com- 
pany in  a  neighboring  State,  for  the  price  of  more  than  ten  pounds,  and 
no  part  having  been  delivered,  and  no  purchase  money  or  earnest  paid, 
the  question  is,  whether  it  can  be  allowed  to  be  good,  without  a  note  or 
memorandum  in  writing,  signed  by  the  party  to  be  charged  with  it. 
This  depends  upon  the  question,  whether  such  shares  are  goods,  wares 
or  merchandise  within  the  true  meaning  of  the  statute. 

It  is  somewhat  remarkable  that  this  question,  arising  on  the  St.  29 
Car.  2,  in  the  same  terms,  which  ours  has  copied,  has  not  been  defini- 
tively settled  in  England.  In  the  case  of  Pickering  v.  Applebij,  Com. 
Rep.  354,  the  case  was  directly  and  fully  argued,  before  the  twelve 
judges,  who  were  equally  divided  upon  it.  But  in  several  other  cases 
afterwards  determined  in  Chancery,  the  better  opinion  seemed  to  be, 
that  shares  in  incorporated  companies,  were  within  the  statute,  as  goods 
or  merchandise.  Mussell  v.  Cooke,  Free,  in  Ch.  533  ;  Crull  v.  Dodson, 
Sel.  Cas.  in  Ch.  41. 
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We  are  inclined  to  the  opinion,  that  the  weight  of  authorities,  in  mod- 
ern times,  is,  that  contracts  for  the  sale  of  stocks  and  shares  in  incor- 
porated companies,  for  more  than  ten  pounds,  are  not  valid,  unless 
tiiere  has  been  a  note  or  memorandum  in  writing,  or  earnest  or  part 
pa3'ment.  4  Wheaton,  89,  note  ;  3  Starkie  on  P>id.  4th  Amer.  Edit. 
608. 

Supposing  this  a  new  question  now  for  the  first  time  calling  for  a 
construction  of  the  statute,  the  Court  are  of  opinion  that  as  well  by 
its  terms,  as  its  general  policy,  stocks  are  fairly  within  its  operation. 
The  v/ords  "goods"  and  "  merchandise,"  are  both  of  very  large  sig- 
nification. Bona^  as  used  in  the  civil  law,  is  almost  as  extensive  as 
personal  property  itself,  and  in  many  respects  it  has  nearly  as  large  a 
signification  in  the  common  law.  The  word  "merchandise"  also,  in- 
cluding in  general  objects  of  traffic  and  commerce,  is  broad  enough  to 
include  stocks  or  shares  in  incorporated  companies. 

There  are  many  cases  indeed  in  which  it  has  been  held  in  England, 
that  buying  and  selling  stocks  did  not  subject  a  person  to  the  operation 
of  the  bankrupt  laws,  and  thence  it  has  been  argued  that  they  cannot 
be  considered  as  merchandise,  because  bankruptcy*  extends  to  persons 
using  the  trade  of  merchandise.  But  it  must  be  recollected  that  the 
bankrupt  acts  were  deemed  to  be  highly'  penal,  and  coercive,  and 
tended  to  deprive  a  man  in  trade  of  all  his  property.  But  most  joint 
stock  companies  were  founded  on  the  hypothesis  at  least,  that  most  of 
the  shareholders  took  shares  as  an  investment  and  not  as  an  object  of 
traffic  ;  and  the  construction  in  question  only  decided,  that  by  taking 
and  holding  such  shares  merely  as  an  investment,  a  man  should  not  be 
deemed  a  merchant  so  as  to  subject  himself  to  the  highly  coercive  pro- 
cess of  the  bankrupt  laws.  These  cases,  therefore,  do  not  bear  much 
on  the  general  question. 

The  main  argument  relied  upon,  b}-  those  who  contend  that  shares 
are  jiot  within  the  statute,  is  this.  That  statute  provides  that  such  con- 
tract shall  not  be  good  t&c,  among  other  things,  except  the  purchaser 
shall  accept  part  of  the  goods.  From  this  it  is  argued,  that  bj-  neces- 
sary implication,  the  statute  applies  only  to  goods,  of  which  part  may 
be  delivered.  This  seems  however  to  be  rather  a  narrow  and  forced 
construction.  The  provision  is  general,  that  no  contract  for  the  sale 
of  goods  «&c.  shall  be  allowed  to  be  good.  The  exception  is,  when  part 
are  delivered  ;  but  if  part  cannot  be  delivered,  then  the  exception  can- 
not exist  to  take  the  case  out  of  the  general  prohibition.  The  provision 
extended  to  a  great  variety  of  ol>jects,  and  the  exception  ma^'  well  be 
construed  to  appl>'  only  to  such  of  those  objects  to  which  it  is  appli- 
cable, without  affecting  others,  to  which  from  their  nature  it  cannot 
apply. 

There  is  nothing  in  the  nature  of  stocks,  or  shares  in  companies,  which 
in  reason  or  sound  policy  should  exempt  contracts  in  respect  to  them 
from  those  reasonable  restrictions,  designed  by  the  statute  to  prevent 
frauds  in  the  sale  of  other  commodities.     On  the  contrary,  these  com- 
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panies  have  become  so  numerous,  so  large  an  amount  of  the  propert}'  of 
the  community  is  now  iuvested  in  them,  and  as  the  ordinary  indicia  of 
property,  arising  from  delivery  and  possession,  cannot  take  place,  there 
seems  to  be  peculiar  reason  for  extending  the  provisions  of  lliis  statute 
to  them.  As  they  may  properly  be  included  under  the  term  goods,  as 
.  they  are  witliin  tlie  reason  and  policy  of  the  act,  the  Court  are  of 
opinion,  that  a  contract  for  the  sale  of  shares,  in  tlie  absence  of  the 
other  requisites,  must  be  proved  by  some  note  or  memorandum  in  writ- 
ing; and  as  tliere  was  no  such  memorandum  in  writing,  in  tlie  present 
case,  the  plaintiff  is  not  entitled  to  maintain  this  action.  As  to  the  argu- 
ment, that  here  was  a  part  performance,  by  a  payment  of  the  money  on 
one  side,  and  the  delivery  of  the  certificate  on  the  other,  these  acts  took 
place  after  this  action  was  brought,  and  cannot  therefore  be  relied  upon 
to  show  a  cause  of  action  when  the  action  was  commenced.     • 

Verdict  set  aside  and  plaintiff  nonsuit 
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1829.     8  Pickering  (Massachusetts),  90. 

.y^       y^   This  was  assumpsit  to  recover  damages  of  the  defendants  for  re- 

''      fusing  to  transfer  to  the  plaintiffs  (copartners),  on  the  books  of  the 

^^    y*  company,  and  deliver  to  theui  a  certificate  of  t^venty-five  shares  of 

"i^       (^  '  the  capital  stock  of  the  company,  standing  in  the  names  of  Adams  & 


t^  Amory,  and  alleged  to  have  been  assigned  by  them  to  the  plaintiffs. 

'    iiy^       Adams  &  Amory  had  held  a  certificate  of  these  shares,  dated  Febru- 
ary 10,  1824,  and  made  an  instrument  of  assignment  of  the  same  to 


^       the  plaintiff's,  dated  May  24, 1826.     On  the  next  day,  IVlay  2oth,  before 
^      ^12  o'clock,  and  during  business  hours.  Brooks,  one  of  the  plaintiffs, 


^ 


)  being  absent,  exhibited  to  the  secretary  the  instrument  of  assignment 

with  the  power  of  attorney  from  the  assignors  to  the  assignees,  em- 


•^         '  called  at  the  office  of  the  company,  and,  the  president  of  the  company 

'jj^     y  powering  them  to  make  a  transfer  of  the  shares  on  the  company's 

\-^  books,  and  demanded  certificates  to  be  issued  in  the  names  of  the 

On  assignees,  offering,  at  the  same  time,  to  surrender  the  certificates  of 

'  -^   J         ;  Adams  &  Amory.     The  secretary  read  the  assignment  and  power,  but 

.    'Ij  declined  doing  anything  in  the  matter,  saying  it  was  the  president's 

^•^_  business. 

j;,^  On  the  same  day,  May  25th,  at  12  o'clock,  the  defendants  caused 

'     ^''  the  same  shares  to  be  attached,  at  their  own  suit  against  Adams  & 

^           .  Amory.     On  the  9th  of  June  and  the  19th  of  October  following,  the 

.      'r^  ■    .  defendants  caused  the  same  shares  to  be   attached  a  second    and  a 

Jr  third  time  in  other  suits  commenced  by  them  against  Adams  &  Amory 
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on  two  other  demands  wliich  had  respectively  become  due  at  those 
times.  Judgment  was  recovered  in  all  these  suits  and  executions 
issued,  on  which  all  these  shares  were  successively  sold,  and  the  pro- 
ceeds paid  over  to  the  company  in  satisfaction  of  the  demands  against 
Adams  &  Amory. 

The  by-laws  of  the  company  make  it  the  duty  of  the  president  "  to 
attend  at  the  company's  office,  during  the  hours  of  business,"  to  dis- 
charge the  various  duties  of  his  office.  Certificates  of  stock  are 
required  by  the  by-laws,  to  be  autltenticated  by  the  president,  and  it 
is  made  one  of  the  duties  of  the  secretary,  "  to  attest  all  certificates 
and  transfer  of  stock."  The  certificates  bore  upon  the  face  of  them, 
that  they  were  "transfernhle  only  at  the  office  of  said  company,  by 
rthe  holrlers"]  or  their  attorney." 

The  plaintiffs,  in  their  first  count,  demanded  damages  on  account 
of  the  shares  not  having  been  transferred  to  them  on  the  books  of  the 
company,  according  to  the  assignment ;  and  in  the  second  count,  they 
claimed  the  dividends  that  had  accrued  upon  the  shares. 

PuTXAM,  J.,  delivered  the  opinion  of  the  court.  We  think  it  can- 
not be  maintained  that  the  right  to  the  shares  in  the  capital  stock  of 
this  corporation  caunot  be  transferred  without  a  literal  compliance 
with  the  by-laws.  It  is  personal  property.  3  Dane's  Abr.  108;  5 
Dane's  Abr.  157.  It  might  be  conveyed  by  will  ;  it  might  descend 
from  an  intestate  to  his  heir.  It  may  be  assigned  without  deed,  by  a 
delivery  of  the  certificate  with  an  indorsement  upon  it  for  a  valuable 
consideration.  Quiner  \ .  Marhlehead  Ins.  Co.,  30  Mass.  R.  476.  And 
in  such  cases  the  legatee,  heir,  or  assignee  would  be  entitled  to  have 
the  transfer  made  in  the  books,  and  to  a  certificate  of  his  property. 
A  by-law  which  limits  the  transfer  of  the  stock  to  be  made  only  at  the 
office  personally  or  by  attorney,  and  with  the  assent  of  the  president, 
would  be  in  restraint  of  trade  and  contrary  to  the  general  law  of  the 
Commonwealth,  which  permits  the  right  to  personal  property  and  in- 
corporeal hereditaments  to  be  transferred  in  various  other  ways.  The 
purchaser  or  other  person  entitled  should  make  his  right  known  to 
the  corporation,  that  it  may  be  entered  upon  their  books  ;  to  the  end 
that  it  may  have  proper  evidence  to  whom  the  dividends  or  profits 
should  be  paid. 
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OTTUMWA   SCEEEN   CO.   v.   STODGHILL,   Sheriff. 

1897.     103  Iowa,  437.1 

AcfriON  IN  Equity,  to  restrain  the  defendant  sheriff  from  selling 
certain  shares  of  stock.  As  to  certain  of  the  shares  in  controversy, 
the  District  Court  found  for  the  defendants  ;  and,  as  to  these  shares, 
the  temporary  injunction  was  dissolved,  and  a  special  execution 
ordered  to  issue  for  their  sale.     Plaintiffs  appealed. 

W.  S.  Coen,  for  appellants. 

Morris  &  Lowenherg,  for  appellees. 

KiNNE,  C.  J.  I.  It  appears  from  the  record  that  one  Antrobus 
owned  certificates  of  stock  in  the  plaintiff  company  embracing  eleven 
shares,  and  that  the  same  were  assigned  in  writing  to  one  Thayer,  and 
were  by  him  deposited  with  the  secretary  of  the  company  ;  that  the 
Ottumwa  Screen  &  Construction  Company  held  a  certificate  for  five 
shares  of  stock  in  plaintiff  company,  which,  when  issued,  was  by  the 
holder  deposited  with  plaintiff  company,  under  an  oral  assignment, 
as  collateral  security  for  two  notes  which  had  been  signed  by  the 
Ottumwa  Screen  &  Construction  Company,  E.  B.  Jones  and  J.  H.  An- 
trobus. Other  certificates  are  referred  to  in  the  record.  As,  however, 
the  court  found  in  plaintiffs'  favor  as  to  them,  they  need  no  further 
consideration.  Fair,  Williams  &  Co.,  having  a  judgment  in  their 
favor  as  plaintiffs,  and  against  the  Ottumwa  Screen  &  Construction 
Company  as  defendants,  caused  an  execution  to  issue  thereon,  and  a 
levy  thereunder  to  be  made  by  the  sheriff  upon  the  shares  of  stock 
before  mentioned.  Plaintiffs  claim  that  before  the  sheriff  made  the 
levy  he  had  actual  notice  that  the  stock  had  been  transferred  as  before 
stated.  As  to  this  the  evidence  is  conflicting,  though  we  think  it  pre- 
ponderates in  favor  of  plaintiffs'  contention.  No  entry  had  been  made 
of  the  transfer  of  said  shares  on  the  books  of  the  company  prior  to 
the  completion  of  said  levy.  It  appears  that  when  the  shares  were 
transferred  they  were  deposited  with  the  secretary  of  plaintiff  com- 
pany, where  they  had  remained  until  levied  upon ;  that  where  tlie 
assignment  was  in  writing,  it  was  attached  to  the  certificate,  and  in 
case  of 'oral  transfer  the  company  was  also  notified  of  it.  Each  of  the 
certificates  of  stock  contained  this  provision :  "  Transferable  only  on 
the  V)ooks  of  said  company,  in  person  or  by  attorney,  on  surrender 
of  this  certificate."  Plaintiffs  claim  that  the  transfers  were  made  in 
substantial  conformity  to  the  statute,  and  that  they  were  as  effectual 
as  if  entered  upon  the  books  of  the  company.  It  is  also  said  that,jis 
the  officer  making  the  levy  had  actual  notice  of  the  transfer  before 
said  levy,  the  object  of  the  statute  was  accomjnishodjjind  the  creditor 
acquired  no  lien  thereon  superior  to  plaintiffs' lieiu  On  the  other 
hand,  it  is  insisted  that  the  statute  provides  that,  except  as  between 

1  Statement  abridged,  —  Ed. 
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the  parties,  a  transfer  of  shares  not  entered  on  the  books  of  the  com- 
pany is  invalid.  The  statute  reads  :  "The  transfer  of  shares  is  not 
valid,  except  as  between  the  parties  thereto,  until  it  is  regularly  en- 
tered on  the  books  of  the  company,  so  as  to  show  the  name  of  the 
person  by  and  to  whom  transferred,  the  numbers  or  other  designation 
of  the  shares  and  the  date  of  the  transfer.  .  .  ,  The  books  of  the 
comi)any  must  be  so  kept  as  to  show  intelligibly  the  original  stock- 
holders, their  respective  interests,  the  amount  paid  on  their  shares, 
and  all  transfers  thereof.  .  .  ."  Code  1873,  section  1078.  The  ques- 
tion before  us  is  :  "Will  a  transfer  made  in  any  other  w^ay  than  that  pro-  fk<, 
vided  in  the  statute  be  effectual  to  transfer  the  shares  as  against  a 
creditor  of  tha_transferor  who  has  actuah notice  of  such  transfer.? 
While  this  court  has  held  that  a  transfer  of  shai'cs  not  entered  on  the 
books  of  the  company  will  not  be  valid  as  against  an  attaching  cred- 
itor who  has  no  actual  notice  of  such  transfer,  the  effect  of  actual  no- 
tice in  case  it  exists,  has  not  been  determined.  Lumber  Co.  v,  Bata- 
vian  Bmik,  71  Iowa,  270.  In  that  case,  in  discussing  the  meaning  of 
the  statute,  it  was  incidentally  said :  "  If  attaching  creditors  of  the 
transferor  had  knowledge  of  the  transfer,  it  may  be  that  a  court  of 
equity  would  protect  the  transferee's  rights.  It  has  frequently  been 
so  held,  but  that  question  is  not  before  us."  We  think  the  statute 
should  be  construed  to  mean  just  wdiat  it  says.  We  are  not  author- 
ized to  insert  another  exception  in  the  statute,  which,  in  effect,  we 
must  do  if  we  hold  that  the  attachmeut  lien  is  not  superior  to  the 
claims  of  plaintiff's.  Plaintiffs  construe  the  statute  as  if  it  read : 
''The  transfer  of  shares  is  not  valid  except  as  between  the  parties 
thereto,  and  except  as  between  the  transferee  and  an  attaching  cred- 
itor of  the  transferor  who  has  actual  notice  of  the  transfer."  That 
would  be  ingrafting  upon  the  statute  an  exception  it  does  not  contain. 
The  holding  in  the  case  just  cited  is  followed  in  Moore  v.  Opera  House 
Co.,  81  Iowa,  45.  The  case  of  Bank  v.  Haneij,  87  Iowa,  106,  relied 
upon  by  appellants,  does  not  involve  a  transfer  of  stock,  and  has  no 
application  to  the  question  here  presented.  The  precise  question  before 
us  was  determined  in  the  case  of  Bank  v.  Hastings,  7  Colo.  App.  129 
(42  Pac.  Eep.  691).  The  statute  of  that  state  provides  that  "  no 
transfer  of  stock  shall  be  valid  for  any  purpose,  except  to  render  the 
person  to  whom  it  shall  be  transferred  liable  for  the  debts  of  the  com- 
pany, unless  it  shall  have  been  entered  in  the  proper  book  of  the 
company  within  sixty  days  from  the  date  of  the  transfer,  by  an  entry 
showing  to  and  from  whom  it  was  transferred."  General  Statute,  sec- 
tion 269.  It  was  held  that  the  requirement  of  the  statute  Avas  abso- 
lute, and  that  the  actual  notice  or  knowledge  of  a  creditor  that  a 
transfer  had  been  made  before  his  levy  amounted  only  to  knowledge 
that  the  transferees  had,  by  their  neglect  to  have  the  transfer  entered 
upon  the  proper  books,  lost  their  right  to  the  stock,  and  that  it  belonged 
to  their  transferor,  and  was  subject  to  attachment  at  the  suit  of  his 
creditors.     Now,  the  right  of  an  attachment  or  execution  creditor  to 
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take  shares  appearing  in  his  debtor's  name  upon  the  company's  books 
is  derived  from'the  act  of  the  legislature,  and  we  do  not  discover  upon 
what  principle  courts  can  deprive  a  creditor  of  such  right  simply 
because  he  or  the  sheriff  had  actual  notice  of  a  transfer  of  the  stock 
before  the  levy  was  made,  whe-nno  such  exception  is  to  be  found  in  the 
statute.  1  Morawetz,  Corporations,  section  199.  Under  statutes  in 
effect  like  ours  it  has  often  been  held  that  all  transfers  not  entered  on 
the  books  of  the  corporation  are  absolutely  void,  not  because  they 
were  without  notice,  but  because  made  so  by  statute.  In  re  Murphy, 
51  Wis.  519  (8  N.  W.  Rep.  419) ;  Bank  v.  Cutler,  49  Me.  315 ;  Weston 
V.  Mining  Co.,  5  Cal.  186^  Bank  v.  Folsom,  7  N.  M.  611  (38  Pac.  Rep. 
253).  The  statute  provides  that  a  transfer  of  stock  shall  not  be  valid, 
as  to  third  parties,  until  it  is  regularly  entered  on  the  books  of  the 
company.  Its  language  is  explicit.  It  points  out  just  what  must  be 
done  to  protect  the  purchaser  of  stock  in  his  holding  as  against  the 
claim  of  creditors  of  the  seller.  Its  meaning  is  obvious,  and  no  argu- 
ment is  needed  to  show  the  wisdom  of  its  provisions.  What  might 
be  the  rule  in  case  a  transferee  had  exhausted  all  reasonable  means  in 
attempting  to  procure  the  officers  of  a  corporation  to  make  the  proper 
entries  of  a  transfer  on  their  books,  and  they  had  failed  and  refused  so 
to  do,  we  need  not  determine,  as  no  such  case  is  before  us.  The  pro- 
visions of  the  statute  requiring  an  entry  in  the  books  of  the  company 
is  imperative,  and  in  no  wise  affected  by  the  fact  that  the  creditor 
seeking  to  obtain  a  lien  upon  the  stock,  or  the  officer  holding  the  pro- 
cess, may  have  actual  notice  of  the  transfer  before  the  levy  is  made. 

Decree  affirmed. 
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BORLAND  V.  STEEL  BROTHERS  &  COMPANY,  LIMITED. 

[1901.]    1  Chancery,  279. 

The  articles  of  association  of  the  defendant  contained  provisions 
restraining  the  free  alienation  of  shares  ;  and  the  legality  of  these 
provisions  was  in  question. 

Article  49  provided  that  no  share  should,  save  as  therein  provided, 
be  transferred  to  any  person  not  being  a  manager  or  assistant,  so  long 
as  any  manager  or  assistant  should  be  willing  to  purchase  the  same 
at  the  fair  value.  "  Managers  or  assistants  "  were  defined  by  the 
articles  to  be  persons  receiving  remuneration  from  the  company  for 
managing  or  assisting  to  manage  the  business  of  the  company  at 
home  or  abroad  otherwise  than  as  a  director  only  (but  including  a 
director  also  acting  as  manager  or  managing  director). 

By  art.  50,  in  order  to  ascertain  whether  any  manager  or  assistant 
was  willing  to  purchase  a  share,  the  proposing  transferor  was  to  give  a 
transfer  notice  to  the  company,  specifying  the  sum  which  he  fixed  as 
the  fair  value,  and  such  transfer  notice  was  to  constitute  the  com- 
pany the  transferor's  agent  for  the  sale  of  the  share  to  any  manager  or 
assistant  at  the  price  so  fixed. 

Art.  52  provided  that  if  the  company  should,  within  fourteen  clear 
days  after  being  served  with  such  transfer  notice,  find  a  manager  or 
assistant  willing  to  purchase  at  the  price  aforesaid  any  share  com- 
prised in  the  transfer  notice,  and  should  give  notice  thereof  to  the 
intending  transferor,  he  should  be  bound,  on  payment  of  the  purchase- 
money,  to  transfer  such  share. 

Art.  57  provided  that  on  any  manager  or  assistant  ceasing  to  be  such, 
or  on  his  death  or  bankruptcy,  he  must,  on  receiving  certain  notice, 
transfer  his  shares. 

Art.  58  provided  that  in  every  case  where  ordinary  shares  were 
held  by  a  person  not  being  a  manager  or  asoistant,  the  directors  might 
at  any  time  give  to  such  person  notice  requiring  him  forthwith  to 
transfer  all  or  any  of  such  shares,  and  unless  within  fourteen  days 
afterwards  he  should  give  a  transfer  notice  in  respect  thereof,  he 
should  be  deemed  to  have  given  such  notice  in  accordance  with  the 
articles,  and  to  have  specified  the  par  value  as  defined  by  art.  53  as 
the  fair  value  of  the  shares,  and  the  subsequent  proceedings  might  be 
taken  on  that  footing. 

Farwell,  J.  It  is  said  that  the  provisions  of  these  articles  compel 
a  man  at  any  time  during  the  continuance  of  this  company  to  sell  his 
shares  to  particular  persons  at  a  particular  price  to  be  ascertained  in 
the  manner  prescribed  in  the  articles.  Two  arguments  have  been 
founded  on  that.  It  is  said,  first  of  all,  that  such  provisions  are  re- 
pugnant to  absolute  ownership.  It  is  said,  further,  that  they  tend  to 
perpetuity.     They  are  likened  to  the  case  of  a  settlor  or  testator  who 
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■j<^^         settles    or   gives  a  sura  of  money  subject  to  executory  limitations 
Avhicli  are  to  arise  in  the  future,  interpreting  the  articles  as  if  they 
^    *^         IH'ovided  that  if  at  any  time  hereafter,  during  centuries  to  come,  the 
.aJtLa-r-~       company  should  desire  the  shares  of  a  particular  person,  not  being  a 
^^^^  J      manager  or  assistant,  he  must  sell  them.     To  my  mind  that  is  apply- 
^       ing  to  company  law  a  principle  which  is  wholly  inapplicable  thereto. 
*^  It  is  the  first  time  that  any  such  suggestion  has  been  made,  and  it 

«1a.  /-cv^oty  rests,  I  think,  on  a  misconception  of  what  a  share  in  a  company  really 
^j^^^,,       /^  is.     A  share,  according  to  the  plaintiff's  argument,  is  a  sum  of  money 
.  J  y/   which  is  dealt  with  in  a  particular  manner  by  what  are  called  for  the 
••TM-iX^.     piirpose  of  argument  executory  limitations.     To  my  mind  it  is  nothing 
9^,  of  the  sort.     A  share  is  the  interest  of  a  shareholder  in  the  company 

^    yy  measured  by  a  sum  of  money,  for  the  purpose  of  liability  in  the  first 

^  '  place,  and  of  interest  in  the  second,  but  also  consisting  of  a  series  of 

mutual  covenants  entered  into  by  all  the  shareholders  inter  se  in  ac- 
cordance with  s.  16  of  the  Companies  Act,  1862.  The  contract  con- 
tained in  the  articles  of  association  is  one  of  the  original  incidents  of 
tjip  sh.qrp.  A  share  is  not  a  sum  of  money  settled  in  the  way  sug- 
gested, but  is  an  interest  measured  by  a  sum  of  money  and  made  up 
of  various  rights  contained  in  the  contract,  including  the  right  to  a 
sum  of  money  of  a  more  or  less  amount.  That  view  seems  to  me  to  be 
.  supported  by  the  authority  of  New  London  and  Bi^azilian  Banlt  v. 
BrocMehank}  That  was  a  case  in  which  trustees  bought  shares  in  a 
company  whose  articles  provided  "  that  the  company  should  have  a 
first  and  paramount  charge  on  the  shares  of  any  shareholder  for  all 
moneys  owing  to  the  company  from  him  alone  or  jointly  with  any 
other  person,  and  that  when  a  share  was  held  by  more  persons  than 
one  the  company  should  have  a  like  lien  and  charge  thereon  in  respect 
of  all  moneys  so  owing  to  them  from  all  or  any  of  the  holders  thereof 
alone  or  jointly  with  any  other  person."  One  of  the  trustees  was  a 
partner  in  a  firm  which  afterwards  went  into  liquidation,  at  a  time  at 
which  it  owed  the  company  a  debt  which  had  arisen  long  after  the 
registration  of  the  shares  in  the  names  of  the  trustees.  It  was  held 
that  the  shares  were  subject  to  the  liens  mentioned  for  the  benefit  of 
the  compan}^  notwithstanding  the  interest  of  the  cestuis  que  trust 
which  was  said  to  be  paramount.  If  there  had  been  any  substance 
in  the  suggestion  now  made,  namely,  that  the  right  to  the  lien  was 
the  right  to  an  executory  lien  arising  from  time  to  time  as  the  neces- 
sity for  it  arose,  it  might  have  been  put  forward  in  that  case  ;  but  the 
decision  was  based  on  a  ground  inconsistent  with  any  such  conten- 
tion, namely,  that  the  shares  were  subjected  to  this  particular  lien  in 
their  inception  and  as  one  of  their  incidents.  Jesell,  M.  R.,  likened  it 
to  the  case  of  a  lease.  Holker,  L.  J.,  said  -.^  "It  seems  to  me  that 
the  shares  having  been  purchased  on  those  terms  and  conditions,  it 
is  impossible  for  the  cestuis  que  trust  to  say  that  those  terms  and 
conditions  are  not  to  be  observed." 

1  21  Ch.  D.  302.  a  21  Ch.  D.  308. 
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Then  it  is  said  that  this  is  contrary  to  the  rule  against  perpetuity. 
Now,  in  my  opinion  the  rule  against  perpetuity  has  no  application 
whatever  to  personal  contracts.  If  authority  is  necessary  for  that, 
the  case  of  Withani  v.  Vane  ^  is  a  direct  authority  of  the  House  of 
Lords  ;  and  to  my  mind  an  even  stronger  case  is  that  of  Walsh  v.  Sec- 
retary  of  State  for  India.^  A  stronger  instance  of  the  unlimited  extent 
of  personal  liability  could  hardly  be  cited ;  the  Old  East  India  Com- 
pany in  1760,  or  thereabouts,  entered  into  a  covenant  with  the  first 
Lord  Clive,  that  in  the  event  of  the  company  ceasing  to  be  the  pos- 
sessors of  the  Bengal  territories  they  would  repay  to  Lord  Clive,  his 
executors  or  administrators,  a  sum  of  about  eight  lacs  of  rupees, 
which  had  been  transferred  to  them  for  certain  particular  purposes. 
The  actual  event  did  not  happen  till  nearly  a  century  later  ;  and,  as 
Lord  Selborne  pointed  out  in  Withamv.  Vane,^  the  question  of  perpe- 
tuity was  put  forward  tentatively  in  argument  in  the  House  of  Lords ; 
but  Lord  Cairns  with  his  usual  discretion  did  not  press  it. 


EAST  BIRMINGHAM  LAND   CO.  v,  DENNIS. 

1888.     85  Alabama,  565.3 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  the  Hon.  H.  A.  Siiarpe. 

The  bill  in  this  case  was  filed  on  the  13th  April,  1888,  by  J.  F. 
Dennis,  against  J.  P.  Mudd,  and  the  East  Birmingham  Land  Company, 
a  private  corporation  ;  and  sought  to  compel  the  transfer,  on  the  books 
of  the  corporation,  of  a  certificate  for  ten  shares  of  stock,  of  whicli  the 
complainant  claimed  to  be  the  owner,  and  to  compel  the  delivery  of  the 
certificate  to  him  by  said  Mudd,  who  had  possession  of  it  under  claim 
of  ownership.  The  certificate  was  issued  in  the  name  of  A.  R.  Dear- 
born, and  was  indorsed  by  him  in  blank.  The  complainant  claimed 
that  he  had  bought  the  certificate,  with  the  blank  indorsement  thereon, 
from  a  holder  who  had  acquired  it  by  purchase  from  said  Dearborn ; 
and  that  it  was  lost  by  him,  or  stolen  from  him,  without  fault  on  his 
part.  Mudd  purchased  the  certificate,  for  full  value,  from  Wilson, 
Sage  &  Clark,  stock-brokers  in  Birmingham  ;  and  while  denying  com- 
plainant's ownership,  claimed  that  he  acquired  a  good  title  by  the  cus- 
tom and  usage  of  brokers  and  merchants  in  Birmingham.  A  decree 
pro  confesso  was  taken  against  the  corporation.  On  final  hearing,  on 
pleadings  and  proof,  the  court  rendered  a  decree  for  the  complainant ; 
and  this  decree  is  now  assigned  as  error,  by  each  of  the  defendants 
separately. 

1  Challis  on  Real  Property,  2d  ed.,  App.  V,  p.  401.  2  10  H.  L  C  367. 

8  Citations  of  counsel  omitted.  —  Ed. 
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SoMERviLLE,  J.  We  concur  in  the  conclusion  readied  b}"  the  judge 
of  the  City  Court,  that  the  appellee,  Dennis,  complainant  in  the  bill,  is 
the  owner  of  the  ten  shares  of  stock  which  are  the  subject  of  litigation 
in  the  present  suit.  The  testinaon}'  satisfactoril}'  proves  that  the  certifi- 
cate of  stock,  indorsed  in  blank  by  Dearborn,  who  was  the  owner  on  the 
books  of  the  defendant  corporation,  was  the  property  of  the  appellee, 
and  was  taken  or  stolen  from  his  possession,  without  an}-  negligence  on 
his  part  whatever,  several  months  before  it  was  purchased  by  the  de- 
fendant Mudd,  who  innocently  bought  and  paid  value  for  it,  some  time 
in  March,  1888. 

Tlie  only  question  is,  whether  Mudd,  who  paid  full  value  for  this 
stock,  without  notice  of  the  complainant's  claim  to  it,  acquired  a  title 
superior  to  that  of  complainant. 

The  established  rule  is  that  no  person  can  ordinarily  be  deprived  of  his 
ownership  of  property  save  by  his  own  consent,  or  his  negligence.  The 
onl}'  exception  to  this  rule  is  the  case  of  a  bona  fide  purchaser  for  value, 
of  negotiable  paper.  We  have  no  reference,  of  course,  to  the  taking  of 
property  for  public  uses  by  judicial  condemnation,  which  may  be  done 
without  the  owner's  consent. 

It  can  not  be  contended,  with  any  degree  of  plausibility,  that,  under 
the  facts  of  this  case,  the  complainant  was  guilty  of  negligence,  or  the 
want  of  ordinary  care  in  the  custodj'  of  the  certificate.  He  kept  it  in  a 
box  in  the  vault  of  a  banking-house,  whence  it  was  abstracted  by  some 
unknown  person,  apparently,  without  any  fault  on  liis  part. 

Nor  does  any  question  arise  involving  the  rights  of  a  subsequent  bona 
fide  purchase  of  stock,  from  one  shown  to  be  owner  on  the  corporate 
books,  who  has  already  made  a  prior  unregistered  transfer  of  it  to  an- 
other purchaser.  All  such  transfers  made  by  the  true  owner,  and  not 
registered  on  the  books  of  the  corporation  within  fifteen  days,  are  de- 
clared b}-  statute  to  be  "  void  as  to  bona  fide  creditors,  or  purchasers 
without  notice."— Code  1886  §  1671;  FisJier  \.  Jo7ies,  82  Ala.  117. 
If  the  defendant  Mudd  had  claimed  by  a  subsequent  purchase  from 
Dearborn,  the  owner  of  the  stock  on  the  corporate  books,  this  question 
would  arise.  But  he  does  not  so  claim,  his  title  being  derived  through  the 
complainant  Dennis  himself,  by  two  or  more  intermediate  transferees, 
the  first  of  whom  was  a  fraudulent  holder  without  title.  Whether  Mudd's 
title  to  tlie  stock,  therefore,  is  superior  to  that  of  Dennis,  depends  on 
whetlier  a  certificate  of  stock,  indorsed  in  blank  by  the  owner,  is  to  be 
treated  as  negotiable  paper. 

The  rule  is  well  settled,  that  a  bona  fide  pnrchaser  of  a  negotiable 
bill,  bond  or  note,  although  he  buys  from  a  tliief,  acquires  a  good  title, 
if  he  pays  value  for  it  without  notice  of  the  infirmity'  of  his  vendor's 
title.  Tlie  authorities  are  clear  in  support  of  the  view,  that  a  certificate 
of  corporate  shares  of  stock,  in  the  ordinary  form,  is  not  negotiable 
paper,  and  that  a  purchaser  of  such  certificate,  although  indorsed  in 
blank  by  the  owner,  where  no  question  arises  under  the  registration 
laws,  obtains  no  better  title  to  the  stock  than  his  vendor  had,  in  the 
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absence  of  all  negligence  on  the  part  of  the  owner,  or  his  authority  to 
make  the  sale.  This  question  arose,  and  was  decided  by  the  New  York 
Court  of  Appeals,  in  l\ft'ch,irn.r.<i'  Tinnh  V,  JVew  York  &  New  Haven 
Ji.  R.  Co.,  13  N.  Y.  (1856),  599.  Tf,  wn's  t.|ipre  held,  that  such  a  cer- 
tificate does  not  partake  of  the  character  of  a  negotiable  instrument,  and  a^u,  **^ 
that  a  ho7ia  fide  assignee,  with  full  power  to  transfer  the  stock,  takes 
the  certificate  subject  to  the  equities  which  existed  against  his  assignor.  ^  -^ ' 
Such  certificates,  said  Corastock,  J.,  "  contain  no  words  of  negotia- 
bilit}'.  The}'  declare  simply  that  the  person  named  is  entitled  to  cer- 
tain shares  of  stock.  They  do  not,  like  negotiable  instruments,  run  to 
the  bearer,  or  order  of  the  party  to  whom  thej-  are  given."  They  were 
said  to  be,  in  some  respects,  like  a  bill  of  lading,  or  warehouse  receipt, 
being  "  the  representative  of  propert}'  existing  under  certain  conditions, 
and  the  documentar}-  evidence  of  title  thereto."  The  most  that  can  be 
said  is,  that  all  such  instruments  possess  a  sort  of  quasi  negotiabilit}', 
dependent  on  the  custom  of  merchants  and  the  convenience  of  trade. 
They  are  not,  in  the  matter  of  transferabilit}',  protected  strictly  as 
negotiable  paper. 

In  Shaw  v.  Spencer,  100  Mass.  382  ;  s.  c,  97  Amer.  Dec,  1  Araer, 
Rep.  115  (1868),  it  was  also  decided  that  a  certificate  of  corporate 
stock,  transferred  in  blank  on  its  back,  was  clearl}'  not  a  negotiable 
instrument.  "  Xo  commercial  usage,"  it  was  said,  "  could  give  to  such 
an  instrument  the  attribute  of  negotiabilitj*.  However  many  interme-  - 
diate  hands  it  may  pass  through,  whoever  would  obtain  a  new  certifi- 
cate in  his  own  name,  must  fill  out  the  blanks,  .  .  so  as  to  derive 
title  to  himself  directly  from  the  last  recorded  stockholder,  who  is  the 
only  recognized  and  legal  owner  of  the  shares."  The  case  of  Seicall  v. 
Boston  Water  Poicer  Co.,  4  Allen,  282  ;  s.  c,  81  Amer.  Dec.  701,  de- 
cided by  the  same  court  a  few  years  before,  is  referred  to  as  a  precedent 
in  support  of  this  conclusion. 

The  precise  point  in  the  present  case  was  also  decided  in  Barstow  v. 
Savage  Mining  Co.,  64  CaL  388;  s.  c,  49  Amer.  Rep.  705,  where  it 
was  expressly  held  that  a  bona  fide  purchaser  of  stock  standing  on  the 
company's  books  in  the  name  of  the  former  owner,  regularly  indorsed 
by  him,  and  stolen  from  the  present  owner  without  his  fault,  gets  no 
title.  The  decision  was  based  on  the  fact,  that  such  certificates  are  not 
negotiable  instruments,  but  simply  muniments  of  title,  and  evidences 
of  the  holder's  right  to  a  given  share  in  the  property  and  franchises  of 
the  corporation.  It  was  observed,  in  regard  to  the  matter  of  negli- 
gence, as  follows:  "But,  if  the  purchaser  from  one  who  has  not  the 
title,  and  has  no  authority  to  sell,  relies  for  his  protection  on  the  negli- 
gence of  the  true  owner,  he  must  show  that  such  negligence  was  the 
proximate  cause  of  the  deceit." 

The  same  principle  was  applied  to  bills  of  lading,  in  Gurney  v.  Beh- 
rend,  3  P:ilis  &  Bl.  622,  decided  by  the  English  Queen's  Bench,  where 
an  instrument  of  that  kind,  indorsed  in  blank  by  the  consignor,  and 
Bent  by  him  to  his  correspondent,  had  been  misappropriated.     The 
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correspondent,  without  authorit}-,  fraudulently  transferred  the  bill  for 
Value ;  and  it  was  held  by  Lord  Campbell,  that  for  the  want  of  the 
element  of  negotiabilit}'  in  the  paper,  the  title  to  the  goods  was 
unaffected  by  the  transaction. 

The  doctrine  oi  Barstoio  v.  Savage  Mining  Co.^  supra ^  is  well  sup- 
ported by  authorit}',  and,  in  our  judgment,  announces  a  correct  prin- 
ciple of  law,  and  we  fully  approve  it.  —  Woolley  v.  Sargeant,  14  Amer. 
Dec,  Note,  on  page  427,  and  cases  there  cited;  Cook  on  Stock  and 
Stockholders,  sec.  368,  437,  192,  7,  10;  2  Daniel's  Neg.  Instr.  (3d  Ed.), 
§  1708y.  It  harmonizes  entirely  with  the  declaration  of  our  statute, 
that  shares  of  stock  in  private  corporations  "  are  personal  property, 
transferrable  on  the  books  of  the  corporation  "  in  accordance  with  the 
rules  and  regulation  of  the  corporation.  — Code  1886,  §  1G69  ;  Camp' 
hell  V.  Woodstock  Iron  Co.^  83  Ala.  451. 
I  There  is  a  class  of  cases,  not  to  be  confounded  with  the  one  in  hand, 
'  where  the  holder  of  such  a  certificate  of  stock,  indorsed  in  blank,  is  clothed 
with  power  as  agent  or  trustee,  to  deal  with  such  stock  to  a  limited  ex- 
tent, and  transfers  it  by  exceeding  his  powders,  or  in  breach  of  his  trust. 
In  such  cases,  it  has  often  been  held  that  the  true  owner,  having  con- 
ferred on  the  holder,  by  contract,  all  the  external  indicia  of  title,  and 
an  apparently  unlimited  power  of  disposition  over  the  stock,  "is  es- 
topped to  assert  liis  title  as  against  a  third  person,  who,  acting  in  good 
faith,  acquires  it  for  value  from  the  apparent  owner."  —  2  Dan.  Neg. 
Inst.  (3d  Ed.),  §  1708^/  JlcJVeil  v.  Tenth  Nat.  Bend;  46  N.  Y.  325; 
Mount  Holly  Turnpike  Co.  v.  Ferree,  17  N.J.  Eq.  117;  Prall  v. 
Tilt,  28  lb.,  479  :  Jlerchanfs  JVeit.  BcmJc  v.  Livingston,  74  N.  Y.  223. 
These  cases  rest  on  the  principle,  that  it  is  more  just  and  reasonable, 
where  one  of  two  innocent  parties  must  suffer  loss,  that  he  should  be 
the  loser  who  has  put  trust  and  confidence  in  the  deceiver,  tlian  a 
stranger  who  has  been  negligent  in  trusting  no  one."—  Allen  v.  3Iaury 
<jb  Co.,  6G  Ala.  10. 

It  being  an  established  principle  of  law,  that  certificates  of  stock  are 
not  to  be  regarded  as  negotiable  paper,  it  is  not  permissible  to  prove  a 
custom  or  usage  among  stock-brokers  to  the  contrary.  No  usage  is 
good  wliich  conflicts  witli  an  established  principle  of  law,  any  more  than 
one  which  contravenes  or  nullifies  the  express  stipulations  of  a  contract. 
Dickinson  v.  Gecy,  83  Amer.  Dec.  656,  and  note,  664;  K  T.,Va.  cO 
Ga.  R.  R.  Co.  V.  Johnston,  75  Ala.  576  ;  Lehman  v.  MeirsJiall,  47 
Ala.  362. 
J  The  decree  of  the  court  below  is  iu  accoi  dance  with  these  views,  and 
must  be  affirmed. 
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McNEIL  v.  TENTH  NATIONAL  BANK.   w^'^^  ^l>^  ' 

1871.     46  .Ve)<;  IVA-  325.1  O^  ^     'JL       ^     ""''"' 

Appeal  from  a  judgment  of  the  General  Term  in  the  fourth  district,   i^f<*^'*'^7 
ailirming  a  judgment  entered  in  Montgomery  county,  in  favor  of  the 
plaintiff  on  the  report  of  a  referee. 

The  action  was  brought,  to  compel  the  surrender  to  the  plaintiff  of 
134  shares  of  the  capital  stock  of  the  First  National  Bank  of  St. 
Jolnisville,  which  had  been  acquired  b}-  the  appellant  in  the  following 
manner : 

In  November,  1866,  the  plaintiff  then  being  the  owner  of  the  shares  * 

in  question,  had  an  account  with  Goodyear  Brothers  &  Durant,  of  the  yy^.^ir^ 
cit}'  of  New  York,  stock  brokers,  relating  to  other  stocks,  which  they    ^ 
had  purchased  and  were  carrying  for  liira.     For  the  purpose  of  secur- 
ing any  balance  which  might  become  due  them  on  that  account,  the  "^^  ^    /^ 
plaintiff  delivered  to  and  left  with  them,  the  certificate  of  the  134  shares     i_   ^^  j\^ 
in  dispute,  with  a  blank  assignment,  and  power  of  attornej'  to  transfer  '**      .         ' 
indorsed  thereon,  signed  bj-  the  plaintiff,  in  the  following  words :  "i/r  '^ 

For  value  received,  the  undersigned  liereby  assigns  and   transfers    k>'''^4  d-^^ 
unto  .   .   .  shares  of  the  capital  stock  of  the  First  National  Bank  of  ^  t     t 

St.  Johnsville,  and  do  hereb}'  constitute  and  appoint  .  .  .  true    and    *^    ^      *f 
lawful  attorney,  irrevocable  for  .  .  .  and  in  .  .  .  name  and  behalf,  to    ^Uwti^    LiJL 
make  and  execute  all  necessary  acts  of  assignment  and  transfer  re-  J  — -. 
quired  bj-  the  regulations  and  bj'-Iaws  of  said  bank.  '^M\i.,^  ti^ 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this A-w-^^ 

day  of .  iX-^  gyj^^^yf" 

(Signed.)  B.  McNEIL.  7 

Sealed  and  sworn  in  presence  of .  C/^*v-a*.^»  ^ 

On  the  18th  of  June,  1868,  at  the  city  of  New  York,  the  appellant  ^^^  ^^-^"vx^. 
at  the  request  of  Good3ear  Brothers  &  Durant,  paid  the  sum  of  645,135  y  hi  »  "f  i 
to  Fred.  Butterfield,  Jacobs  &  Co.,  receiving  from  them  certain  securi- 
ties, including  the  certificate  and  power  for  the  134  shares  in  question, 
which  had  been  previouslv  pledged  bj-  Good\-ear  Brothers  &  Durant  to 
Fred.  Butterfield,  Jacobs  &  Co. 

Goodyear  Brothers  &  Co.  were  at  tliat  time  insolvent,  and  indebted 
to  the  appellant.  In  pledging  the  plaintiff's  shares,  they  had  acted 
without  actual  authority  from  him,  and  without  his  knowledge.  He 
was  indebted  to  them,  on  the  account  for  which  the  shares  were  pledged 
to  them,  in  the  sum  of  $3,000  with  interest  from  December  1,  1866; 
but  the  account  had  not  been  rendered,  or  an\-  demand  made. 

The  appellant,  at  the  time  of  receiving  the  shares,  had  no  knowledge 
of  the  plaintiff's  interest  therein. 

*  Arguments  and  part  of  opinion  omitted.  —  Ed. 
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The  cashier  of  the  appellant,  within  a  few  days  after  receiving  the 
certificate,  assignment  and  power,  filled  in  the  blank  in  the  assignment 
and  power  with  "  I.  H.  Stout,  cashier.  Tenth  National  Bank,  New  York, 
one  hundred  and  thirt3'-four,"  and  dated  the  same  the  19tli  day  of 
June,  1868,  and  sent  the  scrip  to  the  First  National  Bank  of  St.  Johns- 
ville,  for  the  purpose  of  having  the  shares  transferred  on  the  books 
accordingly  ;  but  such  transfer  was  prevented  by  an  order  of  injunction 
in  this  action. 

The  plaintiflT  demanded  of  the  appellant  a  surrender  of  the  scrip,  on 
payment  of  the  balance  due  by  him  to  Goodyear  Brothers  &  Durant : 
which  demand  was  refused. 

The  value  of  the  shares  was  $17,420.  The  balance  of  the  advance 
made  by  the  appellant  thereon  (S45,135,  less  the  proceeds  of  the  other 
securities  received  therewith,  $29,915.19),  was  $15,219.81,  besides 
interest. 

When  the  certificate  and  power  came  to  the  possession  of  the  appel- 
lant, they  bore  the  proper  revenue  stamp,  duly  cancelled  with  the  stamp 
of  Goodyear  Brothers  &  Durant,  and  the  name  of  Ch.  Good3-ear  as 
subscribing  witness  to  the  power.  The  referee  found,  that  when  the 
plaintiff  delivered  them,  they  were  not  stamped  or  witnessed,  and  that 
the  plaintiff  had  never  authorized  those  acts. 

The  referee  found  in  favor  of  the  plaintiff,  and  in  conformity  with 
his  report,  a  judgment  was  entered,  requiring  a  surrender  of  the  scrip 
to  the  plaintiff,  on  payment  by  him  of  the  $3,000  and  interest  due  by 
him  to  Goodyear  Brothers  &  Durant, 

This  judgment  was  aflflrmed  at  General  Term,  and  an  appeal  taken 
to  the  late  Court  of  Appeals,  where,  after  argument,  that  court  was 
divided  and  a  re-argument  ordered.  The  case  now  conies  up  on  the 
re-argument. 

E.  L.  Fancher^  for  appellant. 

B.  Hand,  for  respondent. 

Rapallo,  J.  The  pledge  of  the  plaintiflTs  shares  by  his  brokers,  for 
a  larger  sum  than  the  amount  of  their  lien  thereon,  was  a  clear  viola- 
tion of  their  duty,  and  excess  of  their  actual  power.  And  if  the  effect 
of  the  transaction  was  merely  to  transfer  to  the  appellant,  through 
Fred.  Butterfield,  Jacobs  «fc  Co.,  the  title  or  interest  of  Goodyear 
Brothers  &  Durant  in  the  shares,  the  judgment  appealed  from  was 
right. 

It  must  be  conceded,  that  as  a  general  rule,  applicable  to  property 
other  than  negotiable  securities,  the  vendor  or  pledgor  can  convey  no 
greater  right  or  title  than  he  has.  But  this  is  a  truism,  predicable  of  a 
simple  transfer  from  one  party  to  another  where  no  other  clement  inter- 
venes. It  does  not  interfere  with  the  well-established  principle,  that 
where  the  true  owner  holds  out  another,  or  allows  him  to  appear,  as 
the  owner  of,  or  as  having  full  power  of  disposition  over  the  property, 
jind  innocent  third  parlies  are  thus  led  into  dealing  with  such  apparent 
owner,  they  will  Ije  protected.   Their  rights  in  such  cases  do  not  depend 
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upon  the  actual  title  or  authorit}-  of  the  party  with  whom  the}'  deal 
directly,  but  are  derived  from  the  act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the  existence  of  the  title  or  power 
which,  through  negligence  or  mistaken  confidence  he  caused  or  allowed 
to  appear  to  be  vested  in  the  part}'  making  the  conveyance.  {Picker- 
ing V.  Busk,  15  East,  38  ;  Gre(j(j\.  Wdls,  10  Adol.  &  El.,  90  ;  Saltus 
V.  Everett,  20  Wend.,  268,  284 ;  Mowreyw  Walsh,  8  Cow.,  238  ;  Root 
V.  French,  13  Wend.  570.) 

The  true  point  of  inquiry  in  this  case  is,  whether  the  plaintiff  did 
confer  upon  his  brokers  such  an  apparent  title  to,  or  power  of  disposi- 
tion over  the  shares  in  question,  as  will  thus  estop  him  from  assert- 
ing his  own  title,  as  against  parties  who  took  bona  fide  through  the 
brokers. 

Simply  intrusting  the  possession  of  a  chattel  to  another  as  deposi- 
tar}-,  pledgee  or  other  bailee,  or  even  under  a  conditional  executory 
contract  of  sale,  is  clearl}'  insufficient  to  preclude  the  real  owner  from 
reclaiming  his  propert\",  in  case  of  an  unauthorized  disposition  of  it  by 
the  person  so  intrusted.  {Ballard  v.  Burgett,  40  N.  Y.  R.  314.)  "  The 
mere  possession  of  chattels,  by  whatever  means  acquired,  if  there  be  no 
ot/ier  evidence  of  property  or  authority  to  sell  from  the  true  otcner, 
will  not  enable  the  possessor  to  give  a  good  title."  Per  Denio,  J.  in 
Cocill  V.  mil  (4  Den.,  323). 

But  if  the  owner  intrusts  to  another,  not  merel}'  the  possession  of 
the  property,  but  also  written  evidence,  over  his  own  signature,  of  title 
thereto,  and  of  an  unconditional  power  of  disposition  over  it,  the  case 
is  vastly  different.  There  can  be  no  occasion  for  the  deliver}'  of  such 
documents,  unless  it  is  intended  that  they  shall  be  used,  either  at  the 
pleasure  of  the  depositary,  or  under  contingencies  to  arise.  If  the 
conditions  upon  which  this  apparent  right  of  control  is  to  be  exercised, 
are  not  expressed  on  the  face  of  the  instrument,  but  remain  in  confi- 
dence between  the  owner  and  the  depositary,  the  case  cannot  be  dis- 
tinguished in  principle,  from  that  of  an  agent  who  receives  secret 
instructions  qualifying  or  restricting  an  apparently  absolute  power. 

In  the  present  case,  the  plaintiff  delivered  to  and  left  with  his 
brokers,  the  certificate  of  the  shares,  having  indorsed  thereon  the 
form  of  an  assignment,  expressed  to  be  made  ' '  for  value  received," 
and  an  irrevocable  power  to  make  all  necessary  transfers.  The  name 
of  the  transferee  and  attorney,  and  the  date,  were  left  blank.  This 
document  was  signed  by  the  plaintiff,  and  its  effect  must  be  now 
considered. 

It  is  said  in  some  English  cases,  that  blank  assignments  of  shares  in 
corporations  are  irregular  and  invalid  ;  but  that  opinion  is  expressed 
in  cases  where  the  shares  could  only  be  transferred  by  deed  under  seal, 
duly  attested,  and  is  placed  upon  the  ground  that  a  deed  cannot  be 
executed  in  blank. 

■\Vithout  referring  to  the  American  doctrine  on  that  subject,  it  is  suf- 
ficient to  say  that  no  such  formality  was  requisite  in  this  case.     It  was 
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onl}-  necessary  to  a  valid  transfer  as  between  the  parties,  that  the 
assignment  and  power  should  be  in  writing.  The  common  practice  of 
passing  the  title  to  stock  by  delivery  of  the  certificate  with  blank  assign- 
ments and  power,  has  been  repeatedly  shown  and  sanctioned  in  cases 
which  have  come  before  our  courts.  Such  was  established  to  be  the 
common  practice  in  the  city  of  New  York,  in  the  case  of  the  iVe?/j  York 
and  Neic  Haven  Kailroad  Company  v.  Schuyler  (34  N.  Y.,  41),  and 
the  rights  of  parties  claiming  under  such  instruments  were  fully  recog- 
nized in  that  case.  And  in  the  case  of  Kortright  v.  The  Commercial 
Bank  of  Buffalo  (20  Wend.,  91,  and  22  Wend.,  348),  the  same  usage 
was  established  as  existing  in  New  York  and  other  States,  and  it  was 
expressly  held  that  even  in  the  absence  of  such  usage,  a  blank  transfer 
on  the  back  of  the  certificate,  to  which  the  holder  has  affixed  his  name, 
is  a  good  assignment ;  and  that  a  party  to  whom  it  is  delivered  is 
authorized  to  fill  it  up,  by  writing  a  transfer  and  power  of  attorney  over 
the  signature. 

It  has  also  been  settled,  b}'  repeated  adjudications,  that,  as  between 
the  parties,  the  delivery  of  the  certificate,  with  assignjnentjind_power 
iiidorsed,  passes  the  entire  title,  legal  and  equitable,  in  the  shares,  not- 


withstanding that,  by  the  terms  of  the  charter  or  by-laws  of  the  corpora- 
tion, the  stock  is  declared  to  be  transferable  only  on  its  books  ;  that 
such  provisions  are  intended  solely  for  the  protection  of  the  corpora- 
tion, and  can  be  waived  or  asserted  at  its  pleasure,  and  that  no  effect 
is  given  to  them  except  for  the  protection  of  the  corporation  ;  that  they 
do  not  incapacitate  the  shareholder  from  parting  with  his  interest,  and 

)that  his  assignment,  not  on  the  books,  passes  the  entire  legal  title  to  the 
ttock,  subject  onlj'  to  such  liens  or  claims  as  the  corporation  ma}'  have 
upon  it,  and  excepting  the  right  of  voting  at  elections,  etc.  (Angell 
and  Ames  on  Corporations,  8th  ed.,  §  354  ;  Bank  of  Utica  v.  Smalley, 
2  Cow.,  770  ;  Gilbert  v.  3Ianchester  Co.^  11  Wend.,  627  ;  Kortright  v. 
Com.  Bank  of  Buffalo,  22  Wend.,  362  ;  N.  Y.  and  JV^.  M.  Ji.  B.  Co. 
V.  Schuyler,  34  N.  Y.,  80.) 

In  the  case  of  Kortright  v.  Com.  Bank,  Chancellor  Walworth,  in 
a  dissenting  opinion,  strenuousl}'  maintained,  in  conformity  with  his 
previous  decision  in  Stehhins  v.  Phoenix  Ins.  Co.  (3  Paige,  356),  that 
by  a  transfer  not  on  the  books,  the  transferee  acquired  only  an  equi- 
table right  to  or  lien  on  the  shares  ;  and  that,  having  but  an  equitable 
right  or  lien,  he  took  subject  to  all  prior  equities  which  existed  in  favor 
of  any  other  person  from  whom  such  assignment  was  obtained.  (22 
Wend.,  352,  353,  355.)  But  his  view  was  overruled  by  the  majority 
of  the  court.  The  action  was  at  law  in  assumpsit,  brought  by  the 
holder  of  the  certificate  and  power,  for  a  refusal  to  permit  him  to  make 
a  transfer  on  the  books,  and  the  question  of  his  legal  title  was  neces- 
sarily involved  in  the  case.  The  judgment  therein  must  therefore  be 
regarded  as  a  direct  adjudication  that,  as  between  the  parties,  the  legal 
title  to  the  shares  will  pass  by  delivery  of  the  certificate  and  power 
(See  20  Wend.,  362.) 
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This  was  reasserted  in  this  court  in  the  New  Haven  Railroad  Case 
(34  N.  Y.,  80),  notwithstanding  what  was  said  in  the  Mechanics'  Bank 
Case  (13  id.,  625). 

By  omitting  to  register  his  transfer,  the  holder  of  the  certificate  and 
power  fails  to  obtain  the  right  to  vote,  and  may  lose  his  stock  b}-  a 
fraudulent  transfer  on  the  books  of  the  compan}-,  by  the  registered 
holder,  to  a  bona  fide  purchaser  (34  N.  Y.,  80) ;  but  in  this  respect  he 
is  in  a  condition  analogous  to  that  of  the  holder  of  an  unrecorded  deed 
of  land,  and  possesses  a  no  less  perfect  title  as  against  the  assignor 
and  others.  And  he  would  have  an  action  against  the  corporation,  for 
allowing  such  a  transfer  in  violation  of  his  rights.  (Id.)  He  also 
takes  the  risk  of  the  collection  of  dividends  bj"  his  assignor,  or  of  any 
lien  the  corporation  may  have  on  the  shares.  But  in  other  respects 
his  title  is  complete. 

The  holder  of  such  a  certificate  and  power,  possesses  all  the  external 
indicia  of  title  to  the  stock,  and  an  apparently  unlimited  power  of  dis- 
position over  it.  He  does  not  appear  to  have,  as  is  said  in  some  of 
the  authorities  cited,  concerning  the  assignee  of  a  chose  in  action,  a 
mere  equitable  interest,  which  is  said  to  be  notice  to  all  persons  dealing 
with  him  that  the}-  take  subject  to  all  equities,  latent  or  otherwise,  of 
third  parties  ;  but,  apparent!}-,  the  legal  title,  and  the  means  of  trans- 
ferring such  title  in  the  most  effectual  manner. 

Such,  then,  being  the  nature  and  effect  of  the  documents  with  which 
the  plaintiff  intrusted  his  brokers,  what  position  does  he  occupy  toward 
persons  who,  in  reliance  upon  those  documents,  have  in  good  faith 
advanced  money  to  the  brokers  or  their  assigns  on  a  pledge  of  the 
shares?  When  he  asserts  his  title,  and  claims,  as  against  them,  that 
he  could  not  be  deprived  of  his  property  without  his  consent,  cannot  he 
be  truly  answered  that,  by  leaving  the  certificate  in  the  hands  of  his 
brokers,  accompanied  by  an  instrument  bearing  his  own  signature, 
which  purported  to  be.  executed  for  a  consideration,  and  to  convey 
the  title  away  from  him,  and  to  empower  the  bearer  of  it  irrevocably 
to  dispose  of  the  stock,  he  in  fact  "  substituted  his  trust  in  the  honesty 
of  his  brokers,  for  the  control  which  the  law  gave  him  over  his  own 
property."  and  that  the  consequences  of  a  betrayal  of  that  trust,  should 
fall  upon  him  who  reposed  it,  rather  than  upon  innocent  strangers  from 
whom  the  brokers  were  thereby  enabled  to  obtain  their  money? 

These  principles,  in  substance,  were  applied  in  the  case  oi  Kortright 
V.  The  Commercial  Bank.  But  it  is  sought  to  distinguish  that  case 
from  this  ;  and  it  is  argued,  that  there  the  certificate  was  intrusted  to  an 
agent,  with  authority  from  his  principal  to  borrow  money  upon  it  for 
the  benefit  of  his  principal,  and  that  he  simply  exceeded  his  authority  by 
borrowing  more  than  he  was  authorized  to  borrow,  and  absconding  with 
the  excess. 

[After  commenting  on  Kortright  v.  BanJc.'] 

The  principles  of  agency  are,  however,  applicable  to  this  case.  In 
disposing  of  a  pledge,  the  pledgee  acts  under  a  power  from  the  pledgor. 


/( 
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The  distinction  between  a  lien  and  a  pledge  is  said  to  be,  that  a  mere 
lien  cannot  be  enforced  by  sale  by  the  act  of  the  party,  but  that  a 
pledge  is  a  lien  with  a  power  of  sale  superadded.  (Story  on  Bailments, 
7th  ed.,  §  311,  note  2;  Wasson  \.  Smith,  2  B.  &  Aid.,  439.)  The 
pledgee  in  selling,  is  bound  to  protect  the  interests  of  the  pledgor,  and 
as  to  the  surplus,  represents  the  pledgor  exclusively.  Now,  for  what 
purpose  was  the  apparent  ownership  and  power  of  disposition  of  this 
stock  vested  in  the  brokers?  Surel}'  for  the  purpose  of  enabling  them, 
effectually  and  summarily,  to  execute  this  power  under  certain  con- 
ditions. If  the  power  was  absolute  on  its  face,  or  if  the  whole  legal 
title  was  b}'  the  instrument  apparentl}-  vested  in  the  pledgee,  and  the 
condition  was  secret,  wherein  does  the  case  differ  in  principle  from  one 
of  ordinary  agency. 

I  am  at  a  loss  to  conceive  on  what  principle  it  can  be  claimed,  that 
an  apparent  naked  authority  is  more  effectual  to  bind  the  party  giving 
it,  than  an  apparent  ownership  as  well  as  authorit3% 

I  have  reviewed  the  authorities  at  much  more  length  than  usual,  by 
reason  of  the  difference  of  opinion  expressed  in  the  late  Court  of  Ap- 
peals in  this  case,  and  for  the  purpose  of  meeting  the  positions  so  ably 
maintained  in  the  opinions,  in  favor  of  the  respondent,  delivered  in  the 
court  below,  and  in  the  late  court,  on  the  former  hearing. 

My  conclusion  is,  that  the  Tenth  National  Bank  must,  on  the  facts 
found,  be  deemed  to  have  advanced  bona  fide  on  the  credit  of  the 
shares,  and  of  the  assignment  and  power  executed  b}-  the  plaintiff,  and 
■'  is  entitled  to  hold  the  stock  for  the  full  amount  so  advanced,  and  re- 
maining unpaid  after  exhausting  the  other  securities  received  for  the 
same  advance. 

The  points  relative  to  the  stamp  and  subscribing  witness  were  fully 
answered  in  the  opinions  delivered  on  the  first  argument,  and  do  not 
appear  to  have  been  the  subject  of  dissent.  ,  I  do  not  deem  it  neces- 
sar}'  again  to  discuss  them  here. 

The  judgment  of  the  General  Terra,  and  that  entered  on  the  report 
of  the  referee,  should  be  modified,  so  as  to  allow  the  plaintiff  to  redeem, 
on  payment  of  the  balance  due  to  the  Tenth  National  Bank,  on  its  ad- 
vance of  June  19th,  1868,  and  the  costs  of  the  action. 

All  concur  except  Allen  and  Folger,  JJ  ,  not  voting. 

Judgment  modified^ 
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McDonald,  Receiver,  v.  DEWEY.  / 

1905.    202  United  States,  510. 

Section  5151  of  the  National  Bank  Act  provides:  "The  share- 
holders of  every  national  banking  association  shall  be  held  individu- 
ally responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  association,  to  the  extent 
of  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in  ad- 
dition to  the  amount  invested  in  such  shares." 

The  defendant  transferred  some  of  his  shares  in  a  national  bank  at 
a  time  when  the  bnnk  was  insnivpnf-..  and  when  he  knew  or  ought  to 
have  known  the  fact.  The  Circuit  Court  of  Appeals  held  there  could 
be  no  recovery  against  the  defendant  without  -pTOoi  of  the  additional 
fact  that  the  several  transferees  were  likewise  insolvent. 

Mr.  Justice  Brown.  That  the  transfer  of  stock  in  corporations, 
even  when  in  failing  circumstances,  should  not  be  unduly  impeded,  is 
essential  not  only  to  the  prosperity  of  such  corporations  and  the  value 
of  their  stock,  but  to  the  interest  of  stockholders  who  may  desire  for 
legitimate  reasons  to  change  their  investments  or  to  raise  money  for 
debts  incurred  outside  the  business  of  such  corporation.  Bank  v. 
Lanier,  11  Wall.  369,  377.  At  the  same  time  the  frequency  with 
which  such  transfers  are  made  for  the  purpose  of  evading  the  double 
liability  imposed  by  the  National  Banking  Act,  has  given  rise  to  a 
large  amount  of  litigation  turning  upon  their  legality.  In  this  con- 
nection certain  propositions  have  been  laid  down  by  so  many  courts 
and  in  so  many  cases  that  they  may  be  regarded  as  fundamental  prin- 
ciples of  law  applicable  to  all  cases  of  this  character. 

(1)  That  a  party,  who  by  way  of  pledge  or  collateral  security  for  a 
loan  of  money,  accepts  stock  of  a  national  bank  and  puts  his  name  on 
the  registry  as  owner,  incurs  an  immediate  liability  as  a  stockholder, 
and  cannot  relieve  himself  therefrom  by  making  a  colorable  transfer 
of  his  stock  to  another  person  for  his  own  benefit,  as  was  done  by  the 
sale  to  Jewett  in  this  case.  National  Bank  v.  Case,  99  U.  S.  628 ; 
Marcy  v.  Clark,  17  Massachusetts.  329 ;  Nathan  v.  Whitlock,  9  Paige, 
152 ;  Cook  on  Stockholders,  §  263. 

(2)  The  same  result  follows  if  the  stockholder,  knowing,  or  having 
good  reason  to  know,  the  insolvency  of  the  bank,  colludes  with  an  ir- 
responsible person  with  design  to  substitute  the  latter  in  his  place, 
and  thus  escape  individual  liability,  and  transfers  his  stock  to  such 
person.  It  is  immaterial  in  such  case  that  he  may  be  able  to  show  a 
full  or  partial  consideration  for  the  transfer  as  between  himself  and 
the  transferee.     Boivden  v.  Johnson,  107  U.  S.  251. 

Upon  the  other  hand,  in  Whitney  v.  Butler,  118  U.  S.  655,  certain 
stockholders  employed  an  auctioneer  to  sell  their  shares  at  public  auc- 
tion.    They  were  bidden  in  by  a  purchaser  who  paid  the  auctioneer 
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for  them  and  received  from  him  the  certificate  of  stock  with  a  power 
of  attorney  to  transfer  the  same  in  blank.  The  auctioneer  paid  the 
money  to  the  original  owner  of  stock,  but  no  formal  transfer  was 
made  on  the  books  of  the  bank.  Shortly  afterwards  the  bank  became 
insolvent  and  went  into  the  hands  of  a  receiver,  who  made  an  assess- 
ment upon  the  original  stockholders.  We  held  that  the  responsibility 
of  the  stockholders  ceased  upon  the  surrender  of  the  certificate  to  the 
bank,  and  the  delivery  to  its  president  of  a  power  of  attorney  to 
transfer  the  stock  on  the  books  of  the  bank.  The  controlling  consid- 
erations were  the  good  faith  of  the  stockholders  in  making  the  sale, 
believing  the  bank  to  be  solvent,  and  the  fact  that  they  had  done  all 
that  they  could  reasonably  be  expected  to  do  to  make  a  valid  sale  of 
the  stock  and  a  transfer  of  the  certificate  on  the  stock  register. 

Under  the  English  law  a  shareholder  may  transfer  his  shares  to  an 
irresponsible  party  for  a  nominal  consideration,  though  the  sole  pur- 
pose of  the  transfer  be  to  escape  liability,  provided  the  transfer  be 
out  and  out,  and  not  merely  colorable  or  collusive,  with  a  secret  trust 
attached.  Under  such  circumstances  the  person  making  the  transfer 
is  released  from  liability,  both  as  to  corporate  creditors  and  the  other 
shareholders.  Cook  on  Stockholders,  §  266 ;  2  Morawetz  on  Private 
Corporations,  §  859. 

The  law  is  quite  different  in  this  country.  At  the  same  time  the 
original  stockholder  cannot  be  held  liable,  unless  the  bank  were  prac- 
tically insolvent  at  the  time  the  transfer  was  made,  and  its  condition 
was  known  or  ought  to  have  been  known  to  the  stockholder  making 
the  transfer.  If  the  bank  were  in  fact  solvent  and  able  to  pay  its 
debts  as  they  matured  when  the  transfer  was  made,  the  creditors 
having  ample  security  in  the  solvency  of  the  bank,  have  no  special 
interest  in  knowing  who  the  stockholders  are,  since  their  only  recourse 
to  them  would  be  in  the  remote  contingency  of  the  insolvency  of  the 
bank.  The  transferrer  can  only  be  held  liable  if  the  bank  be  insol- 
vent, and  such  insolvency  be  known,  or  ought  to  have  been  known,  to 
him  from  his  relations  to  the  bank,  since  the  transfer  is  j^Wma/acie 
valid,  and  shifts  to  the  transferee  the  burden  of  the  responsibility, 
which  can  be  laid  upon  the  original  stockholder  only  in  case  of  bad 
faitli,  or  evidence  of  a  purpose  to  evade  liability. 

This  bad  faith  may  be  shown  by  the  fact  that  the  bank  was  known 
to  him  to  be  insolvent ;  but  notwithstanding  this  the  transfer  would 
be  valid  if  made  to  a  person  of  known  financial  responsibility,  since 
the  creditors  could  not  suffer  by  the  substitution  of  one  solvent  stock- 
holder in  place  of  another.  The  Court  of  Appeals,  however,  went 
further  and  held  that  the  transfer  would  be  valid  unless  made  to  an 
irresponsible  person  unable  to  respond  to  an  assessment,  whose  finan- 
cial condition  was  known,  or  ought  to  have  been  known,  to  him. 

[After  reviewing  the  authorities.]  We  think  it  a  proper  deduction 
from  the  prior  cases,  and  such  we  hold  to  be  the  law,  that  the  gist  of 
the  liability  is  the  fraud  implied  in  selling,  with  notice  of  the  insol- 
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vencj''  of  the  bank  and  with  intent  to  evade  the  double  liability  im- 
posed upon  the  stockholder  by  the  National  Banking  Act.  In  short, 
the  question  of  liability  is  largely  determinable  bv  the  presence  or 
absence  oi  an  intent  tn  evnflp.  lif^b'^ity  The  fact  that  the  sale  was 
maae  to  an  insolvent  buyer  is  doubtless  additional  evidence  of  the 
original  fraudulent  intent,  but  would  not  be  in  itself  sufficient  to  con- 
stitute fraud  without  notice  of  the  insolvency  of  the  bank.  The 
stockholder  is  not  deprived  of  his  right  to  sell  his  stock  by  the  fact 
that  the  sale  is  made  to  an  insolvent  person,  unless  it  be  made  with 
knowledge  of  the  insolvency  of  the  bank.  This  was  practically  the 
ruling  in  Earle  v.  Carson,  in  which  we  held  that  a  bona  fide  sale 
would  not  be  void,  though  the  vendee  were  insolvent,  if  the  fact  of 
such  insolvency  were  at  the  time  unknown  to  the  seller.  The  case 
of  Earle  v.  Carson,  so  far  from  lending  countenance  to  the  argument 
of  the  appellees,  bears  strongly  in  the  opposite  direction. 

The  solvency  of  the  vendee,  however,  is  pertinent  in  showing  that 
no  damage  could  have  resulted  to  the  creditors  of  the  bank  by  the 
transfer.  Though  not  a  necessary  part  of  the  plaintiff's  case,  it  may 
be  a  complete  defense,  if  it  be  shown  that  the  sale,  however  fraudu- 
lent, was  made  to  a  vendee  who  was  as  able  to  respond  to  the  double 
liability  as  was  the  vendor.  The  proposition  that  the  executors  are 
not  responsible  because  the  sales  were  made  to  solvent  vendues,  being 
defensive  inits_characterf  the  burden  of  proof  was  upon  them.  In 
this  particular  the  case  is  not  unlike  that  of  an  ordinary  action  upon 
a  contract,  where  the  plaintiff  relies  upon  the  contract  and  the  breach, 
and  sues  for  such  damages  as  may  be  reasonably  supposed  to  follow 
therefrom.  But  it  may  be  shown  in  defense  that  no  damages  really 
resulted,  as,  for  instance,  in  an  action  for  services,  that  plaintiff  might 
have  obtained  other  employment  at  the  same  wages,  or,  in  an  action 
for  a  failure  to  deliver  goods,  that  plaintiff  might  have  gone  into  the 
market  and  purchased  other  goods  at  the  same  price  at  which  the  de- 
fendant had  agreed  to  sell  them.  In  such  case  defendant  assumes 
the  burden  of  proving  that  no  damage  in  fact  resulted.  The  argument 
in  this  case  really  is  that  the  receiver  was  bound  to  show,  not  only 
that  Dewey  was  guilty  of  fraud,  but  that  damages  necessarily  resulted 
and  that  he  knew  that  fact.  The  reply  is  that  the  fraud  was  consum- 
mated by  the  sale  of  the  stock  of  a  bank  known  to  be  insolvent,  with 
intent  to  evade  liability,  and  that  the  fraud  is  not  less  though  the 
transferees  happened  to  be  solvent,  but  that  their  solvency  may  be 
proved  to  rebut  the  presumption  that  injury  resulted  to  the  creditors 
from  the  transfers. 

While  tliere  is  no  express  finding  of  the  Court  of  Appeals  (though 
there  was  in  the  Circuit  Court)  that  Dewey  knew,  or  should  have 
known,  of  the  insolvency  of  the  bank  at  the  time  of  the  transfer,  and 
that  the  transfer  was  made  with  the  intent  to  evade  his  double  lia- 
bility as  stockholder,  the  decree  of  both  courts  is  based  upon  this 
assumption  ;  and  as  stated  in  the  dissenting  opinion  "that  the  final 


636      BUREOUGHS   V.    THE   NORTH   CAROLINA   RAILROAD   COMPANY. 

suspension  of  the  bank,  though  it  occurred  two  years  and  five  months 
after  Dewey's  transfer  of  stock,  is  traceable,  in  the  line  of  cause  and 
effect,  to  the  insolvency  of  the  bank  at  the  time  of  the  transfer."  We 
do  not  understand  these  facts  to  be  seriously  disputed. 


BUKROUGHS  v.  THE  NORTH  CAROLINA  RAILROAD 

COMPANY. 

1872,    67  Noi-th  Carolina,  376. 

Rodman,  J.  On  16th  February,  1870,  the  North  Carolina  Railroad 
Company  declared  a  dividend  by  the  following  resolution :  "  The 
Board  of  Directors  of  the  North  Carolina  Railroad  Company  do  de- 
clare an  annual  dividend  of  six  per  cent  on  the  capital  stock  of  this 
company,  for  the  fiscal  year  ending  the  31st  of  May,  1870.  Three 
per  cent  to  be  paid  on  1st  April,  and  three  per  cent  payable  on  the 
first  day  of  July,  1870,  and  the  transfer  books  be  closed  from  first 
day  of  March  to  the  first  of  April,  and  from  the  first  day  of  June  un- 
til the  first  day  of  July." 

On  the  17th  February,  the  plaintiffs,  in  writing  in  the  usual  form, 
at  the  foot  of  their  certificate  for  thirty-four  shares  of  stock  in  the 
company,  transferred  the  same  to  Samuel  H.  Wiley  for  value,  and 
authorized  F.  A.  Stagg,  attorney,  to  transfer  the  same  on  the  books 
of  the  company.  The  transfer  was  accordingly  made  on  the  21st 
February,  The  certificate  of  stock  to  the  plaintiffs  was  cancelled, 
and  a  new  certificate  issued  to  Wiley.  On  the  same  day  plaintiffs 
notified  the  company  that  they  claimed  the  dividend  declared  on  16th 
February.  The  company,  nevertheless,  paid  the  same  to  Wiley,  and 
this  action  is  brought  to  recover  it.  One  would  suppose,  that  in  a 
case  which  must  be  of  frequent  occurrence,  there  would  be  proved 
some  established  usage,  or  that  some  decided  cases  could  be  found 
fixing  the  rights  of  the  parties.  If  there  be  any  established  usage, 
either  general  or  special  to  this  corporation,  there  has  been  no  evi- 
dence of  it  offered  in  this  case.  And  the  learned  counsel  inform  us 
that  they  have  been  able  to  find  no  authority  whatever  on  it.  The 
absence  of  authority  is  the  more  remarkable,  as  the  rule  as  to  a  divi- 
dend following  the  stock  or  not,  under  the  present  circumstances, 
would  seem  to  be  of  a  general  nature,  not  confined  to  sales,  but  cover- 
ing the  case  of  a  life  tenant  with  remainder,  when  the  life  tenant  dies 
after  the  dividend  is  declared,  and  before  it  is  payable,  and  the  case 
of  a  will  bequeathing  stock  when  the  testator  dies  under  the  like  cir- 
cumstances. 

]iefore  proceeding  to  the  particular  consideration  of  this  case,  it  is 
necessary  to  observe  :  — 
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1.  It  was  clearly  within  the  power  of  the  seller  and  purchaser  of 
the  stock  in  this  case,  to  have  contracted  with  respect  to  the  dividend 
declared  on  the  day  before.     But, 

2.  If  we  assume  for  the  moment,  that  the  effect  of  the  resolution, 
declaring  the  dividend,  was  to  make  it  payable  to  whoever  should 
appear  by  the  books  of  the  company  to  be  the  owner  of  the  stock  on 
the  days  on  which  it  was  payable,  then,  notwithstanding  any  different 
contract  between  the  plaintiffs  and  their  vendee,  the  company  was 
justified  in  paying  to  the  vendee,  and  the  redress  of  the  plaintiffs 
would  be  by  an  action  against  their  vendee  for  money  had  and  re- 
ceived. 

It  is  important  to  notice  that  the  question  is,  not  as  to  the  contract 
between  plaintiffs  and  Wiley,  but,  to  whom  did  the  company  agree  to 
pay  the  dividend ;  for  if  the  company  agree  to  pay  to  one  who  turned 
out  to  be  Wiley,  its  liability  cannot  be  affected  by  any  collateral  agree- 
ment between  the  plaintiffs  and  Wiley  (even  if  there  were  express 
proofs  of  such)  without  its  consent.  Without  adverting  to  the  prin- 
ciple, that  the  contract  between  plaintiffs  and  Wiley  must  be  supposed 
to  have  been  made  in  reference  to  the  resolution  of  the  day  before,  as 
to  which  it  does  not  appear  that  either  party  had  any  advantage  in 
point  of  knowledge  ;  yet,  in  the  absence  of  a  contrary  agreement,  the 
sale  must  necessarily  have  been  of  the  subject-matter  with  its  rights 
and  incidents  at  the  date,  or  perhaps  when  the  transfer  should  be 
completed. 

So  that  the  true  question  is,  what  was  the  effect  and  meaning  of 
the  resolution  ?  Did  it  mean  that  the  dividend  should  be  payable  to 
those  who  held  the  stock  on  15th  February,  or  to  those  who  should 
hold  it  on  1st  April  ?  If  the  resolution  had  been  clear  and  explicit  in 
either  sense,  I  conceive  there  could  be  no  room  for  a  controversy. 
Being  of  uncertain  meaning,  the  courts  have  to  give  it  a  certain  one. 
But  whatever  shall  be  determined  to  be  its  meaning  in  law,  that  must 
be  taken  to  be  as  plainly  its  meaning  as  if  it  had  been  expressly  writ- 
ten so. 

What  was  the  object  in  declaring  the  transfer  books  of  the  company 
closed  from  1st  March  to  1st  April  ? 

If  the  dividend  was  intended  to  be  payable  to  any  one  who  was  the 
holder  on  16th  February,  there  could  be  no  sue  in  closing  the  books. 
In  any  case,  upon  a  demand  for  payment,  it  would  only  be  necessary 
to  see  from  the  books  who  was  the  holder  on  that  day.  But  if  the 
usage  be,  to  put  the  dividend  on  the  books  of  the  company  to  the 
credit  of  the  holders  on  1st  March,  we  can  see  a  reason  for  closing 
the  books,  viz.,  to  give  time  for  the  company  to  make  out  its  accounts 
with  its  stockholders  on  that  day.  Suppose  an  assignment  of  stock 
between  1st  March  and  1st  April,  would  the  company  be  bound  to 
notice  it,  in  reference  to  a  dividend  payable  1st  April  ?  I  think 
not. 


U^ 
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1868.     Law  Reports,  3  Queen's  Bench,  584. 

Miss  Trittin  was  a  shareholder  in  the  Bahia  &  San  Francisco 
Railway  Company.  The  company  accepted  a  transfer  upon  which  her 
name  had  been  forged,  and  issued  new  certificates  which  were  sold  to 
bona  fide  purchasers,  Mr.  Burton  and  Mrs.  Goodburn. 

The  questions  for  the  opinion  of  the  court  were :  1.  Whether,  as 
against  the  company,  Mr.  Burton  and  Mrs.  Goodburn  are  entitled  to 
the  said  shares  in  the  company,  or  an  equivalent  number.  2.  Whether 
they  are  entitled  to  any  and  what  damages  to  be  paid  to  them  by  the 
company  under  the  above  circumstances. 

CocKBURN,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for 
the  claimants.  If  the  facts  are  rightly  understood,  the  case  falls 
within  the  principle  of  Pickard  v.  Sears  and  Freeman  v.  Cooke.  The 
company  are  bound  to  keep  a  register  of  shareholders,  and  have  power 
to  issue  certificates  certifying  that  each  individual  shareholder  named 
therein  is  a  registered  shareholder  of  the  particular  shares  specified. 
This  power  of  granting  certificates  is  to  give  the  shareholders  the 
opportunity  of  more  easily  dealing  with  their  shares  in  the  market, 
Bnd  to  afford  facilities  to  them  of  selling  their  shares  by  at  once  show- 
ing a  marketable  title,  and  the  effect  of  this  facility  is  to  make  the 
shares  of  greater  value.  The  power  of  giving  certificates  is,  therefore, 
for  the  benefit  of  the  company  in  general ;  and  it  is  a  declaration  by  the 
compan}-  to  all  the  world  that  the  person  in  whose  name  the  certificate 
is  made  out,  and  to  whom  it  is  given,  is  a  shareiiolder  in  the  company, 
and  it  is  given  by  the  company  with  the  intention  tliat  it  shall  be  so 
used  by  tlie  person  to  whom  it  is  given,  and  acted  upon  in  the  sale  and 
transfer  of  shares.  It  is  stated  in  this  case  that  the  claimants  acted 
bona,  fide,  and  did  all  that  is  required  of  purchasers  of  shares ;  they 
paid  the  vakie  of  the  shares  in  mone}'  on  having  a  transfer  of  tlie 
shares  executed  to  them,  and  on  the  production  of  the  certificates  which 
were  handed  to  them.  It  turned  out  that  the  transferors  Imd  in  fnct. 
no  shares,  and  that  the  company  ought  not  to  have  rcgisterecL_tliem  aa^ 
sharehoklers  or  given  them  certificates,  tlie  transfer  to  them  being  a. 
forgery.  Tliat  brings  the  case  within  tlie  principle  of  the  decision  in 
Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.G.  L.  K.  vol.  33),  as  explained 
by  the  case  of  Freeman  v.  Cooke,  2  Ex.  G54,  18  L.  J.  Ex.  114,  that, 
if  you  make  a  representation  with  the  intention  that  it  shall  be  acted 
U[)on  by  another,  and  he  does  so,  you  are  estopped  from  denying  the 
truth  of  what  you  represent  to  be  the  fact. 

The  only  remaining  question  is,  wliat  is  the  redress  to  which  the 
claimants  are  entitled.  In  whatever  form  of  action  they  might  shape 
their  claim,  and  there  can  be  no  doubt  that  an  action  is  maintainable, 
the   measure  of  damages    would  be  the  same.     They  are   entitled  to 
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be  placed  in  the  same  position  as  if  the  sliares,  which  they  purchased 

owing  to  the  company's  representation,  had  in  fact  been  good  shares,    ^  (^^^5C«. 

and  liad  been  transferred  to  them,  and  the  company  had  refused  to  put     /  ^  I 

them  on  the  register,  and  the  measure  of  damages  wouid  be  the  market         /y~^ ) 

price  of  the  shares  at  that  time  ;  if  no  marlcet  price  at  that  time,  then 

a  jury  would  have  to  say  what  was  a  reasonable  compensation  for  the 

loss  of  the  shares. 

Blackburn,  J.  —  I  am  of  the  same  opinion.  "When  joint  stock  com- 
panies were  establislied,  the  great  object  was  that  the  shares  should  be 
capable  of  being  easily  transferred  ;  and  tlie  legislature  has  made  pro- 
vision by  25  &  26  Vict.  c.  89,  s.  25,  that  the  company  shall  keep  a  reg- 
ister of  the  members,  and  when  the  capital  is  divided  into  shares,  each 
share  is  to  be  distinguished'  by  a  number,  and  the  shares  held  by  each 
member  is  to  be  specified,  and  the  dates  at  which  each  person's  name 
was  entered  on  the  register.  In  order  to  keep  up  siich  a  register,  the 
company  must  alter  its  register  whenever  a  transfer  of  shares  is  made, 
on  the  application  and  payment  of  a  certain  sum  to  them  b}'  the  person 
to  wliom  the  shares  are  alleged  to  be  transferred.  And  the  first  thing 
the  company  would  have  to  do  when  a  transfer  was  tendered  to  them, 
would  be  to  inquire  into  its  validity  ;  but  a  company  may  be  deceived, 
and  induced,  as  the  company  were  in  the  present  case,  without  any  neg« 
Ugence,  to  receive  as  genuine  a  forged  transfer.  They  accordingly 
made  an  alteration  in  the  register,  and  made  it  in  fact  inaccurate  by  put- 
ting the  names  of  Stocken  and  Goldner  on  the  register  as  tlie  holders  of 
particular  shares,  when  in  fact  the}-  were  not  so.  The  statute  (s.  31) 
further  provides  that  the  companv  may  give  certificates,  specif\  ing  the 
shares  held  by  an}-  member ;  and  the  object  of  this  provision  is  expressly 
stated  to  be  that  this  certificate  should  be  prima  facie  evidence  of  the 
title  of  the  person  named  to  the  sliares  specified  ;  and  the  company, 
therefore,  b}'  granting  the  certificate,  do  make  a  statement  that  they  have 
transferred  the  shares  specified  to  the  person  to  whom  it  is  given,  and 
that  he  is  the  holder  of  the  shares.  If  they  have  been  deceived  and  the 
statement  is  not  perfectly  true,  the}'  ma}'  not  be  guilty  of  negligence, 
but  the  company  and  no  one  else,  have  power  to  inquire  into  the  mat- 
ter;  and  it  was  the  intention  of  the  legislature  that  these  certificates 
should  be  documents  on  which  buyers  might  safely  act.  Now,  on  the 
facts  of  this  case,  although  according  to  the  practice  on  the  stock  ex- 
change, the  claimants  did  not  originally  contract  for  these  particular 
shares,  the  money  was  paid  by  tliem  or  their  broker  on  the  execution 
by  Stocken  and  Goldner  of  a  transfer,  and  on  the  certificate  under  the 
seal  of  the  company  being  handed  over  to  them  that  Stocken  and  Gold- 
ner were  the  holders  of  these  particular  shares  ;  and  it  is  quite  clear  that 
a  statement  of  a  fact  was  made  by  the  company,  on  which  the  companv, 
at  the  very  least,  knew  that  persons  wanting  to  purchase  shares  might 
act.  And  the  claimants  liaving  bona  fide  acted  upon  that  statement, 
and  suffered  damage,  can  they  recover  from  the  company?  I  think  tliey 
can,  on  the  principle  enunciated  in  Freeman  v.  Cooke,  2  Ex.  654,  18 
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L.  J.  Ex.  114.  Suppose  an  action  by  the  claimants  against  the  com- 
pany, asserting  that  the  shares  were  the  plaintiffs'  and  tliat  tlie  company 
refused  to  pay  them  the  dividends  and  deprived  them  of  the  use  of  tlie 
shares,  in  effect  an  action  of  trover.  The  only  plea  would  be  that  the 
plaintiffs  were  not  the  true  owners  of  the  shares,  and  there  would  be 
a  replication  by  wa}^  of  estoppel,  that  the  company-  were  estopped  from 
saying  that  the  plaintiffs  were  not  the  owners,  because  tliey  had  pur- 
chased on  a  statement  of  title  made  by  the  company,  and  intended  by 
them  to  be  acted  upon  ;  this  would  clearly  amount  to  an  estoppel  within 
the  rule  defined  in  Freeman  v.  Cooke,  2  Ex.  654,  18  L.  J.  Ex.  114. 
The  claimants,  therefore,  would  be  entitled  to  a  verdict,  and  it  follows 
that  the}'  are  entitled  as  damages  to  the  value  of  the  shares  at  the  time 
they  were  converted  ;  that  is,  at  the  time  when  Miss  Trittin  interfered 
and  claimed  the  shares. 

Mellor,  J.  —  I  am  of  the  same  opinion.  I  think  the  right  of  action 
cannot  be  grounded  on  negligence  ;  but  that  the  facts  do  amount  to  an 
estoppel  on  the  company  from  denying  the  claimants'  title.  The  com- 
pany need  not  register  a  person  as  a  member,  under  a  transfer  of  shares 
of  which  the}'  have  any  doubt ;  but  can  leave  the  transferee  to  come  to 
the  Court  and  make  out  his  title.  In  the  present  case  the  company 
Rcted  apparently  without  negligence,  on  the  production  of  the  transfer 
by  the  broker,  and  having  sent  a  letter  to  Miss  Trittin  and  received  no 
answer,  they  caused  the  transferees  to  be  registered,  and  gave  them 
a  certificate  under  seal,  clearly  intending  them  to  use  it  in  the  market 
as  a  voucher  or  statement  that  they  were  the  holders  of  the  particular 
shares.  The  claimants  accordingly  purchase  the  shares,  but  it  turns 
out  that  they  acquired  no  title,  and  their  names  are  struck  off  the 
register.  I  cannot  but  think  that  a  person  rnust  have  a  remedy  against 
a  com|)anv  for  wrongfully  striking  his  name  off  the  register,  so  as  to 
prevent  his  having  tnc  advantage  of  the  shares  he  had^jKirchasect.  ancF 
in  such  an  action  b}-  the  claimants  the  estoppel  would  arise  against  the 
company.  The  measure  of  damages  would  be  the  value  of  the  shares 
at  the  time  the}^  ceased  to  be  recognized  as  shareliolders.  Whether  or 
not  the  company  may  have  a  remedy  over  against  Stocken  and  Goldner 
it  is  unnecessary  to  consider. 

Lusii,  J.  —  I  am  also  of  the  same  opinion.  It  is  not  stated  what  the 
usual  course  of  business  is,  but  only  that  the  shares  were  purchased  in 
the  usual  course.  I  take  it,  the  claimants  having  bargained  in  the 
share  market  for  a  certain  number  of  shares  each,  the}-  were  offered  a 
transfer  of  the  shares  vvhicli  had  been  transferred  by  a  forged  transfer 
to  Stocken  and  (ioldner,  tlie  certificate  at  the  same  time  being  handed 
to  them  before  the  completion  of  the  purchase,  and  by  this  certificate, 
in  the  usual  form  and  under  the  seal  of  the  company,  it  is  certified  that 
Stocken  and  Goldner  are  the  registered  holders  of  the  specific  shares, 
giving  the  lunnbers.  Now  there  is  no  doubt  that  the  certificate  was 
given  l)y  tlie  company  to  Stocken  and  Goldner  in  order  that  they  might 
use  it  in  the  usual  way  in  which  such  certificates  arc  used,  viz.,  as  a 
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voucher  to  a  purchaser  of  their  names  being  on  the  register.  And  the 
claimants  having  acted  on  this  statement  by  the  company,  there  arises 
an  estoppel  as  against  the  company,  prohibiting  them  from  denying 
that  what  it  states  is  true.  And  the  question  then  is,  what  does  the 
certificate  mean  ?  Does  it  mean  merely,  that  Stocken  and  Goldner  are 
on  the  register,  and  the  company  have  done  their  best  to  ascertain  that 
.  they  are  entitled  to  the  shares,  but  cannot  say  whether  they  are  so  enti- 
tled ?  Or  does  it  amount  to  a  statement  that  the  company  take  upon 
themselves  the  responsibility  of  asserting  that  they  are  the  registered 
shareholders  entitled  to  the  specific  shares?  I  think  the  certificate 
must  amount  to  the  latter  assertion.  It  is  the  company  who  are  to 
keep  and  look  after  the  register,  and  they  are  the  only  persons  who 
have  control  over  it,  and  they  can  refuse  to  register  a  person  until  he 
shows  that  he  is  legally  entitled.  Having,  therefore,  put  the  names  of 
Stocken  and  Goldner  upon  the  register,  and  granted  them  a  certificate, 
the  company  are  estopped  after  that  statement  has  been  acted  upon, 
and  cannot  den}-  that  those  persons  were  the  legal  holders  of  the  par- 
ticular shares  which  have  been  transferred  to  the  claimants.  The 
claimants,  therefore,  are  entitled  to  recover  from  the  company  the  value 
of  the  shares  at  the  time  when  they  were  deprived  of  them. 

Broicn,  Q.  C,  asked  that  the  Court  would  award  interest  in  addition; 
fie  stated  that  the  company  paid  7  per  cent,  dividend,  and  that  the  com 
pany  refused  to  recognize  the  claimants  as  shareholders  on  the  10th  of 
October,  18GG. 

Per  Curiam. — The  rule  will  be  that  the  company-  do  pa}'  to  the 
claimants  the  value  of  their  respective  shares  on  the  10th  of  October 
1866,  at  interest  from  that  time  at  4  per  cent.,  as  damages,  together 
with  costs.  Hule  absolute  accordingly. 
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Morton,  C.  J.  This  case,  which  is  an  action  of  contract  with  a 
count  in  tort,  presents  an  important  question,  referred  to,  but  not  de- 
cided, in  Ilachinists'  National  Bank  v.  Field,  126  Mass.  345. 

In  January,  1876,  Mrs.  Pratt  owned  five  shares  of  the  stock  of  the 
Boston  and  Albany  Railroad  Company,  and  held  a  certificate  running 
in  her  name.  Her  son  forged  her  name  to  a  blank  power  of  attorney, 
printed  upon  the  back  of  the  certificate,  and  delivered  it  to  one  Field, 
a  broker.  Field  sold  the  shares  to  the  defendants,  and  delivered  to 
them  the  certificate  with  the  forged  signature  thereon.  The  defend- 
ants presented  it  to  the  transfer  clerk  of  the  plaintiff  by  Brown,  their 
clerk,  who  filled  up  the  blanks  so  as  to  make  it  a  power  of  attorney  to 
Brown  to  transfer  the  shares  to  Richardson,  Hill  and  Company,  the 
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defendants.  Throughout,  Brown  was  acting  as  the  agent  and  on  be- 
half of  the  defendants.  Thereupon  the  transfer  clerk  permitted  Brown 
to  transfer  the  shares  upon  the  books  of  the  corporation,  and  issued  a 
new  certificate  to  the  defendants.  Subsequently,  and  before  the  dis- 
covery of  the  forgery,  the  defendants  sold  the  stock  to  a  third  person, 
and,  at  their  request,  the  corporation  issued  a  new  certificate  to  the 
purchaser. 

Upon  these  facts,  it  is  clear  that  Mrs.  Pratt  never  parted  with  her 
property  in  the  shares,  and  therefore  the  plaintiff  was  obliged  to  pro- 
cure five  shares  of  its  corporate  stock,  and  issue  a  certificate  to  her, 
and  also  to  pay  her  the  dividends  upon  the  five  shares.  Fratt  v. 
Taunton  Copper  Co.,  123  Mass.  110,  and  cases  cited.  It  is  also  settled 
that  the  corporation  has  no  remedy  against  the  person  who  purchased 
of  the  defendants,  because,  as  to  him,  the  corporation  is  estopped  to 
deny  its  certificate  issued  to  the  defendants  and  transferred  to  the 
purchaser.  Machinists'  National  Bank  v.  Field,  ubi  supra,  and. cases 
cited.  The  question  in  this  case  is  whether  it  has  a  remedy  against 
the  person  who  presented  a  forged  transfer  or  power  of  attorney,  upon 
the  faith  of  which  it  issued  to  such  person  a  new  certificate. 

This  question  has  never  been  directly  decided  in  this  Common- 
wealth, but  the  adjudged  cases  furnish  analogies  which  aid  us  in  its 
solution.  It  is  familiar  law  that,  in  a  sale  of  chattels,  a  warranty  of 
title  is  implied,  unless  the  circumstances  are  such  as  to  give  rise  to  a 
contrary  presumption.  Shattuck  v.  Green,  104  Mass.  42.  The  pos- 
session and  offer  to  sell  a  chattel  is  held  equivalent  to  an  afiirmation 
that  the  seller  has  title  to  it.  This  is  founded  upon  the  reason  that 
men  naturally  understand  that  a  seller  who  offers  a  chattel  for  sale 
owns  it. 

The  same  rule  has  been  extended  to  the  case  of  a  sale  of  a  promis- 
sory note.  The  seller  impliedly  warrants  that  the  previous  signatures 
are  genuine.  Cahot  Bank  v.  Morton,  .4  Gray,  156.  Merriam  v.  Wol- 
cott,  3  Allen,  258. 

So  it  has  been  held  that,  if  one,  honestly  believing  himself  to  be 
authorized,  acts  as  agent  for  another,  and  procures  money  or  goods 
upon  the  credit  of  his  supposed  principal,  and  it  turns  out  that  he  is 
not  authorized,  he  is  liable  for  the  value  of  the  money  or  goods.  Chief 
Justice  Shaw  says :  "  If  one  falsely  represents  that  he  has  an  au- 
thority, by  which  another,  relying  on  the  representation,  is  misled,  he 
is  liable ;  and  by  acting  as  agent  for  another,  when  he  is  not,  though 
he  thinks  he  is,  he  tacitly  and  impliedly  represents  himself  authorized 
Avithout  knowing  the  fact  to  be  true,  it  is  in  the  nature  of  a  false  war- 
ranty, and  he  is  liable."  Jefts  v.  York,  10  Cush.  392.  The  chief  jus- 
tice adds  :  "  But  in  both  cases  his  liability  is  founded  on  the  ground 
of  deceit,  and  the  remedy  is  by  action  of  tort."  We  do  not  under- 
stand him  as  intending  to  say  that  the  only  remedy  is  the  technical 
action  of  deceit,  and  that  a  guilty  knowledge  must  be  proved.  He 
used  the  word  "  deceit "  in  the  sense  of  tort.     In  numerous  other  cases, 
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the  remedy  is  said  to  be  an  action  on  the  case  for  falsely  assuming  to 
be  an  agent.  Bartlett  v.  Tucker,  104  IMass.  336,  and  cases  cited.  And 
in  the  recent  case  of  Maij  v.  Western  Union  Telegraph,  112  Mass.  90, 
it  was  held  that  the  proper  remedy  is  not  an  action  of  deceit ;  but ''  it 
is  an  action  in  the  nature  of  a  false  warranty  against  one  acting  as 
agent,  who  represents  that  he  has  authority  when  he  has  not.  Whether 
such  representation  is  made  in  terms,  or  tacitly  and  impliedly,  he  sup- 
posing but  not  knowing  the  fact  to  be  true,  he  is  liable  to  the  person 
misled."  We  can  see  no  good  reason  why  an  action  of  contract  upon 
the  implied  warranty  should  not  be  maintained,  in  the  same  manner  as 
it  may  be  upon  the  implied  warranty  in  the  sale  of  chattels.  Randell 
V.  Trimen,  18  0.  B.  78(3.  Richardson  v.  Williamson,  L.  R,  6  Q.  B.  276. 
Baltzen  v.  Nicolay,  53  N.  Y.  467.  But  it  is  not  necessary  to  discuss 
this,  because  in  the  case  at  bar  there  is  both  a  count  in  contract  and  a 
count  in  tort  in  the  nature  of  case,  for  falsely  assuming  to  act  as  an 
agent. 

Perhaps  these  considerations  are  sufficient  to  dispose  of  this  case ; 
but  it  seems  to  us  that  the  result  would  be  the  same  if  Pratt  had 
signed  the  transfer  on  the  back  of  the  certificate,  instead  of  the  power 
of  attorney.  The  difference  between  the  two  modes  of  effecting  a 
transfer  is  theoretical  rather  than  practical.  There  is  in  either  case 
a  similar  implied  representation  or  warranty. 

If  one  buys  stock  and  takes  a  transfer,  and  presents  the  certificate 
to  the  corporation  and  demands  a  new  one,  he  thereby  impliedly  re- 
presents that  he  is  entitled  to  the  new  certificate.  He  demands  it  as 
his  right ;  this  implies  that  he  is  the  owner  and  has  a  right  to  it.  The 
corporation  has  the  right  to  understand  him  as  asserting  this.  It  is 
not  bound  to  question  or  investigate  the  genuineness  of  the  transfer, 
and  see  if  the  purchaser  has  not  been  defrauded.  When  the  purchaser 
presents  his  transfer  and  certificate,  the  transfer  officer  naturally  un- 
derstands that  he  claims  the  transfer  to  be  valid,  and  to  have  a  right 
to  a  certificate ;  he  has  the  right  to  act  as  if  this  had  been  said  in 
terms.  And  if,  relying  upon  such  tacit  and  implied  representations, 
the  corporation  suffers  a  loss,  the  purchaser  who  misled  it  is  liable. 


644  DUPEE   V.   BOSTON   WATER   POWER   CO. 


CHAPTER  III. 

OWNERSHIP  BY  A    CORPORATION    OF  SHARES    OP    ITS    OWN 
STOCK,  OR  OF  THE  STOCK  OF  OTHER  CORPORATIONS. 
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1873.     ]  14:  Mass.  37.^ 

Bill  in  equity  by  minority  stoclvholders  in  defendant  corporation, 
to  restrain  tlie  corporation  from  selling  land  and  receiving  its  own 
stock  in  part  payment. 

C.  JB.  Goodrich,  for  plaintiffs.  Selling  land  of  the  corporation, 
and  receiving  payment  of  the  purchase  money  in  whole  or  in  part, 
at  the  election  of  the  purchaser,  in  the  shares  of  the  capital  stock  of 
the  corporation,  is  a  breach  of  trust.  This  is  especially  true  when 
it  is  proposed  to  receive  the  shares  at  a  sura  much  above  the  market 
value.  It  operates  to  the  prejudice  and  injury  of  such  of  the  share- 
holders as  are  unable  or  unwilling  to  purchase  the  land  owned  by  the 
corporation.  It  is  in  effect  a  dividend,  or  return  of  capital  to  a  por- 
tion of  the  stockholders,  to  the  exclusion  of  others.  It  effects  a  reduc- 
tion of  the  capital  stock  of  the  corporation  in  a  manner  not  authorized 
b^'law.  The  defendant  corporation  has  no  power  under  its  original 
charter  to  reduce  its  capital  stock ;  if  it  has  such  power,  it  is  derived 
from  Sts.  1870,  c.  224,  §  24,  and  1871,  c.  110.  The  Boston  Water 
Power  Company  has  no  authority  to  reduce  its  capital  stock  by  a  pur- 
chase thereof  for  the  purpose  of  cancellation,  or  for  a  resale  thereof. 
A  reduction  of  its  capital  stock,  if  allowable  in  any  case,  must  be  by  a 
particular  course  of  proceeding  provided  by  statutes,  cited  above. 

[Remainder  of  argument  omitted.] 

D.  Foster  &  G.  W.  lialdwwi,  for  defendants. 

Colt,  J.  This  case  is  heard  upon  bill  and  answers.  No  issue  is 
joined  upon  the  truth  of  the  defendants'  allegations,  and  the  onl}'  ques- 
tions of  law  are  those  which  arise  upon  the  facts  thus  presented. 

At  an  annual  meeting  of  the  defendant  corporation  it  was  voted 
that  the  directors  bo  authorized,  "if  in  their  judgment  the  interest  of 
the  company  will  be  thereby  promoted,  to  receive  in  part  pa3'ment  for 

1  Statement  abridged.  Only  bo  much  of  the  opinion  is  given  as  relates  to  a  single 
point.  — Ed. 
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the  land  of  the  company  hereafter  to  be  sold,  the  stock  of  the  com- 
pany, at  such  price  for  the  land  and  the  stock  as  may  be  deemed  for  the 
interest  of  the  stockholders."  Under  this  authority  the  directors  adver- 
tised a  number  of  lots  belonging  to  the  corporation  to  be  sold  at  public 
auction,  and  paid  for,  at  the  option  of  the  purchaser,  one  half  in  cash, 
and  one  half  in  the  stock  of  the  corporation  at  a  price  named  [viz., 
$75  per  share].  There  is  no  other  action  of  the  corporation  or  its  direc- 
tors, past  or  contemplated,  relied  on  to  support  the  bill.  The  prayer 
is  that  the  defendants  be  enjoined  and  restrained  from  selling  the  com- 
pany's lands  by  auction,  or  otherwise,  in  the  mode  proposed. 

There  is  nothing  in  this  vote  of  the  corporation,  or  in  the  action  of 
the  directors,  which  amounts  to  a  reduction  of  capital,  or  will  amount 
to  it,  if  the  proposed  sales  take  place.  That  must  depend  on  future 
corporate  action. 

The  only  questions  left  upon  the  pleadings  are,  whether  sales  may  be 
lawfull}'  made  of  the  companj'  lands  under  the  vote  of  the  stockhold- 
ers, at  the  annual  meeting,  to  be  paid  for  in  its  own  stock  at  a  price 
agreed,  which  price  does  not  exceed  its  intrinsic  value  as  based  upon  a 
reasonable  estimate  of  its  corporate  propert}' ;  and  whether  the  agree- 
ment to  fill  the  lots  sold  to  the  usual  grade  can  be  lawfully  entered  into. 

In  the  absence  of  legislative  provision  to  the  contrary,  a  corporation 
may  hold  and  sell  its  own  stock,  and  may  receive  it  in  pledge  or  in 
payment  in  the  lawful  exercise  of  its  corporate  powers.  Iceland  v. 
Hayden,  102  Mass.  542.  American  Raihray-Frog  Co.  v.  Haven^ 
101  Mass.  398.  Nesmith  v.  WasUngt07i  Bank,  6  Pick.  324,  329. 
Coleman  v.  Columbia  Oil  Co.  51  Penn.  State,  74.  City  Bank  of 
Columbus  V.  Bruce,  17  N.  Y.  507.     Ex  parte  Holmes,  5  Cowen,  426. 

We  cannot  see  that  the  rights  of  any  of  the  stockholders  will  be 
illegally  prejudiced  by  the  proposed  receipt  of  the  shares  in  payment 
for  its  land. 

•  •••  •..• 

Bill  dismissed  with  costs* 


C^^       <j/%^^U.^ 


JLl^      'h^ 


—        t-^ 


i^i^r^ 
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TREVOR  y.  WHITWORTH. 

1887.     Law  Reports,  12  Appeal  Cases,  409.1 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

James  Schofield  &  Sons  Limited  were  incorporated  in  1865  under  the 
Companies  Act  1862  with  a  capital  of  £150,000  in  15,000  shares  of  £10 
each.  The  objects,  as  stated  in  the  memorandum  of  association,  were  to 
acquire  and  carry  on  the  business  of  certain  flannel  manufacturers,  and 
any  other  businesses  and  transactions  which  the  company  might  con- 
sider to  be  in  any  wa}^  conducive  or  auxiliary  thereto,  or  proper  to  be 
carried  on  in  connection  therewith. 

The  memorandum  did  not  authorize  the  company  to  purchase  its  own 
shares ;  but  the  articles  of  association  purported  to  authorize  such 
purchases. 

The  company  having,  in  1884,  gone  into  liquidation,  a  claim  was 
made  against  the  company  by  the  respondents,  as  executors  of  Whit- 
worth,  a  deceased  shareholder,  for  the  balance  of  the  price  of  Whit- 
worth's  shares  sold  by  the  executors  to  the  company  in  1880,  and  not 
wholly  paid  for. 

The  Vice  Chancellor  of  the  County  Palatine  of  Lancaster  disallowed 
the  claim. 

The  Court  of  Appeal  (Cotton,  Bowen  and  Fry  L.JJ.)  reversed  this 
decision  and  allowed  the  claim.  Against  this  last  decision  the  official 
liquidators  now  appealed. 

Rigby  Q.  C,  and  0.  Leigh  Clare,  for  appellants. 

Homer  Q.  C,  and  A.  C.  Maherley,  for  respondents. 

Lord  Herschell. 

I  pass  now  to  the  main  question  in  this  case,  which  is  one  of  great 
and  general  importance,  whether  the  company  had  power  to  purchase 
the  shares.  The  result  of  the  judgment  in  the  Court  below  is  certainly 
somewhat  startling.  The  creditors  of  the  company  which  is  being 
wound  up,  who  have  a  right  to  look  to  the  paid-up  capital  as  the  fund 
out  of  which  their  debts  are  to  be  discharged,  find  coming  into  com- 
petition with  them  persons  who,  in  respect  only  of  their  having  been, 
and  having  ceased  to  be,  shareholders  in  the  compan}-,  claim  that  the 
company  shall  pay  to  them  a  part  of  that  capital.  The  memorandum 
of  association,  it  is  admitted,  does  not  authorize  the  purchase  by  the 
company  of  its  own  shares.  It  states,  as  the  objects  for  which  the 
couii)any  is  established,  the  acquiring  certain  manufacturing  businesses 
and  the  undertaking  and  carrying  on  the  businesses  so  acquired,  and 
any  other  business  and  transaction  which  the  company  consider  to  be 

1  Statement  abridged.     Arguments  and  portions  of  opinions  omitted.  —  Ed. 
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in  any  way  auxiliary  thereto,  or  proper  to  be  carried  on  in  connection 
therewith. 

It  cannot  be  questioned,  since  the  case  of  Ashbury  Railway  Car- 
riage and  Iron  Company  v.  Miche,^  that  a  company  cannot  employ 
its  funds  for  the  purpose  of  any  transactions  which  do  not  come  within 
the  objects  specified  in  the  memorandum,  and  that  a  company  cannot 
by  its  articles  of  association  extend  its  power  in  this  respect.  These 
propositions  are  not  and  could  not  be  impeached  in  the  judgments  of 
tlie  Court  of  Appeal,  but  it  is  said  to  be  settled  by  authority,  that 
although  a  company  could  not  under  such  a  memorandum  as  the  pres- 
ent, by  articles  authorize  a  trafficking  in  its  own  shares,  it  might 
authorize  the  board  to  buy  its  shares  "  whenever  they  thought  it  desir- 
able for  the  purposes  of  the  company,"  or  "  in  cases  where  it  was  inci- 
dental to  the  legitimate  objects  of  the  company  that  it  should  do  so." 
The  former  is  Lord  Justice  Cotton's  expression  ;  the  latter  that  of  Lord 
Justice  Bowen. 

I  will  first  consider  the  question  apart  from  authority,  and  then 
examine  the  decisions  relied  on. 

The  Companies  Act  1862  requires  (sect.  8)  that  in  the  case  of  a  com- 
pany where  the  Hability  of  the  shareholders  is  limited,  the  memorandum 
shall  contain  the  amount  of  the  capital  with  which  the  company  pro- 
poses to  be  registered,  divided  into  shares  of  a  certain  fixed  amount ; 
and  provides  (sect.  12)  that  such  a  company  may  increase  its  capital 
and  divide  it  into  shares  of  larger  amount  than  the  existing  shares,  or 
convert  its  paid-up  shares  into  stock,  but  that  "save  as  aforesaid,  no 
alteration  shall  be  made  by  any  company  in  the  conditions  contained 
in  its  memorandum  of  association." 

"What  is  the  meaning  of  the  distinction  thus  drawn  between  a  com- 
pan}'  without  limit  on  the  liability  of  its  members  and  a  company  where 
the  liability  is  limited,  but,  in  the  latter  case,  to  assure  to  those  dealinty 
with  the  company  that  the  whole  of  the  subscribed  capital,  unless  dimin- 
ished by  expenditure  upon  the  objects  defined  bv  the  memorandum, 
shall  remain  available  for  tne  discnarge  ot'  Its  liabilities?  The  capital 
ma}',  no  doubt,  be  diminished  by  expenditure  upon  ana  reasonabl}-  inci- 
dental to  all  the  objects  specified.  A  part  of  it  ma}'  be  lost  in  carryino^ 
on  the  business  operations  authorized.  Of  this  all  persons  trusting  the 
company  are  aware,  and  take  the  risk.  But  I  think  the}"  have  a  right, 
to  rely,  and  werej.ntended  bv  the  Legislature  to  have  a  rigjht  to  rely- 
on  the  capital  remaining  undiminished  by  any  expenditure  outside  these 
limits,  or  by  the  return  of  any  part  of  it  to  the  shareholders. 

Experience  appears  to  have  shewn  that  circumstances  might  occur  in 
which  a  reduction  of  the  capital  would  be  expedient.  Accordingly,  by 
the  Act  of  18G7  provision  was  made  enabling  a  company  under  strictly 
defined  conditions  to  reduce  its  capital.  Nothing  can  be  stronger  than 
these  carefully-worded  provisions  to  shew  how  inconsistent  with  the 

1  Law  Rep.  7  H.  L.  653. 
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very  constitution  of  a  joint  stock  company-,  with  limited  liability,  the 
right  to  reduce  its  capital  was  considered  to  be. 

Let  me  now  invite  3'our  Lordships'  attention  to  the  facts  of  the  pres- 
ent case.     The  company  had  purchased,  prior  to  the  date  of  the  liqui- 
dation, no  less  than  4142  of  its  own  shares  ;  that  is  to  say,  considerably 
JlXt-*^         more  than  a  fourth  of  the  paid-up  capital  of  the  compan}^  had   been 
^^^    Z,,^  either  paid,  or  contracted  to  be  paid,  to  shareholders,  in  consideration 
'  only  of  their  ceasing  to  be  so.     I  am  quite  unable  to  see  how  this  ex- 

■*-•  '    pSndiTure  was  incurred  in  respect  of  or  as  incidental  to  an}'  of  the 

•^^  objects  specified  in  the  memorandum.     And,  if  not,  I  have  a  difficulty 

.     jLax-    ill  seeing  how  it  can  be  justified.     If  the  claim  under  consideration  can 
"  .     be  supported,  the  result  would  seem  to  be  this,  that  the  whole  of  the 

xj^t£i^^^^  shareholders,  with  the   exception  of  those  holding   seven   individual 
^  ^^..^     shares,  might  now  be  claiming  payment  of  the  sums  paid  upon  their 
^  shares  as  against  the  creditors,  who  had  a  right  to  look  to  the  moneys 

_^_f,.^    ^'^     subscribed  as  the  source  out  of  which  the  compan^^'s  liabilities  to  them 
^  _ji^     were  to  be  met.     And  the  stringent  precautions  to  prevent  the  reduc- 
tion of  the  capital  of  a  limited  company,  without  due  notice  and  judicial 
*'*>-<:*-**• '^'^^^sanction,  woukl  be  idle  if  the  company  might  purchase  its  own  shares 
^^L4-^<i,A^  wholesale,  and  so  effect  the  desired  result.      I  do  not  think  it  was  dis- 
/    '  puted  that  a  compan}'  could  not  enter  upon  such  a  transaction  for  the 
''^^^      0-      purpose  of  reducing  its  capital,  but  it  was  suggested  that  it  might  do  so 
^*-^ <*"**-*  if  that  were  not  the  object,  but  it  was  considered  for  some  other  reason 
desirable  in  the  interest  of  the  company  to  do  so.     To  the  creditor, 
whose  interests,  I  think,  sects.  8  and  12  of  the  Companies  Act  were 
intended  to  protect,  it  makes  no  difference  what  the  object  of  the  pur- 
chase is.     The  result  to  him  is  the  same.     The  shareholders  receive 
back  the  moneys  subscribed,  and  there  passes  into  their  pockets  what 
before  existed  in  the  form  of  cash  in  the  coffers  of  the  company,  or  of 
buildings,  machiner}',  or  stock  available  to  meet  the  demands  of  the 
creditors. 

What  was  the  reason  which  induced  the  compan}'  in  the  present  case 
to  purcliase  its  shares?  If  it  was  that  they  might  sell  them  again,  this 
would  be  a  trafficking  in  the  shares,  and  clearly  unauthorized.  If  it 
was  to  retain  them,  this  would  be  to  m}'  mind  an  indirect  method  of 
reducing  the  capital  of  the  company.  The  only  suggestion  of  another 
motive  (and  it  seems  to  me  to  be  a  suggestion  unsupported  by  proof) 
is  that  this  was  intended  to  be  a  family  compau}',  and  that  the  direct- 
ors wanted  to  keep  the  shares  as  much  as  possible  in  tlie  hands  of 
those  who  were  partners,  or  who  were  interested  in  the  old  firm,  or  of 
those  persons  whom  the  directors  thought  the}^  would  like  to  be 
amongst  this  small  number  of  shareliolders.  I  cannot  think  that  the 
employment  of  the  company's  money  in  the  purchase  of  shares  for 
any  such  purpose  was  legitimate.  The  business  of  the  company  was 
that  of  manufacturers  of  flannel.  In  what  sense  was  the  expenditure 
of  the  company's  money  in  this  way  incidental  to  the  carrying  on  of 
Buch  a  business,  or  how  could  it  secure  the  end  of  enabling  the  busi- 
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ness  to  be  more  profitabl}'  or  satisfactorily  carried  on  ?  I  can  quite 
understand  that  the  directors  of  a  compan}'  may  sometimes  desire  that 
the  shareholders  should  not  be  numerous,  and  that  the}'  should  be 
persons  likel}-  to  leave  them  with  a  free  hand  to  carry  on  their  opera- 
tions. But  1  think  it  would  be  most  dangerous  to  countenance  the 
view  that,  for  reasons  such  as  these,  they  could  legitimatelj-  expend 
the  moneys  of  the  company  to  any  extent  they  please  in  the  purchase 
of  its  shares.  No  doubt  if  certain  shareholders  are  disposed  to  hamper 
the  proceedings  of  the  company-,  and  are  willing  to  sell  their  shares, 
they  may  be  bought  out ;  but  this  must  be  done  by  persons,  existing 
snareholders  or  others,  who  can  be  induced  to  purchase  the  shares,  and 
not  out  of  the  funds  of  the  company. 


BOOTH  V.  ROBINSON.  m'^^^'^^ 

1881.    55  Maryland,  419.1 

Appeal  from  the  Circuit  Court. 

Bill  in  equity,  by  certain  stockholders  in  the  Powhatan  Steamboat 
Company,  against  defendants,  some  of  whom  were  directors  in  that 
corporation,  to  obtain  redress  for  wilful  and  fraudulent  mismanage- 
ment of  the  corporate  affairs.  Answers  were  filed,  and  evidence  in- 
troduced. It  appeared  that  another  corporation,  the  Steam  Packet 
Company,  had  purchased  about  one  third  of  the  stock  of  the  Powhatan 
Company,  and  that  thereafter  two  of  the  directors  of  the  Steam  Packet 
Company  had  been  elected  directors  in  the  Powhatan  Company.  It 
was  charged  that  said  directors  were  parties  to  a  combination  formed 
for  the  purpose  of  mismanaging  and  ruining  the  Powhatan  Company  ; 
and  that  such  ruin  had  been  finally  accomplished. 

R.  W.  Baldwin,  Geo.  Hawkins  Williams,  and  S.  Teackle  Wallis,  for 
appellants. 

Randolph  Barton  and  I.  Nevett  Steele,  for  appellees. 

Alvet,  J. 

The  first  question  is,  as  to  the  power  of  the  Steam  Packet  Company 
to  purchase  and  hold  the  stock  of  the  Powhatan  Company.  This, 
it  is  contended  by  the  plaintiffs,  could  not  be  done  without  express 
authority  by  law.  But  while  some  courts  have  so  held,  the  great 
weight  of  authority  is  the  other  way.  There  is  nothing  in  the  charter 
of  the  Steam  Packet  Company,  or  in  the  nature  of  its  business,  that 
would,  in  the  slightest  manner,  forbid  the  exercise  of  such  power  ; 
and  having  money  to  loan  or  invest,  there  would  appear  to  be  no  good 
reason  why  it  might  not  invest  in  the  stock  of  other  corporations  as 
well  as  in  any  other  funds,  provided  it  be  done  bona  fide,  and  with  no 
sinister  or  unlawful  purpose.      The  courts  of  England  at  one  time 

1  Statement  abridged.  Arguments  omitted.  Only  so  much  of  the  case  is  given  as  re- 
lates to  a  single  point.  —  £d. 
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strongly  opposed  the  right  of  one  corporation  to  deal  or  invest  in  the 
stock  of  another  corporation  without  express  authority  for  so  doing ; 
but  that  opposition  has  been  entirely  overcome,  and  it  is  now  settled 
there,  that  one  corporation  may  deal  in  the  shares  of  another,  without 
express  authority  so  to  do,  unless  where  expressly  prohibited,  or  the 
nature  of  its  business  render  it  improper  so  to  deal.  Re  Barned's 
Bank,  L.  JR.,  3  Ch.,  105  ;  Be  Asiatic  Banking  Co.,  L.  B.,  4  Ch.,  252.  In 
the  latter  of  the  cases  just  cited,  Lord  Justice  Selwyn,  in  speaking 
of  this  power  of  corporations,  said,  "  As  to  the  capacity  of  a  trad- 
ing corporation  to  accept  shares  in  another  trading  corporation,  it  is 
sufficient  for  me  to  say  that  I  entirely  agree  with  the  judgment  of 
Lord  Cairns,  in  the  case  of  Barned's  Banking  Company,  viz.,  that 
there  is  not,  either  by  the  common  or  statute  law,  anything  to  pro- 
hibit one  trading  corporation  from  taking  or  accepting  shares  in  an- 
other trading  corporation.  There  may,  of  course,  be  circumstances 
which  prohibit  or  render  it  improper  for  a  company  so  to  do,  having 
regard  to  its  own  constitution,  as  defined  by  its  memorandum  and 
articles."  It  is  in  accordance  with  this  statement,  that  the  law  is 
laid  down  as  settled,  by  Brice,  in  his  work  on  Ultra  Vires,  pp.  91,  92. 
And  in  this  State,  the  same  principle  has  been  fully  sanctioned  in  the 
case  of  Elysville  Manf.  Co.  v.  Okisko  Co.,  1  Md.  Ch.  Dec.,  392,  and 
same  case  affirmed  on  appeal,  in  5  Md.,  152.  Here,  the  stock  that 
was  purchased  on  account  of  the  Steam  Packet  Company  was  trans- 
ferred to  the  names  of  Robinson  and  Shoemaker,  who  held  it  as  trus- 
tees for  the  benefit  of  the  Steam  Packet  Company ;  and  being  thus 
qualified,  they  were  legally  eligible  as  directors  in  the  Powhatan  Com- 
pany. The  fact  of  their  being  directors  of  the  Steam  Packet  Company 
in  no  way  disqualified  them  from  also  being  directors  of  the  Powhatan 
Company.  But  if  there  have  been  as  alleged  illegality  or  impropriety 
in  their  acts  and  proceedings  in  the  management  of  the  affairs  of  the 
latter  named  company,  such  acts  and  proceedings  are  subject  to  dif- 
ferent considerations. 

[Remainder  of  opinion  omitted.] 


Smith,  J.,   in  PEARSON  v.  CONCORD  RAILROAD,   NORTH- 
ERN  RAILROAD,  et  al. 

1883.     C2  New  Hampshire,  537,  pp.  548-550. 

Smith,  J. 

The  case  finds  that  the  Northern  Railroad  is  the  owner  of  1290 
shares  of  Concord  Railroad  stock,  purchased  in  1873,  upon  which  it 
has  since  voted  at  the  meetings  of  the  Concord  Railroad.  A  corpora- 
tion cannot  become  a  stockholder  in  another  corporation  unless  such 
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power  is  given  it  by  its  charter  or  is  necessarily  implied  in  it  (Frank- 
lin Co.  V.  Bank,  68  Me.  43 ;  Bank  v.  Agency  Co.,  24  Conn.  159,  Green 
Bri.  XJlt.  V.  91,  and  cases  cited,  Mor.  Corp.,  s.  229  and  cases  cited), 
especially  if  the  purchase  be  for  the  purpose  of  controlling  or  affect- 
ing the  management  of  the  other  corporation.  Sumner  v.  Marcy,  3 
W.  &  M.  105 ;  Central  R.  B.  Co.  v.  Collins,  40  Ga.  582 ;  Hazelhurst 
v.  Savannah  &c.  B.  B.  Co.,  43  Ga.  13;  G.  N.  B'y  Co.  v.  JE.  C.  B'y 
Co.,  21  L,  J.  Ch.  837 ;  Booth  v.  Bobinson,  55  Md.  419,  439.  Dealing 
in  stocks  is  not  expressly  prohibited  in  the  act  of  congress  providing 
for  the  organization  of  national  banks  (U.  S.  Kev.  St.,  s.  5136,  par.  7), 
but  such  prohibition  is  implied  from  the  failure  to  grant  the  power. 
Bank  v.  Bank,  92  U.  S.  122,  128.  Corporations  are  creatures  of  the 
legislature,  having  no  other  powers  than  such  as  are  given  to  them  by 
their  charters,  or  such  as  are  incidental  or  necessary  to  carry  into 
effect  the  purposes  for  which  they  were  established.  Downing  v.  Mt. 
W.  Boad  Co.,  40  N.  H.  230,  232 ;  Trustees  v.  Feaslee,  15  N.  H.  317, 
330 ;  Beaty  r.  Knowler's  Lessee,  4  Pet.  152 ;  Pe^'vine  v.  Company,  9 
How.  172 ;  Bank  v,  Earle,  13  Pet.  519 ;  Trustees  Dartmouth  College 
v.  Woodward,  4  Wheat.  518,  636. 

Certain  classes  of  corporations,  such  as  religious  and  charitable  cor- 
porations, and  corporations  for  literary  purposes,  may  rightfully  in- 
vest their  moneys  in  the  stock  of  other  corporations.  The  power, 
if  not  expressly  mentioned  in  their  charters,  is  necessarily  implied, 
for  the  preservation  of  the  funds  with  which  such  institutions  are 
endowed,  and  to  render  their  funds  productive.  So  an  insurance 
company  or  savings  bank  may  rightfully  invest  its  capital  or  depos- 
its in  the  stocks  of  railroad  companies,  banks,  manufacturing  compa- 
nies, and  similar  corporations.  The  power  is  necessary  to  enable 
them  to  engage  in  the  business  for  which  they  are  organized,  and 
hence  is  implied,  if  not  expressly  granted,  in  their  charters.  Such 
investments  are  in  the  line  of  their  business.     On  the  other  hand^a 


gaanufacturing  or  railroad  corporation  is  incorporated  to  do  the  busi- 
ness of  manufacturino".  or  transporting  passengers  and  merchandise. 
Investing  their  funds  in  that  of  other  corporations  is  not  in  the  line 
of  their  business.  Under  extraordinary  circumstances  it  may  become  i 
necessary  for  a  national  bank,  or  a  manufacturing  corporation,  or  a 
railroad  corporation,  to  acquire  stock  in  another  corporation,  as  in 
satisfaction  of  a  valid  debt,  or  by  way  of  security,  but  with  a  view  to 
its  subsequent  sale  or  conversion  into  money  so  as  to  make  good  or 
redeem  an  anticipated  loss.  Bank  v.  Bank,  92  U.S.  128 ;  Fleckner 
V.  Bank,  8  Wheat.  351. 

In  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  312,  the  court  said  there  was 
no  doubt  the  defendant  company  might  have  taken  the  stock  in  the 
Iron  Company  in  payment  for  its  rolling-mill,  if  it  had  been  taken 
with  a  view  to  sell  again,  and  not  permanently  to  hold  it. 

The  Northern  Railroad  by  its  charter  was  vested  with  all  the 
powers  necessary  to  carry  into  effect  the  purposes  and  objects  of  its 
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incorporation,  subject  to  the  laws  in  relation  to  corporations  and  rail- 
roads contained  in  the  Revised  Statutes.  The  objects  of  its  incorpo- 
ration are  declared  to  be  the  accommodation  of  the  public  travel,  and 
the  transportation  of  goods  and  merchandise.  Laws  1844.  c.  190. 
It  was  not  contemplated  that  more  funds  would  be  raised  "by  the  issue 
of  stock  than  was  necessary  to  construct  and  equip  its  road.  The 
provision  that  when  the  net  receipts  shall  amount  to  a  sum  making, 
with  the  prior  net  receipts  of  the  corporation,  more  than  an  average 
of  ten  per  cent,  per  annum  from  the  commencement  of  its  operations, 
the  excess  shall  be  paid  into  the  treasury  of  the  state,  is  evidence 
that  the  legislature  never  contemplated  the  accumulation  of  a  fund 
from  its  earnings,  or  from  loans,  or  from  the  issue  of  stock,  to  be  in- 
vested in  the  stock  of  another  raUroad  corporation.  It  can  no  more 
make  a  permanent  investment  of  funds  in  the  stock  of  another  road 
than  it  can  engage  in  a  general  banking,  manufacturing,  or  steamboat 
business.  It  is  neither  incidental  to  the  purposes  of  its  incorporation, 
nor  necessary  in  the  exercise  of  the  powers  conferred  by  its  charter. 
If  it  can  purchase  any  portion  of  the  capital  stock  of  the  Concord 
company,  it  may  buy  up  the  whole,  and  thus  engage  in  a  business  for 
which  its  charter  gives  it  no  authority.  And  what  would  hinder  a 
banking  corporation  from  becoming  a  manufacturing  company,  or  a 
manufacturing  company  from  becoming  a  railroad  common  carrier  ? 
But  the  facts  in  this  case  go  further.  The  stock  was  bought  at 
$105  or  f  106  per  share  (par  value,  $50),  a  price  largely  in  excess  of 
its  market  value,  and  for  the  purpose  of  obtaining  control  of  the  Con- 
cord, and  securing  more  favorable  contracts  to  itself.  In  Sumner  v. 
Marcy,  3  W.  &  M.  105,  the  corporation  was  chartered  to  deal  in  lum- 
ber, with  a  capital  of  $150,000,  of  which  only  $75,000  could  be  in- 
vested in  personal  property,  and  took  stock  in  a  bank  to  the  value  of 
$168,000.  for  the  purpose  of  getting  control  of  the  bank  —  a  clear 
violation  of  its  charter,  but  no  more  so  than  in  this  case.  The  pur- 
chase by  a  corporation  of  stock  in  another  corporation  will  be  en- 
joined at  the  instance  of  stockholders,  when  it  involves  a  misapplica- 
tion of  corporate  funds,  or  is  a  mere  speculation,  or  is  induced  by  a 
vicious  purpose.  Pierce  R.  R.  505.  If  the  investment  by  one  rail- 
road corporation  of  more  than  $135,000  in  the  stock  of  another  at 
prices  exceeding  its  market  value,  for  the  purpose  of  controlling  such 
corporation  for  its  own  benefit,  is  not  a  misapplication  of  corporate 
funds,  it  would  be  difficult  to  find  a  case  where  such  investment 
would  be. 
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Page  Wood,  V.  C,  in  JOINT   STOCK  DISCOUNT  CO.   v. 

BEOWK 

1866.    Law  Reports,  3  Equity  Cases,  139,  pp.  150,  151.1 

Page  Wood,  V.  C. 

Then  as  regards  the  second  branch  of  the  argument,  which  is  this : 
that  assuming  this  not  to  be  within  the  clause  for  making  advances 
and  investing  in  securities,  the  directors  are  to  do  "all  such  things  as 
they  shall  consider  incidental  or  conducive  to  the  attainment  of  the 
above  objects"  —  it  appears  to  me  to  be  much  too  wide  a  construction 
of  that  clause  to  say,  that  if  the  transaction  in  question  is  not  within 
the  scope  of  the  original  terms  there  stated,  it  can  be  brought  within 
the  scope  of  doing  that  which  is  considered  to  be  incidental  to  the 
attainment  of  the  objects,  the  objects  being  to  use  money,  by  making 
it  available  in  the  shape  of  a  return  of  interest,  or  of  discount.  How 
do  they  justify  it  in  this  resolution  ?  They  say,  if  we  take  all  these 
shares  in  the  bank,  it  will  increase  our  connections.  What  a  pro- 
digious extension  I  must  give  to  those  words  in  order  to  bring  it  within 
the  power  of  the  directors  to  do  anything  which  they  may  consider 
conducive  to  the  interests  of  the  company  by  increasing  its  connec- 
tions, however  unconnected  with  the  objects  stated !  I  apprehend 
those  powers  must  be  exercised  only  for  the  purpose  of  doing  some- 
thing bond  fide  connected  with  the  objects  to  be  attained,  and  in  the 
ordinary  course  of  business  adapted  to  their  attainment.  This  was 
the  only  ground  on  which  I  proceeded  in  the  case  of  Taunton  v. 
Royal  Insurance  Company,  2  H.  &  M.  135.  There  I  found  that  the 
transaction  impeached  was  in  the  ordinary  course  of  business,  and 
in  the  way  in  which  other  people  conducted  their  business.  In  that 
case,  if  a  large  amount  of  advertisement,  or  of  expenditure  of  money, 
had  been  found  necessary,  it  would  have  been  laid  out  properly ;  but 
to  carry  the  principle  on  to  any  remote  extension  of  the  objects,  on 
the  ground  that  if  shares  were  bought  in  this  bank  there  would  be 
some  control  over  the  business  of  the  discounting,  would  be,  I  appre- 
hend, wholly  unwarranted  by  the  plainest  rules  of  construction,  which 
must  limit  the  company's  powers  to  those  transactions  which  are 
naturally  conducive  to  the  objects  specified.  If  the  principle  were 
thus  extended,  it  would  apply  to  the  buying  shares  in  every  sort  of 

1  The  memorandum,  relative  to  the  incorporation  of  the  Joint  Stock  Discount  Company, 
states  certain  specitic  objects  for  which  the  company  is  established,  including  the  discount- 
ing of  bills  and  notes;  and  then  adds:  "and  the  doing  of  all  such  things  as  the  directors 
shall  consider  incidental  or  conducive  to  the  attainment  of  the  above  objects."  The  direct- 
ors invested  funds  of  the  said  companj'  in  the  shares  of  a  new  banking  company.  The 
Vice-Chancellor  held,  that  such  an  investment  did  not  come  within  the  objects  specifically 
stated  in  the  memorandum.  He  then  discussed  the  question  whether  the  investment  could 
be  upheld  under  the  general  clause  above  quoted.  — Ed. 
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undertaking  —  a  brewery,  for  instance,  or  any  other  business  where 
discounts  might  be  of  use.  The  company  might  become  shipbuild- 
ers, or  might  be  engaged  in  any  other  business ;  they  might  buy  a 
share  in  any  general  merchant's  business,  because  there  would  be 
bills  in  that  business  which  would  want  discounting,  and  so  they 
might  get  more  business. 

In  this  case  the  proceeding  is  simply  an  embarking  in  a  totally  dif- 
ferent business ;  it  is  not  the  buying  shares  for  the  purpose  of  selling 
them  again,  or  for  investment,  or  anything  of  that  kind,  but  it  is  buy- 
ing shares  for  the  purpose  of  enlarging  the  particular  business  which 
the  company  have  to  conduct.  I  think  that  it  is  clear  that  the  bill 
must  be  answered,  and  the  demurrer  must  be  overruled,  with  costs. 
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CHAPTER  IV. 

THE  VALIDITY  OF  VOTING  TRUSTS. 


VANDERBILT  v.  BENNETT. 

1889.     6  Pa.  County  Court  Reports,  193.1 

Bill  la  equity.  Exceptions  to  master's  report,  C.  P.  No.  1,  Allegheny 
County. 

The  bill  was  filed  by  Cornelius  Vanclerbilt  against  Bennett  et  als.,  to 
restrain  defendant  from  exercising  the  voting  power  incident  to  2,000 
shares  of  stock  in  the  Pittsburgh  &  Lake  Erie  R.  R.  Co.,  owned  by 
plaintiflf ;  and  to  restrain  them  from  interfering  with  plaintiff  in 
the  exercise  of  his  rights  of  ownership  thereof.  Defendant  filed  an 
answer.  The  cause  was  referred  to  C.  S.  Fetterman,  Esq.,  as  master, 
whose  findings  of  fact  were,  in  part,  as  follows : 

October  20,  1877,  an  agreement  in  writing  was  entered  into  by  vari- 
ous stockholders  of  the  railroad  company,  including  William  H.  Van- 
derbilt,  who  then  owned  2,000  shares.  By  this  agreement  all  the 
shares  of  the  subscribers  were  to  be  registered  in  the  names  of  trustees, 
and  these  trustees  and  their  successors  were  to  have  perpetual  power 
to  vote  upon  the  same ;  and  were  to  vote  with  a  view  to  carr}'  out  cer- 
tain objects  and  policies  defined  in  the  agreement.  Certificates  were  to 
be  issued,  and  were  issued,  to  Vanderbilt  and  other  subscribers  giving 
them  all  the  rights  of  stockholders  except  the  right  to  vote  upon  the 
stock,  and  reciting  that  the  perpetual  power  of  voting  is  vested  in  the 
trustees. 

At  the  death  of  William  H.  Vanderbilt,  in  1886,  the  2,000  shares 
became  vested  in  Cornelius  Vanderbilt,  whose  right  to  vote  upon  the 
same  was  denied  at  the  annual  election  in  1887. 

No  consideration  passed  between  the  subscribers  to  the  trust  agi'ee- 
ment  or  between  them  and  the  trustees  ;  and  the  defendants,  who  were 
the  trustees  at  the  time  suit  was  brought,  claimed  no  interest  in  the 
Btock  covered  by  the  agreement,  except  the  right  to  vote  it. 

The  Act  of  Assembly  of  Penns3'lvania,  of  February  19,   1849,  to 

1  Statement  abridged.  —  Ed. 
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which  the  Pittsburgh  &  Lake  Erie  R.  R.  Co.  was  subject,  provides,  that 
at  all  general  meetings  or  elections  b}'  the  stockholders,  each  share  of 
stock  shall  entitle  the  holder  thereof  to  one  vote ;  and  that  no  proxy 
shall  be  received,  unless  the  same  shall  have  been  executed  within  the 
three  months  preceding  such  election  or  general  meeting. 

The  master's  conclusions  of  law  were : 

1st.  That  the  trust  agreement  is  invalid  as  creating  an  unlawful  com- 
bination and  against  public  polic}'. 

2d.  That  if  the  said  agreement  is  such  as  can  be  legally  sustained, 
it  is  simpl}^  a  power  of  attorney  or  proxy,  and  revocable  at  the  option 
of  an}'  party  to  it. 

The  master's  opinion  on  the  second  point  is,  in  part,  as  follows : 

Ordinarily'  the  authorit}'  of  an  agent  is  subordinate  to  that  of  his 
principal.  Whether  the  agency  be  created  b}'  parol,  or  b}'  writing 
under  seal,  unless  it  be  coupled  with  an  interest  in  the  agent  in  the 
property,  which  would  be  detrimental  to  him  should  a  revocation  be 
attempted  before  the  objects  of  the  said  letter  of  attorney  or  trust  — 
whatever  it  may  be  —  be  accomplished,  the  agency  is  revocable  at  any 
time  b}'  the  principal  or  by  the  death  of  the  principal.  We  have  in 
this  case  an  agency  created,  and,  as  stated  by  the  paper  itself,  a  per- 
petual agenc}',  in  a  certain  bod}'  of  men  designated  as  trustees,  for  the 
purpose  of  voting  and  controlling  the  stock  of  the  parties  subscribing 
to  the  paper  hereinbefore  referred  to,  without  any  other  or  further  duty 
to  be  performed  in  regard  to  the  stock,  excepting  as  specified  in  said 
paper.  The  trustees  themselves  have  no  interest  whatever,  financial 
or  otherwise,  in  it,  and  no  right  to  control  the  transfer  or  disposition 
thereof  in  any  wise  whatsoever.  The  trust  raised  by  the  said  paper,  if 
any,  is  simply  and  purely  a  dry  trust,  if  we  ma}'^  so  call  it,  leaving  or 
giving  no  functions  whatever  for  the  trustees  to  perform,  except  the 
simple  voting  of  the  stock  subscribed  in  said  paper  and  in  accordance 
with  the  vote  they  may  cast  to  control  the  organization  and  policy  of 
the  said  company.  It  is  common  sense  and  common  law  that  the  power 
or  authority  of  the  agent  cannot  be  greater  than  that  delegated  to  him 
by  his  principal. 

[After  quoting  from  Griffith  v.  Jeioett^  Superior  Court  of  Cincinnati, 
15  Weekly  Law  Bulletin,  119,  and  Hafer  v.  Jeioett,  14  Weekly  Law 
Bulletin,  G8,  the  master  proceeds  :] 

Every  proxy,  although  by  its  terms  irrevocable,  is  revocable  unless 
coupled  with  an  interest.     Story  on  Agency,  s.  47G. 

The  principal  may  revoke  the  authority  of  his  agent  at  his  mere 
pleasure  if  the  agent  has  no  interest  in  its  execution,  and  there  is  no 
valid  consideration  for  it.  It  is  treated  as  a  mere  nude  pact  and  is 
deemed  in  law  to  be  revocable  upon  the  general  principle  that  he  alone 
who  has  an  interest  in  the  execution  of  an  act  is  also  entitled  to  con- 
trol it.  Bhxckstone  v.  liuttermore^  53  Pa.  266  ;  Hartley  &  Minor's  Ap., 
53  Pa.  212  ;  also  see  Walker  y.  Bennison,  86  Illinois,  142  ;  McGregor 
v.  Gardner^  14  Iowa,  340  ;  Hunt  v.  Rousmanier,  8  Wheaton,  201. 
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To  constitute  a  power  coupled  with  au  interest,  tlie  interest  must  be 
In  tlie  subject-matter  on  wliicli  tiie  power  is  to  operate,  and  not  in  tlie 
mere  results  of  its  execution.     Hartley  ct'  31inofs  Ap.,  supra.    "^^" 

There  is  no  consideration  whatever  between  the  trustees  and  the 
subscribers  ;  none  is  claimed  or  mentioned  in  the  agreement  itself,  and 
as  between  the  subscribers  themselves,  there  is  also  none.  The  mere 
fact  that  several  or  a  majority  have  signed  does  not  furnish  a  support- 
ing consideration.     IG  Ohio,  27  ;  41  Ohio,  527  ;  131  Mass.  528. 

No  one  subscriber  acquired  under  the  agreement  any  interest  in  any 
other  one  stock  or  an  undivided  interest  in  the  whole  of  the  stock 
represented  by  the  subscribers.  No  real  and  special  consideration  is 
claimed,  and  without  this  the  agreement  cannot  be  supported.  An 
agreement  of  shareholders  not  to  sell,  pledge  or  give  proxy  for  their 
shares,  except  by  concurrent  consent,  is  void  without  such  considera- 
tion.    I'isher  v.  Bicsh,  35  Hun  (N.  Y.),  641. 

The  entire  beneficial  interest  in  the  stock  is  severally  vested  in  the 
subscriber,  the  voting  power  in  the  trustees,  and  does  not  differ  mate- 
rially from  what  it  would  be  if  the  stockholders  retaining  their  shares 
had  simply  united  in  a  prox}-  authorizing  the  trustees  to  cast  the  vote 
of  all  of  them.      Griffith  v.  Jeicett^  supra. 

The  master  is,  therefore,  of  opinion,  that  said  paper  called  a  deed  of 
trust,  if  valid,  is  in  effect  nothing  more  than  a  power  of  attorne}',  or 
proxy,  given  for  the  purpose  of  carrying  out  the  designs  of  the  parties 
therein  mentioned,  and  as  such,  revocable  at  the  pleasure  of  any  part}' 
to  it.  And  under  all  the  facts  of  the  case  the  complainant  is  entitled 
to  relief,  and  [the  master]  would  recommend  a  decree  therefor  as 
prayed  for  in  the  said  bill  of  complaint. 

To  this  report  the  defendants  excepted. 

George  Shiras,  Jr.,  Jarvis  M.  Adams,  and  Stevenson  Butler^  for 
the  exceptions. 

John  Dalzell,  and  Knox  <Sb  Reed,  contra. 

Stowe,  p.  J.  The  questions  involved  in  this  controversy*  are  of  the 
gravest  character,  and  should  have  had  a  more  deliberate  and  careful 
consideration,  both  by  the  master  and  the  court,  than  either  have  had 
time  to  bestow  upon  it.  The  former  has  had  four  or  five  days  to  prepare 
his  report,  and  the  latter  one  day  to  consider  the  exceptions.  It  is 
hoped  that  this  will  be  sufficient  a[)ology  for  any  short-comings  in  the 
one  and  the  want  of  an  extended  opinion  b}'  the  other  sustaining 
the  views  entertained  bj*  the  court  in  this  matter.  We  think  that 
the  trust  agreement  in  question  is  absolutelj-  void  as  contrar}'  to  public 
policy,  and  because  it  substantial!}'  amounts  to  a  repeal  of  our  Act  of 
Assembly  in  regard  to  the  right  to  vote  incident  to  the  ownership  of 
railroad  stock.  But  whether  this  be  so  or  not,  which,  as  the  case 
stands,  is  not  judicial!}'  before  iis  for  our  determination,  we  are  of  the 
opinion  that  it  is  at  least  revocable  by  the  plaintiff,  and  has  been  duly 
revoked  so  far  as  his  stock  is  concerned,  and,  therefore,  the  exceptions 
to  the  master's  report  are  now  overruled,  and  decree  in  accordance 
herewith  pro  ut. 
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But  we  are  also  of  opinion  that  under  the  circumstances  of  this  case 
the  plaintiff  should  pay  the  costs  of  this  proceeding. 

Note.  An  appeal  to  the  Supreme  Court  from  the  decree  entered  in 
accordance  with  this  opinion  was  non  prossed  at  October  Term,  1888, 
it  being  understood  that  the  parties  had  agreed  upon  a  settlement. 
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1890.    60  Conn.  {Supphmmt),  553,  pp.  578-581. 


It  seems  to  the  court  that  the  surrender  by  a  stockholder  of  his 
power  and  right  to  vote  on  his  stock  for  the  term  of  five  years  is  con- 
trary to  the  policy  of  the  law  of  this  state.  Were  this  a  power  of 
attorney  in  formal  terms,  no  claim  would  be  made  but  that  it  was  not 
only  contrary  to  the  policy  of  the  law  of  this  state,  but  in  direct  con- 
flict with  our  statute,  which  says  that  "  no  person  shall  vote  at  any 
meeting  of  the  stockholders  of  any  bank  or  railroad  compan}-,  by  virtue 
of  any  power  of  attorney  not  executed  within  one  3'ear  next  preceding 
such  meeting ;  and  no  such  power  shall  be  used  at  more  than  one 
annual  meeting  of  such  corporation."  Gen.  Statutes,  §  1927.  This 
statute  tends  to  disclose  what  the  policy  of  the  law  of  this  state  is, 
touching  the  matter  of  the  surrender  by  a  stockholder  of  his  voting 
power  to  some  one  else.  It  would  seem  that  it  is  opposed  to  such  sur- 
render for  an  indefinite  period  or  for  a  period  of  five  years.  Evidently 
it  was  thought  a  longer  surrender  of  the  voting  power  would  result 
disastrously  in  many  ways. 

It  cannot  be  denied  that  as  much  disaster  might  follow  to  the  busi- 
ness and  the  finances  of  a  corporation  and  the  interest  of  stockholders, 
where  the  toting  power  is  yielded  up  in  a  five  years  voting  trust,  as  by 
a  five  j'cars  power  of  attorney.  The  difference  between  an  irrevocable 
power  and  a  power  irrevocable  for  five  years,  is  a  difference  in  degree 
and  not  in  principle.  A  five  year  voting  power,  irrevocable  for  that 
time,  would  furnish  time  enough  and  opportunit\'  enough  to  realize  all  the 
evils  which  our  one  year  statute  is  manifestly  intended  to  guard  against. 

It  is  the  policy  of  our  law  that  an  untrammeled  power  to  vote  shall 
be  incident  to  the  ownership  of  the  stock,  and  a  contract  by  which  the 
real  owner's  power  is  hampered  by  a  provision  therein  that  he  shall 
vote  jiist  as  somebody  else  dictates,  is  objectionable.  I  think  it  against 
the  policy  of  our  law  for  a  stockholder  to  contract  that  his  stock  shall 
be  voted  just  as  some  one  who  has  no  beneficial  interest  or  title  in  or 
to  the  stock  directs ;  saving  to  himself  simply  the  title,  the  right  ta 
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dividends,  and  perhaps  the  right  to  cast  the  vote  directed,  willing  oi 
unwilling,  whether  it  be  for  his  interest,  for  the  interest  of  other  stock- 
holders, or  for  the  interest  of  the  corporation,  or  otherwise.  This 
I  conceive  to  be  against  the  policy  of  the  law,  whether  the  power  so  to 
vote  be  for  five  j'ears  or  for  all  time.  It  is  the  policy  of  our  law  that 
ownership  of  stock  shall  control  the  property'  and  the  management 
of  the  corporation,  and  this  cannot  be  accomplished,  and  this  good 
policy  is  defeated,  if  stockholders  are  permitted  to  surrender  all  their 
discretion  and  will,  in  the  important  matter  of  voting,  and  suffer  them- 
selves to  be  mere  passive  instruments  in  the  hands  of  some  agent  who 
has  no  interest  in  the  stock,  equitable  or  legal,  and  no  interest  in  the 
general  prosperity  of  the  corporation. 

And  this  is  not  entirely  for  the  protection  of  the  stockholder  himself, 
but  to  compel  a  compliance  with  the  dutj-  which  each  stockholder  owes 
his  fellow-stockholder,  to  so  use  such  power  and  means  as  the  law  and 
his  ownership  of  stock  give  him,  that  the  general  interest  of  stockhold- 
ers shall  be  protected,  and  the  general  welfare  of  the  corporation  sus- 
tained, and  its  business  conducted  by  its  agents,  managers  and  officers, 
80  far  as  may  be,  upon  prudent  and  honest  business  jirinciples,  and  with 
Just  as  little  temptation  to  and  opportunity  for  fraud,  and  the  seeking  of 
individual  gains  at  the  sacrifice  of  the  general  welfare,  as  is  possible. 
This  I  take  it  is  the  duty  that  one  stockholder  in  a  corporation  owes  to 
bis  fellow-stockholder ;  and  he  cannot  be  allowed  to  disburden  himself 
of  it  in  this  way.  He  may  shirk  it  perhaps  by  refusing  to  attend  stock- 
holders' meetings,  or  by  declining  to  vote  when  called  upon,  but  the 
law  will  not  allow  him  to  strip  himself  of  the  power  to  perform  his 
duty.  To  this  extent,  at  least,  a  stockholder  stands  in  a  fiduciary 
relation  to  his  fellow-stockholders.  For  these  reasons  I  hold  that  this 
trust  agreement  is  void  as  against  the  policj'  of  the  law  of  this  state. 

And  why  is  not  the  voting  power  surrendered  in  this  trust  agree- 
ment the  equivalent  of  a  power  of  attorney,  and  why  has  not  the  right 
of  this  Trust  Company  and  this  committee  to  control  and  cast  the  vote 
upon  this  stock,  if  at  any  time  thej^  had  any  legal  right  to  exercise  it, 
ceased  to  exist  ?  It  is  now  more  than  one  year  since  the  voting  power 
was  executed,  and  that  power  has  been  used  already  at  one  annual 
meeting.  Why  is  not  this  voting  power  in  this  trust  agreement,  and 
the  attempt  of  this  trustee  and  this  committee  to  exercise  it  now,  a 
disobedience  of  our  one  j'car  statute  above  quoted? 

It  is  claimed  that  it  is  not  a  power  of  attorney  because  the  Trust 
Compan}'  holds  the  legal  title  to  the  stock.  It  is  said  that  the  right  to 
vote  on  the  stock  is  not  dissociated  from  the  legal  title  to  the  stock  in 
this  instance.  But  does  this  reply  quite  answer  the  objections  created 
by  the  facts  in  the  case,  and  is  it  quite  true  that  the  voting  power  here 
is  not  dissociated  from  the  legal  title  ?  An  examination  of  the  trust 
agreement  discloses  that  the  Trust  Company  is  a  mere  agent,  with  no 
beneficial  interest  in  the  stock.  It  holds  the  title,  but  the  real  owner 
is  somebody  else.    The  Trust  Company  is  simply  the  hand  to  cast  such 
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ballot  as  this  committee  directs.  The  committee  is  also  but  an  agent, 
but  without  the  legal  title  to  the  stock  or  any  title  to  it.  It  is  the 
head,  and  the  Trust  Company  is  the  hand ;  simply  that.  The  com- 
mittee direct,  control,  and  select  what  vote  shall  be  cast,  and  are  the 
accents  and  attorneys  to  perform  this  very  essential  part  of  the  act  of 
voting. 

The  trust  company  is  one  of  the  parties  to  the  trust  agreement,  and 
it  holds  the  legal  title  to  the  stock,  and  as  such  holder  of  the  legal  title 
it  has  in  this  trust  agreement  surrendered  all  a  voter's  power  except 
the  mere  manual  act  of  casting  the  selected  ballot.  It  has  in  this  trust 
agreement  in  effect  surrendered  to  this  committee  the  power  to  select 
the  ballot.  It  has  conceded  to  this  committee  the  power  to  demand 
that  it  shall  vote  as  they  direct.  What  remains  then  in  this  trustee  of 
the  voting  power,  be3'ond  being  the  mere  hand,  the  use  of  which  this 
committee  is  given  the  right  to  demand  for  this  purpose  at  any  stock- 
holders' meeting?  Is  not  the  full  voting  power  to  all  intents  and  pur- 
poses in  this  committee,  and  is  it  not  so  by  delegation?  It  seems  to 
me  that  the  voting  power  in  this  trust  agreement  falls  within  the  spirit 
and  intent  of  the  prohibition  of  our  statute  heretofore  referred  to,  and 
is  terminated  by  lapse  of  time  and  the  use  of  it  already  at  one  annual 
meeting. 

It  is  insisted  that  there  is  nothing  illegal,  per  se,  in  the  pooling 
of  stock  to  carry  out  a  scheme  of  extension  authorized  by  law  and 
favored  by  the  corporation.  This  may  be  true  under  proper  limita- 
tions, and  when  this  is  all  there  is  to  the  scheme ;  but  when  underl3'ing 
that  pooling  contract  there  is  between  the  members  of  the  syndicate, 
who  are  directors  or  a  majority  of  the  directors  of  the  corporation, 
a  secret  agreement  which  enters  into  this  pooling  contract,  and  forms 
the  object  of  its  creation,  and  b}'  which  they  are  to  take  to  themselves 
the  profits  arising  from  such  extension,  or  from  the  contracts  which 
the}'  as  directors  make,  elements  of  unfairness  and  opportunity  for 
fraudulent  and  dishonest  practices  are  introduced,  which  the  court  can- 
not too  severely  condemn.  Such  a  pooling  contract  or  voting  trust 
is  in  violation  of  the  most  elementary  principles  of  law  governing  the 
dealings  of  trustees  with  trust  property  and  their  cestuis  que  trust. 
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MOBILE  AXD   OHIO   R.  R.  CO.  v.  NICHOLAS. 

1893.     98  Alabama,  92.1 

Appeal  from  Mobile  Chancery  Court. 

Bill  in  equity  by  stockholder  in  Mobile  &  Ohio  R.  R.  Co.  against  the 
railroad  company,  the  Farmers'  Loan  &  Trust  Co.,  et  al. 

In  187G,  the  railroad  company  was  in  the  hands  of  a  receiver ;  decrees 
of  foreclosure  had  been  rendered  in  suits  on  mortgages  ;  and  its  total 
indebtedness  largely  exceeded  the  value  of  the  entire  railroad  propert}'. 
An  arrangement  was  made  between  the  creditors  and  the  company 
whereb}'  the  creditors  accepted  debentures  in  lieu  of  their  original  evi- 
dences of  debt ;  and  the  great  majority  of  the  stockholders,  in  effect, 
conferred  upon  a  trustee  irrevocable  power  to  vote  upon  the  shares  so 
long  as  an}'  of  the  debentures  should  be  outstanding.  The  sharehold- 
ers assigned  their  stock  to  the  committee  of  reorganization  ;  the  com- 
mittee gave  the  Farmers'  Loan  &  Trust  Compan}'  an  irrevocable  power 
of  attorney  to  vote  upon  the  stock  so  long  as  any  of  the  debentures  should 
be  outstanding.  The  shareholders  who  had  thus  assigned  their  stock  to 
the  committee  received  in  exchange  new  certificates  entitling  them  to 
all  the  rights  and  privileges  which  pertain  to  the  ownership  of  the  said 
shares,  saving  and  excepting  that  such  ownership  is  subject  to  the  power 
heretofore  granted  by  the  owners  of  said  shares  to  the  Farmers'  Loan  & 
Trust  Company,  in  trust  for  the  security  of  the  debentures,  to  vote  upon 
said  shares. 

Under  the  foregoing  adjustment,  all  the  creditors,  except  those  secured 
b}'  newly  issued  first  mortgage  bonds,  accepted  the  debentures  provided 
for,  in  lieu  of  their  former  evidence  of  debt ;  the  foreclosure  decrees 
•were  assigned  to  the  Farmers'  Trust  Compan}' ;  the  receiver,  under  the 
orders  of  the  court,  turned  the  property  over  to  the  railroad  company ; 
and  the  corporation  resumed  its  control  and  management  of  its  property 
and  business. 

In  1892,  the  plaintiffs  denied  the  authority  of  the  Trust  Company, 
under  the  power  of  attorney  held  b}-  it  to  vote  their  stock,  and  claimed 
for  themselves  the  right  to  vote  their  own  stock.  The  right  of  plaintiffs 
to  vote  at  the  stockholders'  meeting  was  denied.  Thereupon  plaintiffs 
filed  the  present  bill ;  praying,  among  other  things,  that  the  Farmers' 
Loan  &  Trust  Company  be  enjoined  from  voting  on  the  stock  under 
the  power  of  attorney  ;  and  that  the  railroad  company  be  enjoined 
from  refusing  to  accept  the  votes  of  plaintiffs  and  of  other  stockholders. 

A  preliminarj'  injunction  was  granted.  The  defendants  moved  to 
dismiss  the  bill  for  want  of  equity,  and  to  dissolve  the  injunction.  The 
Chancellor  overruled  the  motions.  From  his  decrees  an  appeal  wa? 
taken. 

1  Statement  abridged.  Arguments  omitted.  Only  so  much  of  the  opinion  is  given 
as  relates  to  a  single  point.  —  Ed. 
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^.  J.  Phelps^  and  Fred.  TV.  Whitridge,  for  railroad  company, 
appellants. 

E.  L.  Russell.,  and  R.  P.  Deshon.,  for  appellants. 

Hannis  Taylor.,  for  Farmers'  Loan  &  Trust  Co.,  appellants. 

H.  C.  Tompkins.,  Gaylord  B.  Clark,  Williayn  J.  Curtis,  and  Alfred 
Jaretzki.,  for  appellees. 

Coleman,  J.  [After  stating  the  case.]  The  facts  stated  in  the  bill 
show,  that  by  the  reorganization  and  compromise  of  1876,  perfected 
in  1879,  the  voting  power  was  severed  from  the  stockholder,  and  until 
the  payment  of  the  debentures,  irrevocably  vested  in  the  Farmers'  Trust 
Company  and  the  debenture  holders.  It  is  contended  for  complainants 
that  the  agreement  was,  and  "  is  void  per  se,"  because  1st :  "It  con- 
travenes the  language  of  the  charter  of  the  railroad  company  ;  and  2d, 
because  it  is  against  public  polic}'." 

The  charter  expressl}-  provides,  "  Each  share  shall  entitle  the  holder 
thereof  to  one  vote,  which  vote  may  be  given  by  said  stockholder  in 
person,  or  by  lawful  prox}'." 

So  far,  then,  as  the  right  to  vote  by  proxy  is  questioned,  the  charter 
expressly  grants  the  power,  and  the  legislature  has  thus  declared  that 
it  is  not  unlawful,  pier  se,  to  separate  the  voting  power  from  the  stock- 
holder, so  far  as  the  appointment  of  a  prox}'  ma}'  be  considered  a  sev- 
erance of  the  voting  power.  Where  a  proxy  is  duly  constituted,  and  the 
power  of  the  appointment  is  without  limitation,  a  vote  cast  by  the  proxy 
binds  the  stockholder,  whether  exercised  in  behalf  of  his  interest  or  not, 
to  the  same  extent  as  if  the  vote  had  been  cast  by  the  stockholder  in 
person.  We  do  not  hold  that  a  power  of  attorney,  absolute  in  its  terms, 
will  authorize  the  agent  or  prox}^  to  effect  contracts,  or  legalize  acts, 
outside  of  the  scope  of  his  authority,  or  contrary  to  law  or  public  policy, 
neither  could  the  stockholder  in  person  by  his  vote  effectuate  such  a 
result.  The  invalidity  of  acts  of  this  character  by  a  proxy,  rightly  un- 
derstood, is  not  made  to  rest  upon  the  ground,  that  there  has  been  a 
separation  of  the  voting  power  from  the  stockholders,  but  because  of 
the  unlawful  purpose  for  which  the  proxy  was  appointed,  or  the  unlaw- 
ful end,  attempted  to  be  effected  b}'  the  exercise  of  the  voting  power. 
The  distinction  should  be  kept  in  view.  Take  the  case  of  the  Rich- 
mond <b  Danville  Extension  Company  v.  The  Woodstock  Iron  Co.^ 
129  U.  S.  643,  cited  by  complainant.  The  Woodstock  Iron  Co.  agreed 
to  pa}'  thirty  thousand  dollars,  if  the  Georgia  Pacific  Railroad  was  run 
through  the  town  of  Anniston,  where  the  Woodstock  Iron  Co.  owned  a 
large  plant,  mines,  and  other  property.  The  contract  was  held  void 
as  being  against  public  policy.  No  question  of  the  separation  of  the 
voting  power  from  the  shareholder,  arose  in  the  case.  It  was  the 
character  of  the  contract,  the  unlawful  purpose  in  view,  to  build  up 
the  Woodstock  Iron  Co.  at  the  expense  of  the  stockholders  of  the  rail- 
road company  that  was  condemned.  The  same  principle  applies  to 
many  other  cases  cited  in  which,  it  was  held,  "  that  contracts  made  to 
influence  railroad  companies  in  selecting  their  routes  and  erecting  their 
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depots  and  stations  by  donations  in  land  and  money  to  some  of  its 
directors  and  stockholders  were  invalid,"  citing  Bestor  v.  Wathen,  60 
111.  131  ;  Linden  v.  Carpenter,  62  111.  307. 

Take  the  case  of  Rafer  y.  N.  T.,  Lake  Erie  db  Western  R.  B.  Co., 
14  Weekly  Law  Bulletin,  p.  68.  The  case  is  thus  stated  :  "  A  control- 
ling interest  in  the  stock  of  the  Cincinnati,  Hamilton,  and  Dayton  Rail- 
road Company  was  bought  up  in  1882,  and  placed  in  the  name  of 
H.  I.  Jewett,  who  was  Vice-President  of  the  New  York,  Lake  Erie,  and 
Western  Railway  Co.,  under  the  agreement  thao  he  should  give  irrevo- 
cable proxy  to  such  persons  as  the  Erie  should  appoint  to  vote  on  the 
stock  ;  that  his  stock  certificates  should  be  left  in  the  hands  of  trustees, 
and  that  they  should  issue  to  the  respective  owners  of  the  stock  trust, 
or  pool  certificates  for  amounts  equal  to  their  respective  equitable  in- 
terest. On  all  stock  thus  pooled,  the  Erie  agreed  to  guarantee  a  certain 
dividend." 

The  court  declared  the  contract  void  ' '  both  on  the  ground  that  the 
power  is  denied  to  one  corporation  thus  to  acquire  control  of  another, 
and  that  the  stockholder  can  not  barter  away  the  right  to  vote  upon  his 
stock."  True  the  opinion  declares  as  an  independent  proposition,  "that 
the  stockholder  can  not  barter  away  the  right  to  vote  upon  his  stock," 
and  yet  it  is  shown,  by  the  facts  of  the  case  and  the  opinion,  that  the 
purpose  to  be  effected  b}'  the  barter  of  the  right  to  vote,  to  wit,  the  plac- 
ing "  of  an  Ohio  corporation  into  the  hands  of  a  New  York  corporation," 
the  enabling  "one  corporation  to  acquire  control  over  another"  was 
illegal.  Speaking  of  the  facts  of  the  case  the  opinion  proceeds  as  fol- 
lows :  "  It  is  obvious  that  the  rule  as  to  executed  contracts  can  not  be 
applied  to  the  plaintiff  for  any  such  reason  as  that  last  mentioned,  for 
he  teas  not  a  party  to  the  contract.  There  are  other  cases  wherein 
special  circumstances  made  it  imperative,  as  a  matter  of  good  faith, 
that  the  contract  should  not  be  interfered  with,  and  others,  when  the 
protection  of  interest  acquired  by  innocent  parties  caused  the  court  to 
refrain."  There  is  no  rule  of  law  which  requires  contracts  to  be  upheld 
which  are  void  as  against  public  policy,  in  order  to  preserve  "good 
faith"  or  "  innocent  parties."  The  rule  of  estoppel  is  often  applied  to 
prevent  undue  advantage  by  one  person  over  another,  but  the  rule  does 
not  extend  to  contracts  which  are  void  because  contravening  public  pol- 
icy. Considering  the  opinion  as  an  entirety,  we  do  not  regard  it  as 
authority  to  the  proposition,  that  an  agreement  which  provides  for  a 
separation  of  the  right  to  vote  from  the  holder  of  the  stock  is  '-'- per  se" 
at  all  times  and  under  all  circumstances  contrarj-  to  public  policy  and 
void.  We  have  examined  case  after  case  and  find  generallj'  that  the 
agreements  declared  void  by  the  courts,  where  the  power  to  vote  was 
separated  from  the  stockholder  and  vested  in  third  persons,  were  under 
circumstances  which  showed  that  the  purpose  to  be  accomplished  was 
unlawful,  such  as  the  courts  would  not  sanction  if  the  principal  had 
voted  and  not  a  prox}' ;  and  in  cases  of  a  mere  dr}*  trust,  it  is  held  that 
the  stockholder  might  revoke  a  power  of  attorney  in  form  irrevocabla 
The  doctrine  as  to  dry  trust  does  not  arise  in  this  case. 
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Certainly  the  case  of  Griffith  v.  Jeivett,  15  Weekly  Law  Bulletin, 
419,  or  of  Moses  v.  Scott,  84  Ala.  608,  do  not  sustain  complainants' 
contention  in  this  respect.  If  there  were  no  precedents,  upon  princi- 
ple, we  would  hold  that  in  determining  the  validity  of  an  agreement, 
which  provides  for  the  vesting  of  the  voting  power  in  a  person  other 
than  the  stockholder,  regard  should  be  had  to  the  condition  of  the  par- 
ties, the  purpose  to  be  accomplished,  the  consideration  of  the  undertak- 
ing, interests  which  have  been  surrendered,  rights  acquired,  and  the 
consequences  to  result.  The  law  does  not  make  contracts  for  parties, 
neither  will  it  annul  them  except  to  preserve  its  own  majesty,  and  to 
conserve  the  greater  interest  of  the  public.  Let  us  examine  the  condi- 
tions of  the  parties,  the  purpose  in  view  and  effect  of  the  agreement  of 
1876,  consummated  in  1879,  the  consideration  and  interest  surrendered 
and  rights  acquired  by  the  readjustment,  and  issue  of  the  debentures, 
the  position  of  the  complainants  thereto,  and  the  results  of  holding  that 
reorganization,  per  se,  void. 

The  complainants  belong  to  the  class  known  as  "Assenting  Stock- 
holders." They  surrendered  their  stock  to  the  committee  of  reor- 
ganization in  order  that  the  power  of  attorney',  executed  to  the  trust 
company  by  the  committee  of  reorganization,  might  be  executed,  and 
that  the  debentures  should  be  issued  to  the  creditors  of  the  railroad  cor- 
poration. The  certificates  of  stock  held  by  them  show,  upon  their  face, 
that  they  are  subject  to  the  power  of  attorney  and  to  the  rights  of  the 
debenture-holders.  At  the  time  the  plan  of  adjustment  was  agreed 
upon  the  railroad  company  was  in  the  hands  of  a  receiver.  Decrees  of 
foreclosure  rendered  against  the  company.  The  indebtedness  far  ex- 
ceeded the  value  of  the  railroad  company's  property.  The  execution 
of  the  decrees  of  foreclosure,  b}'  a  sale  of  the  property,  and  the  pros- 
ecutions of  the  admitted  claims  pgainst  the  railroad  compan}-,  would 
necessarily  have  transferred  the  property  to  other  parties  and  wiped  out 
every  vestige  of  present  available  interest  or  right  of  the  stockholder, 
or  hope  of  future  profit.  The  creditors  held  the  vantage  ground,  and 
in  law  their  rights  and  interest  were  paramount  to  the  stockholders. 
The  latter  might  accept  propositions  but  were  in  no  position  to  dictate 
terms.  These  were  the  circumstances  under  which  the  settlement  and 
agreement  was  made.  Stated  in  short,  the  compromise  and  settlement 
led  to  the  issue  of  the  debentures  to  the  creditors  in  lieu  of  their  original 
evidences  of  debt,  and  a  mortgage  upon  certain  property  to  secure  them, 
a  plan  for  a  sinking  fund  for  their  benefit,  and  the  right  and  privilege 
under  an  irrevocable  power  of  attorney  to  vote  the  stock  u?itil  the  de- 
bentures were  paid.  The  power  of  attorney  was  not  in  perpetuity,  or 
absolute,  but  only  until  the  debentures  were  paid,  and  a  fair  construc- 
tion under  the  circumstances  required  that  the  voting  power  should  be 
used  fairly  and  honestly  to  this  end,  or  as  stated  in  the  agreement 
itself,  "  for  the  uses  and  purposes  declared  in  said  memorandum,  and 
until  the  same  are  fully  accomplished."  In  consideration  therefor  the 
decrees  of  foreclosure,  at  first  suspended,  were  transferred  to  the  trust 
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company,  creditors  surrendered  their  claims  and  accepted  in  lieu  thereof 
the  debentures,  the  receiver  under  the  orders  of  the  court  restored  the 
propert}'  to  the  Mobile  &  Ohio  Railroad  Co.,  which  resumed  manage- 
ment and  control  of  its  property  and  affairs,  and  the  stock  preserved  to 
the  stockholder.  j,j^" 

To  this  agreement  over  fort3--five  thousand  out  of  a  total  of  about 
fifty-three  thousand  of  shares  of  stock  assented,  and  among  those  which 
assented  were  complainants.     The  creditors  had  the  right  to  accept  de-  ; 

bentures  for  their  debts.     The  agreement  continued  in  existence  the       .^      f^^ 
corporation  and  preserved  to  the  stockholders  their  stock.     It  did  not 
violate  the  charter  of  the  railroad  corporation.    The  purpose  was  legal,      ,rO^ 
the  means  used  did  not  contravene  any  statute  of  the  State  or  principle  0 

of  public  polic}',  and  was  within  the  scope  of  the  power  of  the  contract-         /[^ 
ing   parties.     Good  faith  on  the  part  of  the  assenting  stockholders, 
whose  interests  were  thus  preserved,  and  to  those  who  accepted  the  de-"V 
bentures  in  lieu  of  other  evidences  of  debt  and  securities,  and  to  those     ^  ^<a**a- 
who  have  since  purchased  them  upon  the  faith  of  the  plan  of  com- 
promise demand  that  the  terms  of  the  contract  be  fulfilled.  a^/ic^-^J*:^ 


BRIGHTMAN  v.  BATES.         ^r^^ /-^ 

1900,     175  Massachusetts,  105.1 

Holmes,  C.  J.  These  are  actions  upon  a  covenant  executed  by  the 
defendants.  The  covenant  recites  that  1,360  shares  of  the  stock  of 
the  Union  Street  Railway  Company  in  New  Bedford  have  been  or  are 
about  to  be  purchased  by  a  syndicate,  under  an  agreement  of  Sep- 
tember 4,  1894,  that  the  plaintiff  has  been  largely  instrumental  in 
organizing  the  syndicate,  and  that  "  he  considers  that  for  his  services 
therein  in  case  the  syndicate  is  formed,  and  the  aforesaid  shares  pur- 
chased, he  should  receive  for  his  compensation  "  a  certain  amount  of 
stock.  These  recitals  are  followed  by  several  covenants  on  the  part 
of  the  defendants  and  one  other  to  give  the  plaintiff,  in  stock  of  the 
company  at  $169  a  share,  a  commission  of  $4  a  share  "  upon  the 
number  of  shares  of  said  stock  we  sell  to  said  syndicate,  less  the  num- 
ber of  shares  we  have  severally  subscribed  as  members  of  said  syndi- 
cate," and  certain  other  deductions,  in  case  the  compensation  was  not 
got  from  the  syndicate.  The  judge  before  whom  the  case  was  tried 
found  for  the  plaintiff,  and  the  case  is  here  upon  a  report  of  requests 
for  rulings  which  in  various  forms  raise  the  question  whether  such  a 
finding  can  be  justified  in  law. 

The  syndicate  referred  to  was  formed  under  another  written  agree- 
ment, whereby  the  subscribers  recite  their  desire  to  become  members 
of  it  to  the  end  that  control  of  the  railway  company  and  advantage 
to  them  may  be  gained,  agree  to  take  the  shares  set  against  their 
uames  at  $169  a  share,  and  further  agree  after  the  purchase  to  enter 
1  Statement  omitted;  also  part  of  opinion.  —  Ed 
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into  a  pooling  contract  whereby  all  the  syndicate  stock  "shall  be 
voted  at  each  annual  meeting  for  a  period  of  not  less  than  three  years, 
for  such  board  of  directors  as  shall  be  named  "  by  a  committee  of  five 
of  the  subscribers,  with  power  to  a  majority  of  them  to  fill  any  va- 
cancy in  the  committee.  It  is  said  that  this  agreement  was  illegal, 
and  that  the  covenant  sued  upon  was  so  directly  aimed  at  helping  to 
bring  the  unlawful  arrangement  about  that  it  must  fall  with  the  other. 
Barnes  v.  Smith,  159  Mass.  344,  347  ;  Gibhs  v.  Consolidated  Gas  Co.., 
130  U.  S.  396. 

Without  deciding  whether,  if  the  covenant  was  dependent  upon 
the  rendering  of  further  services,  it  was  so  closely  connected  with  the 
syndicate  agreement  as  to  fall  if  the  latter  cannot  be  sustained,  we 
pass  to  the  question  whether  the  latter  agreement  is  unlawful  on  its 
face,  bearing  in  mind  that  unless  it  is  unlawful  on  its  face  it  has  the 
advantage  of  a  finding  in  favor  of  the  plaintiff.  In  dealing  with  this 
question  it  does  not  need  to  be  said  that  combination  of  common  in- 
terests is  necessary,  and  constantly  is  taking  place.  It  is  as  legitimate 
for  a  majority  of  stockholders  to  combine  as  for  other  people.  The 
fact  that  they  expect  "  gain  and  advantage  "  —  in  the  words  of  the 
syndicate  agreement  —  to  accrue  to  them,  does  not  make  the  combi- 
nation unlawful.  That  expectation  and  intent  would  have  that  effect 
only  if  the  gain  was  to  be  at  the  expense  of  the  corporation,  or  in 
some  way  was  intended  to  work  a  wrong  to  the  other  stockholders. 
No  such  intent  appears,  and  although  it  is  impossible  not  to  view 
such  an  arrangement  with  suspicion,  it  is  also  impossible  to  let  suspi- 
cion take  the  place  of  proof. 

The  only  serious  ground  of  objection  is  the  agreement  that  the 
stock  "  shall  be  voted  at  each  annual  meeting  "  for  three  years,  for  a 
board  of  directors  named  by  the  committee.  It  is  suggested  that  this 
was  an  unlawful  attempt  by  the  contracting  parties  to  deprive  them- 
selves in  advance  of  their  deliberative  power  and  duty  as  stock- 
holders, and  to  submit  themselves  to  the  dictation  of  five  men  who  in 
the  future  might  not  be  even  members  of  the  corporation.  Perhaps 
the  notion  upon  which  these  suggestions  are  founded  has  been  pressed 
somewhat  further  than  would  be  warranted  by  more  far-seeing  views, 
but  we  have  no  occasion  to  discuss  it  in  this  broad  form.  The  ques- 
tion before  us  is  not  whether  it  would  be  possible  to  carry  out  the 
contract  in  a  way  which  would  have  made  the  contract  bad  if  specified 
m  it,  but  whether  it  was  impossible  tQ  carry  out  the  contract  in  away 
which  might  lawfully  have  been  specified  in  advance^  We  put  the 
"question  in  this  form  because  there  is  no  doubt  that  the  subscribers 
might  actually  have  done  the  things  stipulated  without  giving  any  one 
a  right  to  complain.  That  is  to  say,  they  might  have  held  their  stock 
and  voted  by  previous  understanding  according  to  the  advice  of  the 
committee,  as  long  as  they  chose.  The  question  is  what  they  might 
contract  to  do ;  f orchis  is  supposed  to  be  a  case  where  a  contract  to  , 
do  lawful  acts  is  unlawful.) 
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The  syndicate  agreement  does  not  specify  how  it  is  to  be  carried 
out.  It  contemplates  the  making  of  another  contract.  As  the  later 
contract  is  to  be  a  pooling  contract,  it  was  possible,  if  not  probable, 
that  one  element  of  the  arrangement  would  be  that  the  title  to  the 
stock  should  be  given  to  a  trustee,  and  this  happened  in  fact.  During 
the  three  years  the  stock  seems  to  have  been  held  by  a  bank.  The 
stock  was  transferred  to  it,  and  was  not  transferred  to  the  members 
of  the  syndicate.  But  it  would  have  been  possible,  consistently  with 
the  terms  of  the  syndicate  agreement,  that  the  committee  who  were 
to  name  the  board  of  directors  themselves  should  be  the  trustees.  In 
that  case  the  trustees,  of  course,  would  have  voted  on  the  stock. 
They,  not  their  cestuis  que  trust,  would  have  been  the  stockholders  for 
the  time  being.  I  We  know  nothing  in  the  policy  of  our  law  to  pre- 
vent a  majority  of  stoeklioldei-.s  from  transferring-  their  stock  toa 
^ustee  with  unrestricted  power  to  vote  npnn  it.\  Brown  v.  Pacific 
Halt  iiiteams/iip  Co.,  5  Blatchf.  525,  527.  See^i-eene  v.  Nash,  85 
Maine,  148. 

Supposing  that  the  committee  had  been  trustees,  what  would  the 
syndicate  agreement  have  amounted  to  then  ?  Merely  an  agreement 
by  each  of  the  trustees  to  vote  as  they  should  jointly  agree  to  vote, 
and  an  agreement  by  the  subscribers  not  to  demand  back  their  shares 
for_thr£e_xeaj;s.  '"The"latter  term  certainly  is  not  il1f^g-a,1.  whfithf-r 
valid  or  not.  iK  stockholder  has  a  right  to  put  his  shares  in  trusty 
whatever  his  motive.!  If  the  trust  is  an  active  one  he  cannoi;  termi-^ 
nate  it  at  will,  and  the  attempt  to  cut  himself  off  by  contract,  instead 
of  by  the  imposition  of  duties,  from  ending  it,  certainly  is  not  enough 
to  poison  the  covenant  with  the  plaintifE.  See  Williams  v.  Mont- 
gomery,  148  N.  Y.  51 9,  525.  It  might  be  held  that  the  duty  of  voting 
incident  to  the  legal  title  made  such  a  trust  an  apj-.jyo  <^po  in  ^\\  ^^s^q. 
As  to  the  arrangement  for  the  trustees  uniting  to  elect  their  candi- 
dates, the  decisions  of  other  States  show  that  such  arrangements  have 
been  upheld,  and  we  do  not  think  that  it  needs  argument  to  prove 
that  they  are  lawful.  \li  stockholders  want  to  make  their  power  felt,  I^^MMa^^ 
they  must  unite.  There  is  no  reason  why  a  majority  should  not  agree  '  %, 
to  keep  together.^  Faulds  v.  Yates,  57  111.  416 ;  Smith  v.  San  Fran- 
cisco  &  North  Pacific  Railway,  115  Cal.  584  ;  Ilavemeyer  v.  Have- 
meyer,  11  Jones  and  Spen.  506,  512,  513.  Affirmed,  according  to 
Beach,  Corporations,  §  304,  n.  6,  and  Fisher  v.  Bush,  35  Hun,  641,  in 
86  N.  Y.  618.  See  Brown  v.  Pacific  Mail  Steamshij)  Co.,  5  Blatchf. 
525,  527. 

We  have  considered  such  decisions  elsewhere  as  have  been  called 
to  our  attention  or  found  by  us.  Few  of  them  are  by  courts  of  final 
resort.  Nothing  that  we  have  found  in  them  satisfies  us  that  the 
judge  below  was  not  warranted  in  finding  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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APPENDIX 

OF 

CORPORATE  FORMS. 

CERTIFICATE    OF   INCORPORATION 

OF 

CONSOLIDATED   STEEL   COMPANY. 

State  of  New  Jersey,  ss.  : 

We,  the  undersigned,  in  order  to  form  a  corporation  for  the  purposes 
hereinafter  stated,  under  and  pursuant  to  the  provisions  of  the  Act  of 
the  Legislature  of  the  State  of  New  Jersey,  entitled  "  An  Act  Con- 
cerning Corporations  (Revision  of  1896) "  and  the  acts  amendatory 
thereof  and  supplemental  thereto,  do  hereby  certify  as  follows : 

First:  The  name* of  the  corporation  is  "Consolidated  Steel  Com- 
•  pany." 

Second :  The  location  of  its  principal  and  registered  office  in  the 
State  is  at  No.  10  Day  Street,  in  the  City  of  Hoboken,  County  of 
Hudson, 

The  name  of  the  agent  therein  and  in  charge  thereof  and  upon 
whom  process  against  the  corporation  may  be  served  is  the  Security 
Trust  Company. 

Third  :  The  objects  for  which  the  corporation  is  formed  are : 

To  manufacture  iron,  steel,  manganese,  coke,  copper,  lumber  and 
other  materials,  and  all  or  any  articles  consisting,  or  partly  consisting, 
of  iron,  steel,  copper,  wood  or  other  materials,  and  all  or  any  products 
thereof. 

To  acquire,  own,  lease,  occupy,  use  or  develop  any  lands  containing 
coal  or  iron,  manganese,  stone  or  other  ores,  or  oil,  and  any  wood 
lands  or  other  lands  for  any  purpose  of  the  company. 

To  mine  or  otherwise  to  extract  or  remove  coal,  ores,  stone  and 
other  minerals  and  timber  from  any  lands  owned,  acquired,  leased  or 
occupied  by  the  company,  or  from  any  other  lands. 

.To  buy  and  sell,  or  otherwise  to  deal  or  to  traffic  in  iron,  steel, 
manganese,  copper,  stone,  ores,  coal,  coke,  wood,  lumber  and  other 
materials,  and  any  of  the  products  thereof  and  any  articles  consisting 
or  partly  consisting  thereof. 

To  construct  bridges,  buildings,  machinery,  ships,  boats,  engines, 
cars  and  other  equipment,  railroads,  docks,  slips,  elevators,  water 
works,  gas  works  and  electric  works,  viaducts,  aqueducts,  canals  and 
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other  water-ways,  and  any  other  means  of  transportation,  and  to 
sell  the  same,  or  otherwise  to  dispose  thereof,  or  to  maintain  and 
operate  the  same,  except  that  the  company  shall  not  maintain  or 
operate  any  railroad  or  canal  in  the  State  of  New  Jersey. 

To  apply  for,  obtain,  register,  purchase,  lease  or  otherwise  to  ac- 
quire, and  to  hold,  use,  own,  operate  and  introduce,  and  to  sell,  assign 
or  otherwise  to  dispose  of,  any  trade-marks,  trade-names,  patents,  in- 
ventions, improvements  and  processes  used  in  connection  with  or 
secured  under  letters  patent  of  the  United  States,  or  elsewhere  or 
otherwise,  and  to  use,  exercise,  develop,  grant  licenses  in  respect  of, 
or  otherwise  to  turn  to  account,  any  such  trade-marks,  patents,  li- 
censes, processes,  and  the  like,  or  any  such  property  or  rights. 

To  engage  in  any  other  manufacturing,  mining,  construction  or 
transportation  business  of  any  kind  or  character  whatsoever,  and  to 
that  end  to  acquire,  hold,  own  and  dispose  of  any  and  all  property, 
assets,  stocks,  bonds  and  rights  of  any  and  every  kind,  but  not  to 
engage  in  any  business  hereunder  which  shall  require  the  exercise  of 
the  right  of  eminent  domain  within  the  State  of  New  Jersey, 

To  acquire  by  purchase,  subscription  or  otherwise,  and  to  hold  or 
to  dispose  of,  stocks,  bonds,  or  any  other  obligations  of  any  corpora- 
tion formed  for,  or  then  or  theretofore  engaged  in  or  pursuing,  any 
one  or  more  of  the  kinds  of  business,  purposes,  objects  or  operations 
above  indicated,  or  owning  or  holding  any  property  of  any  kind  herein 
mentioned,  or  of  any  corporation  owning  or  holding  the  stocks  or  the 
obligations  of  any  such  corporations. 

To  hold  for  investment,  or  otherwise  to  use,  sell  or  dispose  of,  any 
stock,  bonds  or  other  obligations  of  any  such  other  corporation ;  to 
aid  in  any  manner  any  corporation  whose  stock,  bonds  or  other  obli- 
gations are  held  or  in  any  manner  guaranteed  by  the  company,  and  to 
do  any  other  acts  or  things  for  the  preservation,  protection,  improve- 
ment or  enhancement  of  the  value  of  any  such  stock,  bonds  or  other 
obligations,  or  to  do  any  acts  or  things  designed  for  any  such  purpose ; 
and,  while  owner  of  any  such  stock,  bonds  or  other  obligations,  to 
exercise  all  the  rights,  powers  and  privileges  of  ownership  thereof, 
and  to  exercise  any  and  all  voting  power  thereon. 

The  business  or  purpose  of  the  company  is  from  time  to  time  to  do 
any  one  or  more  of  the  acts  and  things  herein  set  forth  ;  and  it  may 
conduct  its  business  in  other  states,  and  in  the  territories,  and  in  for- 
eign countries,  and  msij  have  one  office,  or  more  than  one  office,  and 
keep  the  books  of  the  company  outside  of  the  State  of  New  Jersey, 
except  as  otherwise  may  be  provided  by  law  ;  and  may  hold,  purchase, 
mortgage  and  convey  real  and  personal  property,  either  in  or  out  of 
the  State  of  New  Jersey. 

Without  in  any  particular  limiting  any  of  the  objects  and  powers 
of  the  corporation,  it  is  hereby  expressly  declared  and  provided  that 
the  corporation  shall  have  power  to  issue  bonds  and  other  obligations 
in  payment  for  property  purchased  or  acquired  by  it,  or  for  any  other 
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object  in  or  about  its  business ;  to  mortgage  or  pledge  any  stocks, 
bonds  or  other  obligations,  or  any  property  which  may  be  acquired  by 
it,  to  secure  any  bonds  or  other  obligations  by  it  issued  or  incurred ; 
to  guarantee  any  dividends,  or  bonds,  or  contracts,  or  other  obliga- 
tions; to  make  and  perform  contracts  of  any  kind  and  description, 
and,  in  carrying  on  its  business  or  for  the  purpose  of  attaining  or 
furthering  any  of  its  objects,  to  do  any  and  all  other  acts  and  things, 
and  to  exercise  any  and  all  other  powers  which  a  copartnership  or 
natural  person  could  do  and  exercise,  and  which  now  or  hereafter 
may  be  authorized  by  law. 

Fourth :  The  total  authorized  capital  stock  of  this  corporation  is 
five  hundred  thousand  dollars,  divided  into  five  thousand  shares  of 
the  par  value  of  one  hundred  dollars  each.  Of  said  stock  two  thou- 
sand shares  are  to  be  preferred  stock,  and  three  thousand  shares  are  to 
be  common  stock. 

The  holders  of  such  preferred  stock  shall  be  entitled  to  receive 
from  the  surplus  or  net  profits  arising  from  the  business  of  the  corpo- 
ration a  fixed  yearly  dividend  of  seven  per  centum,  payable  semi- 
annually on  the  2d  days  of  January  and  July  in  each  year,  before  any 
dividend  shall  be  set  apart  or  paid  on  the  said  common  stock. 

Should  the  surplus  or  net  profits  arising  from  the  business  of  the 
corporation,  prior  to  any  dividend  day,  be  insufficient  to  pay  the  divi- 
dend upon  the  preferred  stock,  such  dividend  shall  be  payable  from 
future  profits,  and  no  dividend  shall  at  any  time  be  paid  upon  the 
said  common  stock  until  the  full  amount  of  seven  per  centum  per 
annum  up  to  that  time  upon  all  the  preferred  stock  shall  have  been  paid 
or  set  apart.  The  holders  of  preferred  stock  shall  be  entitled  to  no. 
dividends  beyond  the  seven  per  centum  aforesaid. 

The  holders  of  such  preferred  stock  shall,  in  case  of  the  liquida- 
tion or  dissolution  of  the  company,  be  entitled  to  be  paid  in  full  both 
the  principal  of  their  shares  and  accrued  dividends  before  any  amount 
shall  be  paid  to  the  holders  of  the  common  stock. 

Fifth :  The  names  and  post-office  addresses  of  the  incorporators 
and  the  number  of  shares  subscribed  for  by  each,  the  aggregate  of 
such  subscriptions  being  the  amount  of  capital  stock  with  which  the 
company  will  commence  business,  are  as  follows : 

NUMBER    OF    SHARES 
NAME.  POST-OFFICE    ADDRESS.  (cOMMON    STOCK). 

John  Adams,      10  Day  Street,  Hoboken,  N.  J.  10 

James  Brown,  "  10 

Charles  Clark,  «  10 

Sixth  :  The  duration  of  the  company  shall  be  perpetual. 

Seventh :  The  number  of  directors  of  the  company  shall  be  fixed 
from  time  to  time  by  the  by-laws  ;  but  the  number,  if  fixed  at  more 
than  three,  shall  be  some  multii)le  of  three.     The  directors  shall  be 
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classified  with  respect  to  the  time  for  which  they  shall  severally  hold 
office  by  dividing  them  into  three  classes,  each  consisting  of  one- 
third  of  the  whole  number  of  the  board  of  directors.  The  directors 
of  the  first  class  shall  be  elected  for  a  term  of  one  year  ;  the  directors 
of  the  second  class  for  a  term  of  two  years ;  and  the  directors  of  the 
third  class  for  a  term  of  three  years ;  and  at  each  annual  election  the 
successors  to  the  class  of  directors  whose  term  shall  expire  in  that 
year  shall  be  elected  to  hold  office  for  the  term  of  three  years,  so  that 
the  term  of  office  of  one  class  of  directors  shall  expire  in  each  year. 

Unless  authorized  by  votes  given  in  person  or  by  proxy  by  stock- 
holders holding  at  least  two-thirds  of  the  capital  stock  of  the  corpo- 
ration, which  is  represented  and  voted  upon  in  person  or  by  proxy  at 
a  meeting  specially  called  for  that  purpose,  or  at  an  annual  meeting, 
the  board  of  directors  shall  not  mortgage  or  pledge  any  of  its  real 
property,  or  any  shares  of  the  capital  stock  of  any  other  corporation ; 
but  this  prohibition  shall  not  be  construed  to  apply  to  the  execution 
of  any  purchase-money  mortgage  or  any  other  purchase-money  lien. 

In  Whness  Whereof,  we  have  hereunto  set  our  hands  and  seals 
the  fifth  day  of  April,  A.D.  1909. 

JoHX  Adams  [seal] 

James  Brown  [seal] 

Charles  Clark  [seal] 

Signed,  sealed  and  delivered 
in  the  presence  of 

Jacob  Austin. 

State  of  New  Jersey,  ) 
County  of  Hudson.        i 

Be  it  remembered  that  on  this  fifth  day  of  April,  A.D.  1909,  before 

the  undersigned  personally  appeared  John  Adams,  James  Brown  and 
Charles  Clark,  who  I  am  satisfied  are  the  persons  named  in  and  who 
executed  the  foregoing  certificate,  and  I  having  first  made  known  to 
them  the  contents  thereof,  they  did  each  acknowledge  that  they  signed, 
sealed  and  delivered  the  same  as  their  voluntary  act  and  deed. 

Jacob  Austin, 
Master  in  Chancery  of  Xew  Jersey. 
(         Seal  of  the  ) 

(  Master  in  Chancery.  ) 
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BY-LAWS 


OF 

CONSOLIDATED   STEEL  COMPANY. 
AETICLE  L 

STOCKHOLDERS. 

1.  Annual  Meeting.  A  meeting  of  the  stockholders  shall  be  held 
annually  at  the  principal  office  of  the  company  in  New  Jersey  at  ten 
o'clock  in  the  forenoon  on  the  second  Monday  in  June,  for  the  purpose 
of  electing  directors,  and  for  the  transaction  of  any  other  business  au- 
thorized or  required  to  be  transacted  by  the  stockholders.  In  case  such 
second  Monday  shall  be  a  legal  holiday,  the  meeting  shall  be  held  on 
the  next  succeeding  day  which  is  not  a  legal  holiday. 

Notice  of  the  annual  meeting  shall  be  mailed  at  least  ten  days 
prior  to  the  meeting  to  each  stockholder  at  the  address  last  furnished 
by  him  to  the  company,  provided  he  shall  have  furnished  such 
address. 

2.  Special  Meeting.  Special  meetings  of  the  stockholders  shall 
be  held  at  the  principal  office  of  the  company  in  New  Jersey. 

The  board  of  directors  may  at  any  time  call  a  special  meeting  of  the 
stockholders,  and  it  shall  call  the  same  whenever  the  holders  of  not 
less  than  one  quarter  of  the  stock  of  the  company  outstanding  shall  in 
writing  make  application  therefor  to  the  president,  stating  the  object 
or  objects  of  such  meeting. 

Notice  of  such  special  meeting  and  of  the  object  or  objects  thereof 
shall  be  mailed  to  each  stockholder  in  like  manner  as  notice  of  an 
annual  meeting. 

3.  Quorum.  The  holders  of  one-third  of  all  the  shares  of  the  cap- 
ital stock  of  the  company  outstanding  shall  constitute  a  quorum  at  any 
meeting  for  all  purposes,  including  the  election  of  directors ;  but  the 
holders  of  a  majority  of  the  stock  represented  at  any  meeting  may,  at 
the  end  of  one  hour  from  the  time  for  which  the  meeting  was  called,  ad- 
journ the  meeting  from  time  to  time  without  further  notice,  and  at  any 
such  adjourned  meeting  at  which  a  quorum  shall  attend  all  business 
may  be  transacted  which  might  have  been  transacted  at  the  meeting 
as  originally  called. 

4.  Organization.  The  president,  or  in  his  absence  a  vice-presi- 
dent, shall  call  meetings  of  stockholders  to  order,  and  act  as  chairman 
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thereof.  In  case  neither  the  president  nor  any  vice-president  is  pre- 
sent, any  stockholder  present  may  call  the  meeting  to  order,  and  the 
stockholders  present  may  then  elect  a  chairman  of  such  meeting. 

The  secretary  of  the  company  shall  act  as  secretary  at  all  meetings 
of  the  stockholders.  In  his  absence,  the  chairman  may  appoint  any 
person  to  act  as  secretary. 

5.  Voting,  At  any  annual  or  special  meeting  each  stockholder  shall 
have  one  vote  for  each  share  of  stock  standing  in  his  name  on  the  books 
of  the  company  at  the  time  of  the  closing  of  the  transfer  books  for 
said  meeting. 

Every  stockholder  shall  be  entitled  to  vote  in  person,  or  by  proxy 
appointed  by  an  instrument  in  writing,  signed  by  such  stockholder  or 
by  his  duly  authorized  agent,  and  delivered  to  such  person  or  persons 
as  the  chairman  of  the  meeting  may  direct.  A  stockholder  shall  be 
deemed  to  be  present  whether  present  in  person  or  represented  by 
proxy. 

Voting  for  directors  shall  be  by  ballot,  and  upon  the  demand  of 
any  stockholder  present  the  voting  upon  any  question  shall  be  by 
ballot. 

6.  Inspectors.  Whenever  the  vote  of  the  stockholders  shall  be 
taken  by  ballot,  the  chairman  of  the  meeting  shall  appoint  two  persons 
to  be  inspectors.  The  inspectors  shall  be  sworn  to  the  faithful  per- 
formance of  their  duties ;  they  shall  open  and  close  the  polls ;  they 
shall  decide  all  questions  as  to  the  validity  of  proxies  and  the  quali- 
fication of  voters  ;  and  they  shall,  in  writing,  certify  to  the  results. 


ARTICLE  11. 

BOARD    OF    DIRECTORS. 

1.  Number.  The  board  of  directors  shall  consist  of  fifteen  mem- 
bers. 

2.  Term  of  Office.  At  the  first  election  of  directors,  five  directors 
shall  be  elected  to  hold  office  until  the  first  annual  meeting  thereafter ; 
five  to  hold  office  until  the  second  annual  meeting  thereafter,  and  five 
to  hold  office  until  the  third  annual  meeting  thereafter.  At  each  an- 
nual meeting,  the  successors  to  the  directors  whose  term  shall  expire 
in  that  year  shall  be  elected  to  hold  office  for  the  term  of  three  years, 
so  that  the  term  of  office  of  five  directors  shall  expire  in  each  year.  A 
majority  of  votes  cast  shall  be  necessary  to  elect. 

Each  director  shall  serve  for  the  term  for  which  he  shall  have  been 
elected,  and  until  his  successor  shall  have  been  duly  elected  and 
qualified. 

3.  Vacancies.  In  case  of  any  vacancy  in  any  class  of  directors, 
through  death,  resignation,  disqualification  or  other  cause,  the  remain- 
ing directors,  by  afifixmative  vote  of  a  majority  of  their  number,  whether 
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constituting  a  quorum  or  not,  may  elect  a  successor  to  hold  office  for 
the  unexpired  portion  of  the  term  of  the  director  whose  place  shall 
be  vacant,  and  until  his  successor  shall  have  been  duly  elected  and 
qualified. 

4.  Meetings.  The  board  of  directors  may  hold  its  meetings  and 
have  one  or  more  offices  and  keep  the  books  of  the  company,  except 
the  stock  and  transfer  books,  at  such  place  or  places  in  the  State  of 
New  Jersey  or  outside  of  the  State  of  New  Jersey  as  it  may  from  time 
to  time  determine. 

Stated  meetings  shall  be  held  on  the  first  "Wednesday  of  each 
month  at  12  o'clock  noon.  If  such  day  is  a  legal  holiday,  the  meeting 
shall  be  held  on  the  next  succeeding  day  which  is  not  a  legal  holiday. 
No  notice  shall  be  required  for  any  stated  meeting. 

Special  meetings  may  be  called  by  the  president  or  any  three  direc- 
tors. Each  director  shall  furnish  to  the  secretary  an  address  to  which 
notices  of  special  meetings  may  be  sent.  Notice  of  the  time  and  place 
of  each  special  meeting  shall  be  sent  to  each  director  who  has  fur- 
nished such  address,  and  such  notice  shall  be  sent,  if  by  mail,  at  least 
two  days,  or,  if  by  telegram,  at  least  six  hours,  prior  to  the  meeting. 

A  majority  of  the  directors  in  office  shall  constitute  a  quorum.  A 
majority  of  those  present  at  the  time  and  place  of  any  stated  or  special 
meeting,  although  less  than  a  quorum,  may  adjourn  the  meeting  from 
time  to  time,  without  notice. 

5.  Powers.  The  board  of  directors  shall  have  the  management  of 
the  business  of  the  company.  The  board  may  exercise  all  such  powers 
of  the  company  and  do  all  such  lawful  acts  and  things  as  are  not  by 
statute,  or  by  the  certificate  of  the  company,  or  by  these  by-laws 
directed  or  required  to  be  exercised  or  done  by  the  stockholders. 

6.  Compensation.  Each  director  shall  receive  $10  for  attendance 
at  any  meeting  of  the  board. 

7.  Executive  Committee.  The  directors  shall  elect  from  their 
number  an  executive  committee,  to  consist  of  six  members,  and  shall 
designate  one  of  such  six  members  to  be  the  chairman  of  the  commit- 
tee. The  members  of  the  committee  and  the  chairman  thereof  shall 
serve  during  the  pleasure  of  the  board. 

During  the  intervals  between  the  meetings  of  the  board  of  directors 
the  executive  committee  shall  possess  and  may  exercise  all  the  powers 
of  the  board  of  directors  in  such  manner  as  the  executive  committee 
shall  deem  best  for  the  interests  of  the  company  in  all  cases  in  which 
specific  directions  shall  not  have  been  given  by  the  board  of  directors. 
All  action  by  the  executive  committee  shall  be  reported  to  the  board 
of  directors  at  its  meeting  next  succeeding  such  action,  and  shall  be 
subject  to  revision  or  alteration  by  the  board  of  directors  ;  provided 
that  no  rights  or  acts  of  third  parties  shall  be  affected  by  any  such 
revision  or  alteration. 

The  executive  committee  may  hold  its  meetings  at  such  times  and 
places  as  it  may  determine. 
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In  every  case  the  affirmative  vote  of  a  majority  of  all  the  members 
of  the  committee  shall  be  necessary  to  the  adoption  of  any  resolu- 
tion. 

The  compensation  of  members  of  the  executive  committee  shall  be 
fixed  by  the  board  of  directors. 


AETICLE   III. 

OFFICERS. 

1.  Election  or  Appointment.  The  board  of  directors  shall  elect 
from  their  number  a  president,  and  shall  appoint  a  treasurer  and  a  sec- 
retary. The  board  may  also  appoint  one  or  more  vice-presidents,  one 
or  more  assistant  treasurers,  one  or  more  assistant  secretaries,  and 
such  other  officers  as  it  may  deem  advisable. 

The  same  person  may  be  treasurer  and  an  assistant  secretary,  or 
secretary  and  an  assistant  treasurer,  or  an  assistant  treasurer  and  an 
assistant  secretary. 

2.  Term  of  Office  and  Compensation.  The  officers  so  elected  or 
appointed  shall  hold  office  during  the  pleasure  of  the  board,  and  their 
compensation  shall  be  fixed  by  the  board. 

3.  Duties  of  Officers.  The  president  shall  preside  at  meetings  of 
the  stockholders  and  of  the  board  of  directors.  He  shall  be  the  chief 
executive  officer  of  the  company  and  shall  have  general  charge  of  the 
business  of  the  company,  subject  to  the  executive  committee  and  the 
board. 

The  treasurer  shall  give  such  boud  for  the  faithful  discharge  of  his 
duties  as  the  board  may  require.  He  shall  have  custody  of  all  the 
funds  and  securities  of  the  company  which  may  have  come  into  his 
hands,  and  shall  keep  full  and  accurate  accounts  of  all  moneys  received 
and  paid  by  him  on  account  of  the  company. 

The  secretary  shall  keep  the  minutes  of  all  meetings  of  the  stock- 
holders and  of  the  board,  and  of  the  executive  committee ;  he  shall 
attend  to  the  giving  and  serving  of  all  notices ;  and  he  shall  have  the 
custody  of  the  seal  of  the  company. 

The  president,  treasurer,  and  secretary  shall,  in  general,  perform 
the  duties  incident  to  their  offices,  and  any  other  duties  designated  by 
the  board.  All  other  officers  shall  perform  such  duties  as  may  be 
designated  by  the  board. 

4.  Execution  of  Instruments  on  behalf  of  the  Company.  All 
certificates  for  shares  of  the  capital  stock  of  the  company,  all  bills  of 
exchange,  promissory  notes  and  checks  issued,  drawn,  or  made  by  the 
company  shall  be  signed  by  the  president  or  a  vice-president,  and  by 
the  treasurer  or  an  assistant  treasurer.  All  other  contracts  or  obliga- 
tions of  the  company  shall  be  executed  by  such  officer  or  officers  as 
the  board  may  direct.  The  seal  of  the  company  shall  be  affixed  to  such 
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instruments  as  the  board  may  direct,  and,  when  so  affixed,  shall  be 
attested  by  a  secretary  or  an  assistant  secretary,  if  the  board  shall  so 
direct. 


AETICLE  IV. 

CAPITAL    STOCK.      DIVIDENDS.      SEAL. 

1.  Certificates  of  Shares.  The  certificates  for  shares  of  the  cap- 
ital stock  shall  be  in  such  form,  not  inconsistent  with  the  certificate 
of  incorporation,  as  shall  be  approved  by  the  board  of  directors. 

No  certificate  shall  be  valid  unless  it  is  sealed  with  the  corporate 
seal  of  the  company,  and  signed  by  the  president,  or  a  vice-president, 
and  the  treasurer,  or  an  assistant  treasurer,  and  such  other  persons  as 
the  board  may  determine. 

All  certificates  shall  be  consecutively  numbered.  The  name  of  the 
person  owning  the  shares  represented  thereby,  with  the  number  of  such 
shares  and  the  date  of  issue,  shall  be  on  the  company's  books. 

2.  Transfer  of  Shares.  Shares  of  the  capital  stock  of  the  com- 
pany shall  be  transferred  only  on  the  books  of  the  company  by  the 
holder  thereof  in  person,  or  by  his  attorney,  upon  surrender  and  can- 
cellation of  certificates  for  a  like  number  of  shares,  or  (in  case  of  lost 
or  destroyed  certificates)  upon  the  receipt  of  a  bond  satisfactory  to 
the  board. 

The  board  of  directors  shall  have  power  to  make  all  such  rules  and 
regulations  as  they  may  deem  expedient  concerning  the  issue,  transfer, 
and  registration  of  certificates  for  shares  of  the  capital  stock  of  the 
company ;  and  to  appoint  a  transfer  agent  and  a  registrar  of  transfers, 
and  to  require  all  stock  certificates  to  bear  the  signature  of  such  trans- 
fer agent  and  of  such  registrar  of  transfers. 

The  stock  transfer  books  shall  be  closed  for  the  meetings  of  stock- 
holders and  for  the  payment  of  dividends  during  such  periods  as  may 
be  fixed  by  the  board,  and  during  such  periods  no  stock  shall  be  trans- 
ferable. 

3.  Dividends.  The  board  of  directors  in  its  discretion  may  from 
time  to  time  declare  dividends  upon  the  capital  stock  from  the  surplus 
or  net  profits  of  the  company,  subject  to  the  provisions  of  the  certifi- 
cate of  incorporation. 

4.  Working  Capital.  The  board  of  directors  may  fix  a  sum  which 
may  be  set  aside  or  reserved,  over  and  above  the  company's  capital 
stock  paid  in,  as  a  working  capital  for  the  company,  and  from  time  to 
time  the  board  may  increase,  diminish,  and  vary  the  same  in  its  abso- 
lute judgment  and  discretion. 

6.  Corporate  Seal.  The  board  of  directors  shall  provide  a  suitable 
seal  containing  the  name  of  the  company,  which  shall  be  in  the  cus- 
tody of  the  secretary. 
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ARTICLE  V. 

AMENDMENTS. 

These  by-laws  may  be  altered  or  amended  by  the  stockholders  at  any 
regular  or  special  meeting,  or  by  the  directors  at  any  regular  or  special 
meeting,  provided  not  less  than  eight  directors  shall  vote  in  favor  of 
such  alteration  or  amendment. 
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MINUTES    OF   FIKST  MEETING   OF  INCORPOKATORS 

OF 

CONSOLIDATED   STEEL  COMPANY. 

The  first  meeting  of  the  incorporators  of  Consolidated  Steel  Com- 
pany was  held  at  Number  10  Day  Street,  Hoboken,  New  Jersey, 
designated  in  the  certificate  of  incorporation  as  the  location  of  the 
principal  and  registered  office  of  the  company,  on  the  sixth  day  of 
April,  1909,  at  ten  o'clock  in  the  forenoon,  pursuant  to  a  written 
waiver  of  notice  signed  by  all  the  incorporators,  fixing  the  time  and 
place  aforesaid. 

The  following  incorporator  was  present  in  person: 

NAME.  NUMBER   OF   SHARES. 

John  Adams,  10. 

The  following  incorporators  were  represented  by  proxy : 


NAME. 

NAME    OF    PROXY. 

NUMBER    OF    SHARES, 

James  Brown, 

John  Adams, 

10. 

Charles  Clark, 

John  Adams, 

10. 

Mr.  John  Adams  was  elected  chairman,  and  Mr.  Hugh  Knowles 
was  appointed  secretary  of  the  meeting. 

The  chairman  reported  that  the  certificate  of  incorporation  of  the 
company  was  recorded  in  the  office  of  the  Clerk  of  Hudson  County 
on  the  fifth  day  of  April,  1909,  and  was  filed  on  the  same  date  in  the 
office  of  the  Secretary  of  State  of  New  Jersey.  The  chairman  pre- 
sented a  certified  copy  of  said  certificate  of  incorporation,  which  was 
ordered  to  be  filed,  and  a  copy  thereof  to  be  spread  upon  the  records 
of  the  meeting. 

The  said  certified  copy  was  as  follows  : 

[Here  take  in  certified  copy  of  certificate  of  incorporation.] 

The  secretary  presented  and  read  the  waiver  of  notice  of  the  meet- 
ing, which  was  ordered  to  be  filed,  and  a  copy  thereof  to  be  spread 
upon  the  records  of  the  meeting. 

The  said  waiver  was  as  follows : 

"WAIVER  OF  NOTICE  OF  FIRST  MEETING  OF  INCORPORATORS 

OF 
CONSOLIDATED  STEEL  COMPANY. 
We,  the  undersigned,  being  all  of  the  incorporators  of  Consolidated 
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Steel  Company,  a  New  Jersey  corporation,  do  hereby  waive  notice 
of  the  time,  place,  and  purpose  of  the  first  meeting  of  the  incorpora- 
tors of  said  company,  and  do  fix  the  sixth  day  of  April,  1909,  at  ten 
o'clock  in  the  forenoon,  as  the  time,  and  the  office  of  the  Security 
Trust  Company,  Number  10  Day  Street,  Hoboken,  New  Jersey,  as 
the  place  of  said  meeting,  and  do  hereby  waive  all  the  requirements 
of  the  statutes  of  New  Jersey  as  to  notice  of  such  meeting,  and  the 
publication  thereof,  and  we  do  consent  to  the  transaction  of  such 
business  as  may  come  before  said  meeting. 
Dated,  April  6th,  1909. 

John  Adams. 

James  Brown. 

Charles  Clark." 

The  secretary  presented  a  form  of  by-laws  for  the  regulation  of  the 
affairs  of  the  company  which  were  read,  article  by  article,  and  unani- 
mously adopted. 

The  said  by-laws  were  as  follows  : 

[Here  take  in  by-laws.] 

Upon  motion. 

Resolved,  that  the  meeting  proceed  to  the  election  of  directors. 

Messrs.  G.  H.  Ivins  and  K.  L.  Munro  were  appointed  inspectors  of 
election,  and  the  oath  was  duly  administered  to  them. 

Messrs.  Henry  Chamberlain,  Frank  M.  Converse,  Eichard  T. 
Frances,  Lawrence  K,  Mclntyre,  and  Philip  Talbot  were  nominated 
for  directors  to  hold  office  until  the  next  annual  meeting  of  the  com- 
pany ;  Messrs.  George  Bathurst,  Arthur  K.  Livingston,  Samuel  P. 
Stacy,  Amasa  Thompson,  and  William  K.  Waring  were  nominated 
for  directors  to  hold  office  until  the  second  annual  meeting  of  the 
company ;  Messrs.  Hiram  A.  Hilbreth,  George  Ivins,  Isaac  Jones, 
Herbert  S.  Pendreigh  and  Walter  M.  Stickney  were  nominated  for 
directors  to  hold  office  until  the  third  annual  meeting  of  the  com- 
pany. 

No  other  nominations  having  been  made,  the  polls  were  declared 
open.  All  the  stockholders  having  voted  by  ballot,  the  polls  were 
declared  closed,  and  the  inspectors  presented  their  certificate  showing 
that  the  aforesaid  gentlemen  had  been  elected  directors  of  the  com- 
pany for  the  aforesaid  terms. 

Upon  motion, 

Resolved,  that  the  principal  and  registered  office  of  the  company  in 
New  Jersey  be  established  and  maintained  at  Number  10  Day  Street, 
Hoboken,  County  of  Hudson,  and  that  the  Security  Trust  Company 
be,  and  it  hereby  is,  appointed  the  agent  of  this  corporation  in  charge 
of  such  principal  and  registered  office,  upon  whom  process  against 
this  company  may  be  served. 

Upon  motion  duly  made  and  seconded,  and  by  the  affirmative  vote 
of  all  the  stockholders,  it  was 
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Resolved,  that  the  board  of  directors  be  and  they  hereby  are  author- 
ized to  issue  shares  of  the  capital  stock  of  this  company  to  the  full 
amount  authorized  by  the  certificate  of  incorporation,  in  such  amounts, 
and  at  such  time  or  times,  and  for  such  consideration  as  the  board 
may  determine. 

Upon  motion  duly  made  and  seconded,  and  by  the  affirmative  vote 
of  all  the  stockholders,  the  following  preambles  and  resolution  were 
adopted : 

Whereas,  Mr.  James  Wakefield,  of  Pittsburg,  Pennsylvania,  has 
offered,  in  consideration  of  the  issue  to  him  or  upon  his  order  of  pre- 
ferred stock  in  this  company  to  the  amount  of  one  hundred  thousand 
dollars  ($100,000)  par  value,  and  of  common  stock  in  this  company 
to  the  amount  of  one  hundred  and  fifty  thousand  dollars  ($150,000) 
par  value,  to  sell  to  this  company  the  following  described  property, 
to  wit: 

[Here  take  in  description  of  property]  ;  and 

Whereas,  in  the  judgment  of  the  stockholders  such  property  is  neces- 
sary for  the  business  of  this  company,  and  is  of  the  fair  value  of  two 
hundred  and  fiftj'  thousand  dollars  ($250,000) ; 

Resolved,  that  the  directors  of  this  company  be  and  they  hereby 
are  authorized,  in  their  discretion,  to  purchase  the  aforesaid  property 
for  the  aforesaid  price,  and  to  issue  stock  as  aforesaid  in  payment 
thereof. 

On  motion,  the  meeting  adjourned. 

Hugh  Knowles, 
Secretary  of  the  Meeting. 
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MINUTES  OF  FIRST  MEETING  OF  BOARD  OF  DIRECTORS 

OF 

CONSOLIDATED   STEEL   COMPANY. 

The  first  meeting  of  the  board  of  directors  of  Consolidated  Steel 
Company  was  held  at  Number  17  Wall  Street,  New  York  City,  on  the 
sixth  day  of  April,  1909,  at  two  o'clock  in  the  afternoon,  pursuant  to  a 
written  waiver  of  notice  signed  by  all  the  directors,  fixing  the  time  and 
place  aforesaid. 

The  following  directors  were  present :  Messrs.  Chamberlain,  Con- 
verse, Talbot,  Bathurst,  Livingston,  Stacy,  Jones,  and  Pendreigh,  being 
a  quorum  of  the  board. 

On  motion,  Mr.  Talbot  was  chosen  temporary  chairman,  and  Mr. 
Hugh  Knowles  was  appointed  secretary  of  the  meeting. 

The  secretary  presented  and  read  the  waiver  of  notice  of  the  meeting, 
which  was  ordered  to  be  filed,  and  a  copy  thereof  to  be  spread  upon 
the  records  of  the  meeting. 

The  said  waiver  was  as  follows : 

[Here  take  in  waiver  of  notice.] 

The  minutes  of  the  first  meeting  of  the  incorporators  of  the  com- 
pany were  read. 

Upon  motion,  the  following  gentlemen  were  elected  ofiicers  of  the 
company,  to  hold  office  during  the  pleasure  of  the  board. 

Fresident :  Mr.  George  Bathurst. 

Vice-Presidents :  Mr.  John  Adams  and  Mr.  Philip  Livermore. 

Treasurer:  Mr.  John  G.  Holmes. 

Assistant  Treasurer :  Mr.  Hugh  Knowles. 

Secretary:  Mr.  Hugh  Knowles. 

Assistant  Secretary :  Mr.  John  G.  Holmes. 

Upon  motion,  the  following  gentlemen  were  chosen  to  constitute 
the  executive  committee  of  the  company :  Messrs.  Bathurst,  Chamber- 
lain, Converse,  Livingston,  Jones,  and  Pendreigh. 

Upon  motion,  Mr.  Converse  was  designated  to  be  chairman  of  the 
executive  committee. 

Upon  motion,  Mr.  Brandon  Livermore  was  appointed  counsel  to 
the  company. 

The  president  thereupon  took  the  chair. 

The  secretary  thereupon  took  and  subscribed  the  oath  of  office,  and 
entered  upon  the  discharge  of  his  duties.  The  said  oath  was  as  fol- 
lows : 
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"OATH  OF  SECEETAEY 

OF 

CONSOLIDATED  STEEL  COMPANY. 

State  of  New  York,  . 
County  of  New  Yori 


1} 


Hugh  Knowles,  secretary  of  Consolidated  Steel  Company,  a  New 
Jersey  corporation,  being  by  me  duly  sworn,  upon  his  oath  deposes 
and  says  that  he  will  faithfully  discharge  the  duties  of  secretary  of 
the  aforesaid  corporation  to  the  hest  of  his  skill  and  ability. 

Hugh  Knowles. 
Subscribed  and  sworn  to  before  me, 
this  sixth  day  of  April,  1909. 

John  K.  Andrews, 

Notary  Public  (17), 

New  York  County." 

Upon  motion, 

Resolved,  that  the  treasurer  give  a  bond  in  the  sum  of  fifty  thou- 
sand dollars  ($50,000). 

The  treasurer  thereupon  presented  his  bond,  signed  by  himself  as 
principal  and  by  the  Attorneys  Surety  Company  as  surety,  and  the 
same  was  approved,  and  ordered  to  be  filed  with  the  secretary. 

Upon  motion. 

Resolved,  that  the  seal  presented  at  this  meeting,  an  impression  of 
which  is  directed  to  be  made  in  the  minute  book,  be  and  the  same 
hereby  is  adopted  as  the  seal  of  the  company. 

The  impression  of  said  seal  follows : 

[Seal.] 

Upon  motion. 

Resolved,  that  the  stock  book  and  transfer  book  presented  at  this 
meeting  be  and  the  same  hereby  are  adopted  as  the  stock  book  and  the 
transfer  book  of  the  company,  and  the  secretary  is  hereby  directed  to 
send  the  same  to  the  registered  office  of  the  company. 

Upon  motion. 

Resolved,  that  the  treasurer  be,  and  he  hereby  is,  authorized  to  open 
a  bank  account  in  behalf  of  the  company  with  the  Empire  State  Na- 
tional Bank. 

Further  Rcsoloed,  that,  until  otherwise  ordered,  checks,  notes,  and 
other  obligations  may  be  endorsed  on  behalf  of  the  company  for  col- 
lection, by  either  the  treasurer,  or  an  assistant  treasurer,  and  deposited 
to  the  credit  of  the  company  in  the  said  bank. 
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Further  Resolved,  that,  until  otherwise  ordered,  the  said  bank  be 
and  it  hereby  is  authorized  to  make  payments  from  the  funds  of  this 
company  on  deposit  with  it,  according  to  the  check  of  this  company 
signed  by  its  president,  or  a  vice-president,  and  countersigned  by  the 
treasurer  or  an  assistant  treasurer. 

Upon  motion, 

Resolved,  that  the  forms  of  certificates  for  shares  of  the  common 
and  preferred  stock  of  the  company  presented  at  this  meeting  be  and 
they  hereby  are  adopted,  and  that  such  forms  be  spread  upon  the 
records  of  the  meeting. 

The  forms  of  stock  certificates  were  as  follows  : 

[Here  take  in  forms  of  stock  certificates.] 

Upon  motion. 

Resolved,  that  the  Security  Trust  Company,  a  Xew  Jersey  corpora- 
tion, be  and  it  hereby  is  designated  as  the  transfer  agent  of  this 
company,  and  the  New  Jersey  Bonding  Company,  a  New  Jersey  cor- 
poration, be  and  it  hereby  is  designated  as  the  registrar  of  transfers, 
and  that  all  certificates  for  shares  of  the  capital  stock  of  the  company 
shall  be  countersigned  by  such  transfer  agent  and  also  by  such  regis- 
trar of  transfers. 

Upon  motion. 

Resolved,  that  this  company  establish  and  maintain  an  office  in 
Eoom  10,  Number  17  Wall  Street,  New  York  City,  and  that  all  meet- 
ings of  the  board  of  directors  shall  be  held  at  such  office  until  other- 
wise ordered. 

Upon  motion  duly  made  and  seconded,  and  on  the  affirmative  vote 
of  all  present,  the  following  preambles  and  resolutions  were  adopted : 

Whereas,  Mr.  James  Wakefield,  of  Pittsburg,  Pennsylvania,  has 
offered,  in  consideration  of  the  issue  to  him  or  upon  his  order  of  pre- 
ferred stock  in  this  company  to  the  amount  of  one  hundred  thousand 
dollars  ($100,000)  par  value,  and  of  common  stock  in  this  company 
to  the  amount  of  one  hundred  and  fifty  thousand  dollars  ($150,000) 
par  value,  to  sell  to  this  company  the  following  described  property, 
to  wit : 

[Here  take  in  description  of  property]  ;  and 

Whereas,  in  the  judgment  of  the  directors  such  property  is  necessary 
for  the  business  of  this  company,  and  is  of  the  fair  value  of  two  hun- 
dred and  fifty  thousand  dollars  ($250,000) ; 

Resolved,  that  it  be  adjudged  and  declared  that  said  property  is  of 
the  fair  value  of  two  hundred  and  fifty  thousand  dollars  ($250,000), 
and  that  the  same  is  necessary  for  the  business  of  the  company. 

Further  Resolved,  that  the  form  of  agreement  for  the  purchase  of 
said  property  presented  at  this  meeting  by  the  counsel  to  the  com- 
pany, be,  and  the  same  hereby  is,  approved,  and  the  president  or  a 
vice-president,  and  the  secretary  or  the  assistant  secretary  are  hereby 
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authorized  and  directed  to  execute  the  same,  in  the  name  of,  and  on 
behalf  of  the  company,  and  under  its  corporate  seal. 

Further  Resolved,  that  upon  the  conveyance  or  transfer  to  this  com- 
pany of  the  said  property  by  instruments  of  conveyance  or  transfer 
satisfactory  to  the  counsel  to  the  company,  the  officers  of  this  com- 
pany be  and  they  hereby  are  authorized  and  directed  to  prepare,  sign, 
and  seal  certificates  of  stock  pursuant  to  the  by-laws,  and  to  issue  cer- 
tificates of  the  full  paid  preferred  stock  of  this  company  to  the  aggre- 
gate amount  of  one  hundred  thousand  dollars  (100,000),  and  of  the 
common  stock  of  this  company  to  the  aggregate  amount  of  one  hun- 
dred and  fifty  thousand  dollars  (f  150,000)  to  the  said  James  Wakefield, 
or  upon  his  order. 

Upon  motion,  the  meeting  adjourned. 

Hugh  Knowles, 

Secretary. 
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CERTIFICATE  OF  AMENDMENT 

OF 

ORIGINAL  CERTIFICATE  OF  INCORPORATION 

OF 

CONSOLIDATED   STEEL   COMPANY. 

Consolidated  Steel  Company,  a  New  Jersey  corporation,  and 
George  Bathurst,  the  president,  and  Hugh  Knowles,  the  secretary,  of 
said  company,  do  hereby  certify  as  follows  : 

1.  The  location  of  the  principal  and  registered  office  of  the  company 
in  the  State  of  New  Jersey  is  at  Number  10  Day  Street,  in  the  City 
of  Hoboken,  County  of  Hudson.  The  name  of  the  agent  therein  and 
in  charge  thereof  and  upon  whom  process  against  the  corporation  may 
be  served  is  the  Security  Trust  Company. 

2.  The  total  authorized  capital  stock  of  said  company,  as  set  forth 
in  its  original  certificate  of  incorporation,  is  five  hundred  thousand 
dollars  divided  into  five  thousand  shares  of  the  par  value  of  one  hun- 
dred dollars  each,  of  which  two  thousand  shares  are  to  be  preferred 
stock,  and  three  thousand  shares  are  to  be  common  stock.  Of  such 
total  authorized  capital  stock  one  thousand  shares  of  the  preferred 
stock  and  fifteen  hundred  shares  of  the  common  stock  have  heretofore 
been  issued  and  are  now  outstanding,  and  no  other  shares  of  said  pre- 
ferred or  common  stock  have  heretofore  been  issued  or  are  now  out- 
standing. 

3.  The  board  of  directors  of  said  company,  at  a  meeting  of  said 
board  duly  held,  passed  a  resolution  declaring  that  the  changes  and 
amendments  hereinafter  set  forth  are  advisable,  and  calling  a  meeting 
of  the  stockholders  to  take  action  thereon. 

4.  Such  meeting  of  the  stockholders  was  thereupon  duly  held  pur- 
suant to  such  call  of  the  board  of  directors,  upon  notice  given  to  each 
stockholder  as  provided  in  the  by-laws.  At  said  meeting  all  of  the 
stockholders  of  said  company  were  present  in  person  or  represented 
by  proxy,  and  more  than  two-thirds  in  interest  of  each  class  of  the 
stockholders  having  voting  powers  —  namely,  all  of  the  stockholders 
of  said  company  —  voted  in  favor  of  such  changes  and  amendments 
which  were  accordingly  adopted.  Such  changes  and  amendments 
are  as  follows : 

A.  That  article  fourth  of  the  certificate  of  incorporation  of  said 
company  be  amended  so  as  to  read  as  follows  : 
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Fourth:  The  total  authorized  capital  stock  of  this  corporation  is 
forty  million  dollars,  divided  into  four  hundred  thousand  shares  of 
the  par  value  of  one  hundred  dollars  each.  Of  said  stock  two  hun- 
dred thousand  shares  are  to  be  preferred  stock,  and  two  hundred  thou- 
sand shares  are  to  be  common  stock. 

The  holders  of  such  preferred  stock  shall  be  entitled  to  receive 
from  the  surplus  or  net  profits  arising  from  the  business  of  the  cor- 
poration a  fixed  yearly  dividend  of  seven  per  centum,  payable  semi- 
annually on  the  2d  days  of  January  and  July  in  each  year,  before  any 
dividend  shall  be  set  apart  or  paid  on  the  said  common  stock. 

Should  the  surplus  or  net  profits  arising  from  the  business  of  the 
corporation,  prior  to  any  dividend  day,  be  insufficient  to  pay  the  divi- 
dend upon  the  preferred  stock,  such  dividend  shall  be  payable  from 
future  profits,  and  no  dividend  shall  at  any  time  be  paid  upon  the  said 
common  stock  until  the  full  amount  of  seven  per  centum  per  annum 
up  to  that  time  upon  all  the  preferred  stock  shall  have  been  paid  or 
set  apart.  The  holders  of  preferred  stock  shall  be  entitled  to  no  divi- 
dends beyond  the  seven  per  centum  aforesaid. 

The  holders  of  such  preferred  stock  shall,  in  case  of  the  liquidation 
or  dissolution  of  the  company,  be  entitled  to  be  paid  in  full  both  the 
principal  of  their  shares  and  accrued  dividends  before  any  amount 
shall  be  paid  to  the  holders  of  the  common  stock. 

And  that  the  capital  stock  of  said  company  be  increased  accordingly 
to  forty  million  dollars,  divided  into  four  hundred  thousand  shares  of 
the  par  value  of  one  hundred  dollars  each,  of  which  amount  two  hun- 
dred thousand  shares,  amounting  to  twenty  million  dollars,  shall  be 
preferred  stock,  with  the  rights  and  preferences  aforesaid,  and  two 
hundred  thousand  shares,  amounting  to  twenty  million  dollars,  shall 
be  common  stock. 

B.  That  the  certificate  of  incorporation  of  said  Consolidated  Steel 
Company,  as  amended,  shall  read  as  follows  : 

(Here  take  in  amended  certificate  of  incorporation,  being  the  origi- 
nal certificate  of  incorporation  with  article  fourth  amended  as  above 
set  forth.) 

5.  The  written  assent  of  all  the  stockholders  of  said  Consolidated 
Steel  Company  to  the  foregoing  amendments  and  changes  is  hereto 
appended. 

In  witness  whereof,  the  said  Consolidated  Steel  Company  has 
caused  this  certificate  to  be  signed  by  its  president  and  its  secretary, 
and  its  corporate  seal  to  be  hereto  affixed,  this  26th  day  of  April, 
1909. 

George  Bathurst,  President. 
Hugh  Knowlbs,  Secretary. 
(  Seal  of  Consolidated  > 
(     Steel  Company.      > 
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State  of  New  Jersey,  )  „„  . 
County  of  Hudson.       j 

Be  it  remembered  that  on  this  26th  day  of  April,  1909,  before  the 
undersigned  personally  appeared  George  Bathurst,  to  me  known,  and 
known  to  me  to  be  the  president,  and  Hugh  Knowles,  to  me  known, 
and  known  to  me  to  be  the  secretary,  of  Consolidated  Steel  Company, 
the  corporation  named  in  the  foregoing  certificate,  and  who  exe- 
cuted the  same ;  and,  I  having  first  made  known  to  them  and  each  of 
them  the  contents  thereof,  they  did  severally  acknowledge  that  they 
signed  and  delivered  the  same  as  their  voluntary  act  and  deed. 

And  the  said  Hugh  Knowles,  being  by  me  duly  sworn  according  to 
law,  on  his  oath  doth  depose  and  say  that  he  is  the  secretary  of  the 
said  Consolidated  Steel  Company ;  that  the  seal  affixed  to  the  fore- 
going certificate  is  the  corporate  seal  of  said  corporation,  the  same 
being  well  known  to  him ;  that  it  was  so  affixed  by  order  of  said  Con- 
solidated Steel  Company ;  that  George  Bathurst  is  president  of  said 
corporation,  and  signed  said  certificate  and  affixed  said  seal  thereto, 
and  delivered  said  certificate  by  authority  of  the  board  of  directors 
and  with  the  assent  of  all  the  stockholders  of  said  corporation,  as  and 
for  his  voluntary  act  and  deed,  and  the  act  and  deed  of  said  corpora- 
tion, in  the  presence  of  deponent,  who  at  the  same  time  subscribed 
his  name  thereto  as  secretary  of  said  corporation  and  as  subscribing 
witness.  And  deponent  further  says  that  the  assent  hereto  appended 
is  signed  by  all  the  stockholders  of  said  corporation. 

Jacob  Austin, 
Master  in  Chancery  of  New  Jersey. 

(         Seal  of  the         ) 

(  Master  in  Chancery.  > 

We,  the  undersigned,  being  all  the  stockholders  of  Consolidated 
Steel  Company,  having  at  a  meeting  regularly  called  for  that  purpose 
voted  in  favor  of  the  changes  and  amendments  set  forth  in  the  above 
certificate,  do  now,  pursuant  to  law,  hereby  give  our  written  assent  to 
the  said  changes  and  alterations. 

Witness  our  hands  this  26th  day  of  April,  1909. 

Names. 

John  Adams,  owning  10  shares  of  common  stock. 
James  Brown,  ''      "        "      "        "  " 

Charles  Clark,  "      "        "      "        "  " 

((    1470     "      "        "  " 

James  Wakefield,        ,    ^^^^     ,      ,,  p^^^^^^^^  , 
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State  of  New  Jersey,  ) 
County  of  Hudson.       ) 

Be  it  remembered  that  on  this  26th  day  of  April,  1909,  before  the 
undersigned  personally  appeared  John  Adams,  James  Brown,  Charles 
Clark,  and  James  Wakefield,  who  I  am  satisfied  are  the  persons  named 
in  and  who  executed  the  foregoing  instrument,  and,  I  having  first  made 
known  to  them  and  each  of  them  the  contents  thereof,  they  did  sever- 
ally acknowledge  that  they  signed  and  delivered  the  same  as  their 
voluntary  act  and  deed. 

Jacob  Austin, 
Master  in  Chancery  of  New  Jersey. 
I         Seal  of  the  > 

(  Master  in  Chancery,  j" 
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LISTING  OF  SECURITIES 

OP 

CONSOLIDATED  STEEL  COMPANY. 

To  the  Committee  on  Stock  List  of  the  Stock  Exchange  : 

Consolidated  Steel  Company  hereby  makes  application  to  have  the 
following  bonds  and  stock  of  said  company  placed  on  the  regular  list 
of  the  Stock  Exchange  : 

Ten  million  dollars  ($10,000,000)  first  mortgage  five  per  centum 
gold  bonds,  consisting  of  nine  thousand  (9000)  bonds  for  one  thousand 
dollars  (.$1000)  each,  numbered  from  Ml  to  M9000  both  inclusive, 
and  of  two  thousand  (2000)  bonds  for  five  hundred  dollars  ($500) 
each,  numbered  from  D  9001  to  D 11000  both  inclusive ; 

Ten  million  dollars  ($10,000,000)  seven  per  centum  cumulative  pre- 
ferred stock ; 

Ten  million  dollars  ($10,000,000)  common  stock. 

Consolidated  Steel  Company  was  organized  on  April  6,  1909,  under 
the  laws  of  the  State  of  Kew  Jersey,  and  its  certificate  of  incorpora- 
tion was  amended  on  April  26,  1909. 

The  company  has  acquired  under  the  laws  of  the  States  of  ISTew 
Jersey,  Pennsylvania,  and  New  York,  by  direct  conveyance,  free  of 
liens,  the  following  property : 

The  plant,  stock  in  trade,  good  will,  and  all  other  assets  of  the  iron 
business  formerly  carried  on  in  Pittsburg,  Pennsylvania,  by  James 
"Wakefield,  doing  business  as  James  "Wakefield  and  Company ; 

The  plant,  stock  in  trade,  good  will,  and  all  other  assets  of  the 
business  formerly  carried  on  in  Lebanon,  Pennsylvania,  by  the  Leba- 
non Iron  Company,  a  Pennsylvania  corporation  ; 

The  plant  located  in  Buffalo,  Kew  York,  formerly  owned  by  the 
Delaware  Iron  Company,  a  Pennsylvania  corporation,  and  commonly 
known  as  the  Buffalo  Mill,  together  with  all  the  stock  in  trade  in  said 
plant. 

The  company  has  also  acquired  the  following  securities : 

Three  million  dollars  ($3,000,000)  six  per  centum  first  mortgage 
bonds  of  the  Delaware  Iron  Company,  part  of  a  total  of  four  million 
eight  hundred  thousand  dollars  ($4,800,000)  of  such  bonds  issued  by 
said  company  and  now  outstanding; 

Pive  thousand  and  thirty-three  (5033)  shares  of  the  common  stock 
of  the  Delaware  Iron  Company  out  of  a  total  of  ten  thousand  (10,000) 
shares  of  common  stock  issued  by  said  company  and  now  outstanding 
(no  preferred  stock  having  been  issued  by  said  company). 

Consolidated  Steel  Company  had  on  the  27th  day  of  April,  1909,  one 
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million  eight  hundred  seventy-three  thousand  four  hundred  thirty-two 
dollars  and  forty-three  cents  ($1,873,432.43)  in  its  treasury. 

First  Mortgage  Five  Per  Centum  Gold  Bonds. 

These  bonds  bear  date  April  27,  1909 ;  mature  January  1,  1929 ; 
bear  interest  from  January  1,  1909,  payable  January  1  and  July  1 ; 
are  payable,  principal  and  interest,  at  the  office  of  Black  and  Company 
in  the  city  of  New  York  in  gold  coin  of  the  United  States  of  America 
of  or  equal  to  the  present  standard  of  weight  and  fineness  without 
deduction  for  any  tax  or  taxes  which  the  company  may  be  required 
to  pay  thereon  and  retain  therefrom  under  any  present  or  future  law 
of  the  United  States  of  America  or  of  any  state,  county,  or  munici- 
pality thereof ;  and  they  or  any  of  them  are  redeemable  at  the  option 
of  the  company  on  six  months'  notice  on  January  1,  1919,  or  any  in- 
terest day  thereafter,  at  five  per  centum  premium  and  accrued  interest. 
The  said  bonds  are  of  an  issue  limited  to  the  principal  amount  of 
twenty  million  dollars  ($20,000,000)  at  any  one  time  outstanding. 
The  bonds  are  in  coupon  form  with  the  right  of  registration  as  to 
principal.  The  trustee  of  the  mortgage  is  Interborough  Trust  Com- 
pany of  New  York.  The  transfer  agency  for  the  registered  bonds 
will  be  at  the  office  of  the  company  in  New  York  City. 

To  secure  said  bonds  the  company  has  executed  and  delivered  to 
Interborough  Trust  Company  of  New  York  its  first  mortgage  dated 
April  27,  1909,  covering  the  properties  in  Pittsburg,  Lebanon,  and 
Buffalo  above  mentioned,  and  the  stock  and  bonds  also  above  men- 
tioned, and  such  other  properties  as  are  in  said  mortgage  more  par- 
ticularly described. 

Seven  Per  Centum  Cumulative  Preferred  Stock. 

The  holders  of  such  preferred  stock  are  entitled  to  receive  from  the 
surplus  or  net  profits  arising  from  the  business  of  the  corporation  a 
fixed  yearly  dividend  of  seven  per  centum,  payable  semi-annually  on 
the  2d  days  of  January  and  July  in  each  year,  before  any  dividend  is 
set  apart  or  paid  on  the  common  stock. 

Should  the  surplus  or  net  profits  arising  from  the  business  of  the 
corporation  prior  to  any  dividend  day  be  insufficient  to  pay  the  dividend 
upon  the  preferred  stock,  such  dividends  are  payable  from  the  future 
profits,  and  no  dividend  is  at  any  time  to  be  paid  upon  the  common 
stock  until  the  full  amount  of  seven  per  centum  per  annum  up  to  that 
time  upon  all  the  preferred  stock  sl)all  have  been  paid  or  set  apart. 
The  holders  of  preferred  stock  are  entitled  to  no  dividends  beyond  the 
seven  per  centum  aforesaid. 

The  holders  of  preferred  stock  are  entitled  in  case  of  the  liquidation 
or  dissohition  of  the  company  to  be  paid  in  full  both  the  principal  of 
their  shares  and  accrued  dividends  before  any  amount  is  paid  to  the 
holders  of  the  common  stock. 
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The  total  amount  of  the  preferred  stock  authorized  is  twenty  mil- 
lion dollars  ($20,000,000),  ten  million  dollars  ($10,000,000)  of  which 
has  been  issued. 

CoMMox  Stock, 

The  total  amount  of  the  common  stock  authorized  is  twenty  million 
dollars  ($20,000,000),  of  which  ten  million  dollars  ($10,000,000)  has 
been  issued. 

The  board  of  directors  of  Consolidated  Steel  Company  is  constituted 

as  follows : 

Messrs.  Henry  Chamberlain,  Frank  M.  Converse,  Richard  T.  Frances, 
Lawrence  K.  Mclntyre,  Philip  Talbot,  George  Bathurst,  Arthur  K. 
Livingston,  Samuel  P.  Stacy,  Amasa  Thompson,  William  K.  Waring, 
Hiram  A.  Hilbreth,  George  Ivins,  Isaac  Jones,  Herbert  S.  Pendreigh, 
and  Walter  M.  Stickney. 

The  officers  of  Consolidated  Steel  Company  are  as  follows : 

President :  Mr.  George  Bathurst. 

Vice-Presidents :  Mr.  John  Adams  and  Mr.  Philip  Livermore. 

Treasurer:  Mr.  John  G.  Holmes. 

Assistant  Treasurer :  Mr.  Hugh  Knowles. 

Secretary :  Mr.  Hugh  Knowles. 

Assistant  Secretary :  Mr.  John  G.  Holmes. 

The  principal  office  of  Consolidated  Steel  Company  is  at  No.  10 
Day  Street,  in  the  city  of  Hoboken,  County  of  Hudson,  State  of  Xew 
Jersey ;  the  company  also  maintains  offices  at  No.  17  Wall  Street, 
New  York  City,  and  at  No.  3  Scranton  Street,  Lebanon,  Pennsylvania. 

Herewith  are  submitted : 

1.  Copy  of  the  certificate  of  incorporation  of  Consolidated  Steel 
Company. 

2.  Copy  of  the  amended  certificate  of  incorporation  of  Consolidated 
Steel  Company. 

3.  Seven  copies  of  the  first  mortgage  of  Consolidated  Steel  Com- 
pany, including  one  copy  certified  by  Interborough  Trust  Company  of 
New  York  to  be  a  true  copy  of  the  original. 

4.  Certificate  of  Interborough  Trust  Company  of  New  York  ac- 
knowledging the  acceptance  of  the  trust  under  said  first  mortgage, 
stating  the  securities  held  under  the  trust,  and  giving  the  numbers  of 
the  first  mortgage  bonds  executed  in  accordance  with  the  terms  of  the 
mortgage. 

5.  Copy  of  the  by-laws  of  Consolidated  Steel  Company. 

6.  Opinion  of  counsel. 

7.  Balance  sheet  of  Consolidated  Steel  Company,  as  of  jSIay  1, 1909, 
certified  by  Strong,  Longmead,  and  Company. 

8.  Statement  of  earnings  and  expenses  of  the  three  businesses  car- 
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ried  on  in  the  plants  above  mentioned  for  the  year  ending  January  1, 
1909,  also  certified  by  Strong,  Longmead,  and  Company. 
9.  Sample  copies  of  bonds,  coupons,  and  stock  certificates. 

Consolidated  Steel  Company, 
By  George  Bathuest, 

President. 

Accompanying  the  foregoing  application  was  the  following  opinion 
of  counsel : 
To  the  Committee  on  Stock  List  of  the  Stock  Exchange : 

Gentlemen  : 

We  have  examined  the  certificate  of  incorporation  of 
Consolidated  Steel  Company,  a  New  Jersey  corporation,  and  the 
amendments  thereto,  and  the  proceedings  relating  to  the  organization 
of  that  company  and  to  the  issue  of  its  preferred  and  common  stock. 

We  are  of  opinion  that  said  company  has  been  legally  incorporated 
and  organized  under  the  laws  of  the  State  of  New  Jersey  ;  that  it  has 
power  to  issue  seven  per  centum  cumulative  preferred  stock  to  the  par 
amount  of  twenty  million  dollars  ($20,000,000)  and  common  stock  to 
the  par  amount  of  twenty  million  dollars  ($20,000,000) ;  that  pre- 
ferred stock  to  the  amount  of  ten  million  dollars  ($10,000,000)  and 
common  stock  to  the  amount  of  ten  million  dollars  ($10,000,000)  has 
been  issued  in  due  form,  and  that  the  action  of  the  directors  and  stock- 
kolders  of  said  company  in  respect  of  said  stock,  both  preferred  and 
common,  was  in  conformity  with  the  laws  of  the  State  of  New  Jersey. 

We  have  also  examined  the  first  mortgage  dated  April  27,  1909, 
made  by  said  company  to  Interborough  Trust  Company  of  New  York 
as  trustee  to  secure  an  issue  of  its  five  per  centum  first  mortgage  gold 
bonds,  and  we  are  of  opinion  that  the  action  of  the  directors  and  stock- 
holders of  said  company  in  respect  to  this  mortgage  was  in  conformity 
with  law,  that  the  said  mortgage  is  a  valid  lien  on  the  properties 
therein  mentioned,  and  that  the  bonds  issued  under  said  mortgage  are 
valid  and  binding  obligations  of  said  company. 

Yours  faithfully, 

Stockton  and  Livermore. 
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SYNDICATE   AGREEMENT. 

Agreement,  made  this  fifth  day  of  April,  one  thousand  nine  hun- 
dred and  nine,  by  and  between  Brown  &  Company  and  Jones  &  Com- 
pany, of  New  York,  and  Smith  &  Company,  of  London,  as  lleadjust- 
ment  Managers  (hereinafter  called  the  "  Readjustment  Managers  "), 
parties  of  the  first  part ;  Talbot  &  Company,  of  London,  Watkins  & 
Company  and  Weill  &  Company,  of  New  York,  as  Syndicate  Man- 
agers (hereinafter  called  the  "  Syndicate  Managers  "),  parties  of  the 
second  part;  and  the  Syndicate  Subscribers  hereto  (hereinafter  called 
the  "Subscribers"),  parties  of  the  third  part,  who  together  with  the 
Syndicate  Managers  constitute  the  Syndicate,  each,  subscriber  being 
bound  only  ratably  to  the  extent  of  his  own  subscription  and  not  for 
any  other  subscriber  or  subscription. 

Whereas,  pursuant  to  a  certain  plan  and  agreement  of  readjustment, 
dated  April  5, 1909,  about  to  be  issued,  it  is  proposed  to  undertake  a 
readjustment  of  the  aifairs  of  the  New  York  &  Buffalo  Railroad  Com- 
pany on  the  basis  of  an  issue  of  twenty  million  dollars  (.^20,000,000) 
Prior  Lien  4J  per  cent  Gold  Mortgage  Bonds  (which  issue  may  for  the 
purposes  in  said  plan  specified  be  increased  as  therein  stated),  and 
fifteen  million  dollars  ($15,000,000)  First  Consolidated  Mortgage  4  per 
cent  Gold  Bonds  (which,  issue  may  be  increased  for  the  purposes  in 
the  said  plan  specified  as  therein  stated),  and  of  an  issue  of  twenty- 
five  million  dollars  ($25,000,000)  in  Four  Per  Cent  Non-Cumulative 
Preferred  Stock  (which  issue  may  for  the  purposes  in  said  plan  speci- 
fied be  increased  as  therein  stated),  and  of  thirty-three  million  three 
hundred  and  fifty  thousand  dollars  ($33,350,000)  in  New  Common 
Stock ;  it  being  understood  that  to  the  extent  that  the  existing  bonds 
shall  not  be  exchanged  for  new  securities  under  the  offer  in  the  plan, 
or  not  retired  by  payment  on  redemption  or  in  dissolution  proceedings, 
or  otherwise,  the  new  securities  respectively  apportioned  to  such 
bonds  under  the  plan  shall  be  reserved  for  the  ultimate  redemption 
thereof;  and 

Whereas,  in  order  to  provide  the  cash  requirements  of  said  plan  as 
hereinafter  set  forth,  the  Readjustment  Managers  have  undertaken  to 
form  a  syndicate  to  which  the  parties  of  the  third  part  desire  to  be 
admitted  as  subscribers,  and  it  is  proposed  that  to  the  extent  and  in 
the  manner  hereinafter  provided  the  Syndicate  shall  provide  such  cash 
requirements  of  the  said  plan  and  purchase  the  new  securities  as  here- 
inafter provided  ; 

Now,  this  Arireemevt  Witnesseth,  that  in  consideration  of  the  mutual 
promises  herein  contained,  the  parties  hereto  agree  with  each  other 
and  with  the  Readjustment  ]\ranagers  and  the  Syndicate  Managers, 
the  said  Syndicate  Subscribers  agreeing  each  for  himself  and  not  for 
any  other,  as  follows : 
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First  The  parties  of  the  second  and  third  parts  hereto  hereby 
form  a  syndicate  for  the  purpose  of  providing  the  cash  requirements 
of  the  said  Plan  of  Readjustment  of  the  New  York  &  Buffalo  Railroad 
Company.  The  maximum  amount  or  obligation  of  the  syndicate  shall 
not  exceed  the  sum  of  twenty-five  million  dollars  ($25,000,000),  and 
such  obligations  shall  be  divided  and  apportioned  as  recited  in  this 
agreement.  This  agreement  shall  not  take  effect  until  the  said  maxi- 
mum amount  shall  have  been  subscribed. 

Second.  The  syndicate  agrees  to  take  and  pay  for  and  the  Read- 
justment Managers  will  sell  and  deliver  the  following  new  securities 
when  issued,  or  certificates  therefor  entitling  the  holders  to  the  new 
securities  when  issued,  viz. : 

(1)  19,221,000.00  Prior  Lien  4i  Per  Cent  Gold  Mortgage  Bonds. 
$3,595,312.50  First  Consolidated  Mortgage  4  Per  Cent  Gold  Bonds. 
$2,400,000.00  New  4  Per  Cent  Preferred  Stock  (Trust  Certificates) 

for  the  sum  of  twelve  million  nine  hundred  and  sixty-seven  thousand 
three  hundred  and  sixty-seven  dollars  ($12,967,367),  plus  any  interest 
accrued  on  said  bonds  when  delivered. 

(2)  The  Syndicate,  if  so  requested  by  the  Readjustment  Managers, 
will  further  take  and  pay  for  such  part  of  the  $10,779,000  new  Prior 
Lien  4^  Per  Cent  Gold  Mortgage  Bonds  (or  Certificates  therefor  en- 
titling the  holders  to  such  new  Bonds  when  issued),  which  under  the 
Plan  are  to  be  offered  to  the  holders  of  the  present  outstanding  New 
York  &  Buffalo  Railroad  Company  Pirst  Mortgage  (Prior  Lien)  6  Per 
Cent  Bonds,  as  may  not  be  taken  by  them  within  the  time  limit  fixed 
by  the  Readjustment  Managers,  at  the  price  of  $985  per  bond,  plus 
any  interest  accrued  on  said  bonds  when  delivered. 

(3)  The  Syndicate  further  agrees  with  the  Readjustment  Managers 
to  advance  to  them  or  on  their  order  cash  not  exceeding  in  the  aggre- 
gate the  sum  of  ten  million  dollars  ($10,000,000)  if  the  Readjustment 
Managers  shall  in  their  discretion  deem  that  such  cash  advances  will 
tend  to  promote  the  consummation  of  the  Plan  of  Readjustment,  as 
follows,  viz. : 

(a)  To  advance  moneys  on  the  security  of  the  existing  bonds  or 
coupons  or  stock  trust  certificates  of  the  New  York  &  Buffalo  Rail- 
road or  certificates  issued  by  the  Readjustment  Managers  entitling 
their  holders  to  new  securities  when  issued,  or  upon  other  securities 
satisfactory  to  the  Syndicate  Managers. 

{h)  To  advance  cash  to  purchase  any  properties  whose  securities 
are  owned  by  the  New  York  &  Buffalo  Railroad  Company,  or  any 
part  thereof,  on  any  sale  of  said  properties  in  dissolution  proceed- 
ings or  otherwise. 

The  Syndicate  shall  make  such  advances  from  time  to  time  upon 
twenty  days'  written  notice  from  the  Readjustment  Managers  to  the 
Syndicate  Managers.  Such  advances  shall  be  repaid  with  interest  at 
the  rate  of  6  per  cent  per  annum  out  of  the  proceeds  of  the  new  secu- 
rities deliverable  hereunder.     The  Readjustment  Managers,  however, 
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shall  in  no  event  be  personally  liable  in  respect  of  any  obligation, 
advance,  purchase  or  loan  hereunder. 

Third.  Each  subscriber  signing  this  agreement  shall  set  opposite 
his  name  and  address  the  amount  of  his  subscription  to  the  Syndicate, 
and  shall  from  time  to  time  and  at  any  time  on  call  of  the  Syndicate 
Managers  make  cash  payments  on  account  of  his  subscription  here- 
under. Not  over  five  million  dollars  ($5,000,000)  (twenty  per  cent) 
in  money  in  the  aggregate  shall  be  called  from  the  Syndicate  sub- 
scribers in  any  one  month.  Payments  from  the  subscribers  shall  be  due 
ten  daj-s  after  the  sending  of  written  notice  from  the  Syndicate  Man- 
agers to  the  subscribers,  and  such  notice  shall  be  by  letter  to  the  sub- 
scribers in  the  United  States  and  by  cable  or  letter  to  those  in  Europe 
at  the  addresses  of  the  respective  subscribers  written  below,  or  at  such 
other  addresses  as  may  be  furnished  in  writing  to  the  Syndicate  Man- 
agers by  the  subscribers  respectively.  Each  subscriber  shall  be  called 
upon  to  pay  and  shall  be  liable  only  for  such  amount  as  shall  bear  to 
the  total  obligation  payable  by  the  Syndicate  as  ascertained  from  time 
to  time  the  same  ratio  or  proportion  as  his  subscription  hereunder 
written  bears  to  the  maximum  obligation  of  the  Syndicate  as  fixed  in 
this  agreement.  The  Syndicate  Managers  may  at  any  time  in  their 
discretion  distribute  among  the  subscribers  pro  rata  any  securities 
acquired  or  held  hereunder;  but  until  the  termination  of  the  Syndi- 
cate, unless  the  Syndicate  Managers  shall  otherwise  notify  the  sub- 
scribers in  writing,  no  securities  so  delivered  to  subscribers  shall  be 
sold  by  them,  but  they  shall  all  be  held  by  the  subscribers  subject  to 
the  order  and  control  of  the  Syndicate  Managers,  to  be  returned  to  said 
Syndicate  Managers  upon  demand  or  their  order,  for  sale  or  exchange 
on  Syndicate  account. 

Fourth.  The  Eeadjustment  Managers  shall  pay  to  the  Syndicate 
Managers  for  the  benefit  of  the  several  Syndicate  subscribers  in  pro- 
portion to  their  respective  subscriptions  a  commission  or  compensation 
of  three  per  cent  (3  per  cent)  in  cash  on  the  amount  of  their  subscrip- 
tions hereunder  regardless  of  the  amount  which  the  Syndicate  shall 
be  called  upon  to  pay  or  advance.  Such  compensation  shall  be  paid 
from  time  to  time,  as  the  Readjustment  Managers  and  Syndicate  Man- 
agers shall  determine. 

Fifth.  Deliveries  of  the  respective  new  securities  shall  be  made  with 
reasonable  promptness  after  completion  of  the  readjustment  in  New 
York  and  London  in  such  proportions  as  the  Syndicate  Managers 
shall  request.  The  Syndicate  shall  continue  in  force  and  operation 
until  one  year  after  the  delivery  of  the  new  securities,  unless  sooner 
terminated  by  the  Syndicate  Managers  in  their  discretion  and  at  their 
option  upon  notice  to  the  subscribers. 

Sixth.  The  Plan  of  Readjustment  may  be  modified  from  time  to 
time  by  the  Readjustment  Managers  as  provided  in  the  Readjustment 
Agreement.  Thereupon  this  agreement  shall  apply  to  such  modified 
plan,  and,  if,  as  a  result  of  such  modification,  a  less  amount  of  cash  shall 
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be  required  for  the  purposes  of  the  readjustment,  the  amount  of  any 
class  or  classes  of  securities  to  be  sold  as  specified  in  Paragraph 
Second,  may  be  reduced.  In  such  case  the  amount  to  be  paid  by  the 
Syndicate  shall  be  diminished,  as  may  be  agreed  upon,  between  the 
Syndicate  Managers  and  the  Eeadjustment  Managers.  The  Readjust- 
ment Managers  may  finally  abandon  the  plan,  including  all  modifica- 
tions thereof,  and  in  such  event  this  agreement  shall  cease  to  be  of 
any  future  effect,  and  no  compensation  thereunder  shall  be  due  to  the 
Syndicate  ;  but  any  advance  theretofore  made  by  the  Syndicate  under 
subdivision  3  of  Article  Second  of  this  agreement  shall  be  repaid  with 
interest  at  the  rate  of  six  per  cent  per  annum,  and  any  securities  there- 
tofore purchased  and  then  held  for  Syndicate  account  may  thereafter 
be  sold  and  the  proceeds  distributed  among  the  Syndicate  subscribers 
at  such  time  or  times  and  in  such  amounts  as  the  Syndicate  Managers 
shall  determine,  not  later,  however,  than  one  year  after  the  final  aban- 
donment of  the  plan. 

Seventh.  The  failure  of  any  Syndicate  subscriber  to  perform  any  of 
his  undertakings  hereunder  shall  not  affect  or  release  any  other  Syndi- 
cate subscriber,  and  upon  such  failure  the  Syndicate  Managers  shall 
have  the  right  at  their  option  to  exclude  such  subscriber  from  further 
interest  and  participation  in  the  Syndicate  and  to  forfeit  any  payments 
he  may  have  theretofore  made  thereunder,  and  to  recover  all  damages 
resulting  from  his  failure.  The  Syndicate  Managers  may  in  their  dis- 
cretion by  written  consent  release  any  subscriber,  and  may  accept  new 
subscribers  from  time  to  time  in  the  place  of  any  subscriber  so  failing 
or  released.  Each  subscriber  shall  be  liable  hereunder  solely  to  the 
Syndicate  Managers  and  the  Eeadjustment  Managers  and  their  as- 
signs and  only  for  such  ratable  part  of  the  obligations  of  the  Syndicate 
as  the  amount  of  his  subscription  bears  to  $25,000,000.  Nothing  con- 
tained in  this  agreement  or  otherwise  shall  constitute  the  subscribers 
partners  with  one  another  or  with  the  Syndicate  Managers  or  render 
them  liable  to  contribute  in  any  event  more  than  their  ratable  amount 
as  aforesaid.  The  Eeadjustment  Managers  shall  in  no  event  be  per- 
sonally liable  in  respect  to  any  loss  incurred  hereunder. 

Eighth.  All  the  bonds  and  stocks  purchased  by  the  Syndicate  as 
aforesaid,  and  all  net  proceeds  resulting  from  the  sales  of  any  such 
bonds  or  stock,  or  from  any  other  transaction  of  tlie  Syndicate  Man- 
agers for  account  of  the  Syndicate  under  any  of  the  provisions  hereof, 
after  payment  of  any  and  all  expenses  and  obligations  incurred  by  the 
Syndicate  Managers  under  the  provisions  of  this  agreement,  and  the 
repayment  of  any  advances  made  by  the  Syndicate,  shall  be  distributed 
among  the  Syndicate  subscribers  pro  rata  by  the  Syndicate  Managers 
at  any  time  when  they  shall  decide  to  terminate  this  agreement,  or 
from  time  to  time  when  and  as  the  Syndicate  Managers  may  deem  ex- 
pedient. The  word  "  stock,"  whenever  used  herein  to  describe  any 
securities  to  be  deposited  hereunder,  shall  include  stock  voting  trust 
certificates. 
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Ninth.  The  Syndicate  Managers  may  sell  any  bonds  ov  stocks  held 
hereunder  to  any  other  subscriber,  and  any  such  other  subscriber  may 
make  any  purchase  from  the  Syndicate  Managers.  The  Syndicate 
Managers  shall  have  absolute  control  over  the  disposition  of  all  stock 
held  by  them,  and  they  may  cause  the  same  to  be  transferred  to  them- 
selves, or  as  they  deem  expedient,  to  any  person  or  persons,  corpora- 
tion or  corporations.  While  so  held  by  them  or  under  their  control 
the  Syndicate  Managers  shall  have  the  exclusive  right,  and  discretion- 
ary power  is  hereby  conferred  upon  them,  to  vote  upon  such  stock 
or  to  cause  the  same  to  be  voted  by  their  nominees  or  by  any  proxies 
appointed  or  selected  by  them  at  all  meetings  of  stockholders  for  the 
election  of  directors  of  the  company,  stock  in  which  is  so  held,  and  for 
any  and  all  purposes  whatsoever.  The  Syndicate  Managers  shall  have 
the  sole  management  and  conduct  of  the  Syndicate.  The  subscribers 
therefore  nominate  and  irrevocably  appoint  the  Syndicate  Managers 
their  agents  and  attorneys,  with  full  power  and  authority  to  do  any 
and  all  acts  and  enter  into  and  execute  any  and  all  agreements  and 
arrangements  deemed  by  the  Syndicate  Managers  necessary,  proper 
or  expedient  to  carry  out  and  perform  the  objects  and  terms  of  this 
agreement  substantially  as  herein  set  forth,  or  to  promote  or  protect 
what  they  may  deem  the  best  interests  of  the  Syndicate,  including  full 
power  and  authority  to  make  purchases  and  sales  in  the  market,  or 
otherwise,  for  account  of  the  syndicate,  of  the  existing  bonds  and  stock 
(voting  trust  certificates)  of  the  New  York  &  Buffalo  Eailroad  Com- 
pany, or  of  other  existing  securities  for  which  new  securities  are  pro- 
vided to  be  issued  under  the  Plan;  or  of  Certificates  of  Deposit  or 
receipts  for  any  such  bonds  or  stock,  or  in  coupons  now  or  subse- 
quently matured  and  unpaid  belonging  to  any  such  bonds  ;  deposits  of 
the  same  under  the  Plan ;  purchases  and  sales  of  the  new  securities 
(or  certificates  entitling  the  holders  to  the  new  securities  as  issued), 
and  generally  to  have  such  transactions  in  said  existing  and  other 
bonds  and  stock  and  new  securities  or  certificates  therefor  as  they 
may  deem  best  for  the  interests  of  the  Syndicate ;  provided,  however, 
that  the  total  cash  obligation  to  be  incurred  by  the  Syndicate  for  such 
purchases  and  for  advances  shall  never  exceed  the  sum  of  twenty -five 
million  dollars  ($25,000,000)  at  any  one  time  as  stated  in  Paragraph 
First  hereof. 

Tenth.  To  accomplish  the  objects  and  purposes  of  this  Syndicate, 
each  subscriber  hereby  ratifies  and  assents  to  any  action  of  the  Syn- 
dicate Managers  taken  under  this  agreement,  and  agrees  to  perform 
his  undertakings  hereunder  from  time  to  time  promptly  on  the  call  of 
the  Syndicate  Managers  to  the  full  extent  of  the  amount  of  his  sub- 
scription set  opposite  his  name  hereto  subscribed.  The  enumeration 
of  particular  or  specific  powers  in  this  agreement  shall  not  be  con- 
sidered as  in  any  way  limiting  or  abridging  the  general  powers  and 
discretion  intended  to  be  conferred  upon  and  reserved  to  the  Syn- 
dicate Managers  in  order  to  fully  authorize  them  to  do  any  and  all 
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things  by  them  in  their  discretion  deemed  necessary,  proper  or  expe- 
dient to  carry  out  the  purposes  of  this  agreement,  and  to  aid,  effectu- 
ate or  consummate  the  Plan  for  readjusting  the  finances  of  the  i^ew 
York  &  Buffalo  Eailroad  Company. 

Eleventh.  The  Syndicate  Managers  shall  not  be  liable  under  any 
of  the  provisions  of  this  agreement  or  any  matter  connected  therewith, 
and  in  like  manner,  the  Readjustment  Managers  shall  not  be  liable 
under  any  of  the  provisions  of  this  agreement  or  any  matter  connected 
therewith,  except  in  each  instance  for  good  faith  and  the  exercise  of 
reasonable  diligence.  The  Syndicate  Managers  and  the  Eeadjustment 
jVIanagers,  and  each  of  the  above-named  firms  or  any  member  of  any 
of  said  firms,  may  respectively  become  Syndicate  subscribers  hereto, 
and  in  that  event  they  shall  be  liable  for  their  Syndicate  subscriptions, 
and  shall  participate  in  the  profits  and  losses  of  the  Syndicate  in  the 
same  way  as  and  ratably  with  other  Syndicate  subscribers.  All  ex- 
penses of  the  Syndicate  Managers,  including  counsel  fees,  brokerages 
paid  in  marketing  bonds,  &c.,  shall  be  charged  to  the  Syndicate  and 
all  profits  and  losses  of  the  Syndicate  divided  and  borne  pro  rata,  and 
each  Syndicate  subscriber  agrees  to  pay  to  the  Syndicate  Managers  on 
demand  his  ratable  share  of  any  such  losses. 

Twelfth.  So  far  as  practicable,  the  three  firms,  as  such  Syndicate 
Managers,  shall  act  and  concur  in  all  steps  and  proceedings  hereunder, 
but  in  event  of  the  three  firms  not  concurring,  the  concurrent  action 
of  any  two  of  said  firms  shall  be  the  action  of  the  Syndicate  Managers, 
and  no  action  shall  be  taken  except  with  the  assent  of  at  least  two  of 
said  firms.  The  said  firms  shall  each  act  as  a  co-partnership,  and  in 
case  of  any  change  in  any  of  said  firms  the  respective  firms  of  Talbot 
&  Company,  Watkins  &  Company,  and  Weill  &  Company,  or  their 
respective  successor  firms  as  from  time  to  time  constituted,  shall  con- 
tinue as  Syndicate  Managers,  with  all  the  powers,  rights  and  title 
vested  in  the  Syndicate  Managers  hereunder. 

Thirteenth.  Each  and  every  party  hereto  upon  reasonable  request, 
will  from  time  to  time  execute,  deliver  and  perform  all  written  agree- 
ments necessary  or  proper  to  carry  this  agreement  into  effect. 

Fourteenth.  All  notices  to  American  members  of  the  Syndicate  shall 
be  signed  by  or  for  Watkins  &  Company  and  by  or  for  Weill  &  Com- 
pany, for  the  Syndicate  Managers,  but  if  for  any  reason  it  be  imprac- 
ticable to  have  the  signature  of  both  firms  the  signature  of  either  firm 
shall  be  sufficient,  provided  the  notice  has  been  authorized  by  the  Syn- 
dicate Managers,  as  provided  in  Paragraph  Twelfth  hereof.  All  notices 
to  other  members  shall  be  sufficient  if  signed  by  or  for  Talbot  &  Com- 
pany. 

Fifteenth.  This  agreement  shall  be  deemed  to  apply  to  and  bind  the 
legal  representatives  and  assigns  of  the  respective  subscribers,  but  no 
assignment  hereunder  shall  be  valid  unless  assented  to  in  writing  by 
the  Syndicate  Managers. 

Sixteenth.   Nothing  herein  contained  shall  be  construed  as  creating 
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any  trust  or  obligation  whatsoever  in  favor  of  the  New  York  &  Buffalo 
Eailroad  Company,  or  in  favor  of  any  person  or  corporation  other  than 
the  subscribers,  nor  any  obligation  in  favor  of  the  subscribers,  except 
only  as  is  herein  expressly  provided. 

Seventeenth.  Six  copies  of  this  agreement  shall  be  signed  by  the 
Syndicate  Managers  and  the  Readjustment  Managers,  and  one  of  such 
copies  lodged  with  each  of  the  firms  composing  the  Syndicate  Man- 
agers and  one  with  each  of  the  firms  composing  the  Eeadjustment 
Managers,  and  other  copies  may  be  signed  by  any  of  the  subscribers, 
but  all  of  the  different  copies  so  signed  shall  together  constitute  but 
one  agreement. 

In  witness  lohereof,  the  parties  of  the  first  and  second  parts  hereto 
have  hereunto  subscribed  their  names,  and  the  Subscribers,  parties  of 
the  third  part,  have  hereunto  subscribed  their  names,  addresses  and 
the  amounts  of  subscriptions  made  by  them  respectively  the  day  and 
year  aforesaid. 

Brown  &  Co., ) 

JoxEs  &  Co.,    y  Readjustment  Managers. 

Smith  &  Co.,   ) 

Talbot  &  Co.,    "i 

Watkins  &  Co.,  >  Syndicate  Managers. 

Weill  &  Co.,      ) 


NAME   OF   SUBSCRIBER. 


ADDRESS  TO   WHICH 

NOTICES  ARE  TO 

BE   SENT. 


AMOUNT   OF 
SUBSCRIPTION. 
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ALBEMARLE   AND  BRISTOL  RAILROAD 
COMPANY. 

VOTING  TRUST  AGREEMENT. 

Dated  AprU  5th,  1909. 

Agreement,  made  the  5th  day  of  April,  1909,  by  and  between 
Norcross  &  Co.,  Robinson,  Cromwell  &  Co.,  and  Tracy  Brothers,  all  of 
New  York  City  (hereinafter  called  the  Managers),  as  Readjustment 
Managers  under  a  certain  plan  and  agreement  for  the  readjustment 
of  The  Albemarle,  Charlton,  and  Bristol  Railroad  Company,  dated  the 
1st  day  of  October,  1908,  parties  of  the  first  part ;  George  A.  Norcross, 
William  A.  Robinson,  and  Edward  C.  Tracy  (hereinafter  called  the 
Voting  Trustees),  parties  of  the  second  part ;  and  holders  of  the  trust 
certificates,  hereinafter  mentioned,  parties  of  the  third  part, 

Witnesseth : 

Whereas,  Albemarle  and  Bristol  Railroad  Company  has  been  organ- 
ized under  the  laws  of  the  State  of  Alabama,  and,  pursuant  to  said 
plan  and  agreement  of  readjustment,  has  acquired  certain  railroads 
and  property  formerly  of  The  Albemarle,  Charlton,  and  Bristol  Rail- 
road Company ;  and 

Whereas,  said  Albemarle  and  Bristol  Railroad  Company  has  au- 
thorized an  issue  of  its  First  Mortgage  Gold  Bonds,  payable  January 
1,  1939,  with  interest  from  January  1,  1909,  at  the  rate  of  four  per 
cent  per  annum,  secu.red  by  a  mortgage  or  deed  of  trust  dated  April 
5,  1909,  to  Interborough  Trust  Company  of  New  York,  as  Trustee,  on 
certain  of  its  railroads  and  property  ;  and  has  also  authorized  an  issue 
of  its  First  Consolidated'  Mortgage  Gold  Bonds,  payable  January  1, 
1959,  with  interest  from  January  1,  1909,  at  the  rate  of  four  per  cent 
per  annum,  secured  by  a  mortgage  or  deed  of  trust  dated  April  5, 1909, 
to  Mutual  Trust  Company  of  New  York,  as  Trustee,  on  its  railroads 
and  property ;  and 

Whereas,  in  pursuance  of  said  plan  and  agreement  of  readjustment, 
the  Managers,  as  additional  protection  to  said  mortgage  bonds,  have 
delivered  to  the  Voting  Trustees  certificates  for  two  hundred  and 
ninety-nine  thousand,  nine  hundred  and  fifty  full-paid  shares,  of  one 
hundred  dollars  each,  of  the  capital  stock  of  Albemarle  and  Bristol  Rail- 
road Company,  and  said  certificates,  together  with  such  other  similar 
certificates  as  hereafter  from  time  to  time  may  be  delivered  hereunder, 
are  to  be  held  and  disposed  of  by  the  Voting  Trustees  under  and  pursu- 
ant to  the  terms  and  conditions  hereof; 
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Now,  therefore,  the  Voting  Trustees  do  agree  with  the  Managers, 
and  with  each  and  every  holder  of  certificates  issued  as  hereinafter 
provided,  as  follows  : 

First :  The  Voting  Trustees  will  from  time  to  time,  upon  request, 
cause  to  be  issued  to  the  Managers,  or  upon  their  order,  in  respect  of 
all  certificates  of  stock  received  from  them,  certificates  in  substan- 
tially the  following  form : 

[Here  take  in  form  of  trust  certificate.] 

Second  :  On  the  first  day  of  January,  1914,  if  Albemarle  and  Bris- 
tol Eailroad  Company  shall  then  have  paid,  for  two  consecutive  years,  a 
four  per  cent  cash  dividend  on  its  stock,  or,  if  not,  then  as  soon  as  such 
dividend  shall  for  two  consecutive  years  have  been  so  paid ;  or  when- 
ever, although  prior  to  the  payment  of  such  dividends,  the  Voting 
Trustees  shall  decide  to  make  such  delivery,  the  Voting  Trustees,  in 
exchange  for  and  upon  surrender  of  any  trust  certificate  then  out- 
standing, will,  in  accordance  with  the  terms  hereof,  deliver  certifi- 
cates of  stock  of  Albemarle  and  Bristol  Railroad  Company,  and  may 
require  the  holders  of  trust  certificates  to  exchange  them  for  certifi- 
cates of  stock. 

Third :  The  Voting  Trustees  possess  and  shall  be  entitled  to  ex- 
ercise until  the  actual  delivery  of  certificates  of  stock  in  exchange 
for  trust  certificates,  all  rights  and  powers  of  owners  of  said  stock 
including  the  unrestricted  right  to  vote  for  every  purpose  and  to 
consent  to  any  corporate  act  of  said  Railroad  Company,  it  being  ex- 
pressly stipulated  that  no  voting  right  passes  by  or  under  said  trust 
certificates,  or  by  or  under  this  agreement,  or  by  or  under  any  agree- 
ment express  or  implied.  The  Voting  Trustees  will  not,  however, 
during  the  pendency  of  this  agreement,  vote  in  respect  of  the  shares 
of  stock  held  by  them  to  authorize  any  mortgage,  additional  to  the 
First  Mortgage  and  the  First  Consolidated  Mortgage  of  said  Railroad 
Company,  upon  the  property  acquired  under  said  plan  and  agreement 
of  readjustment  dated  October  1,  1908,  or  to  authorize  the  issue  of 
preferred  stock  of  said  Railroad  Company,  except  with  the  consent  in 
each  instance  of  the  holders  of  trust  certificates  representing  a  major- 
ity of  the  whole  amount  of  the  stock  of  said  Railroad  Company  held 
by  the  Voting  Trustees,  such  consent  to  be  given  in  person  or  by 
proxy  at  a  meeting  called  by  the  Voting  Trustees  for  that  purpose. 

Fourth :  The  trust  certificates  issued  hereunder  shall  be  transfer- 
able upon  the  books  of  the  Voting  Trustees  by  the  registered  holder, 
either  in  person  or  by  attorney,  on  surrender  of  the  trust  certificates, 
properly  indorsed,  and  according  to  the  rules  established  by  the  Voting 
Trustees  for  the  regulation  of  transfers.  Until  so  transferred,  every 
registered  holder  for  the  time  being  of  every  such  trust  certificate 
may  be  treated  by  the  Voting  Trustees  as  the  owner  thereof  for  all 
purposes  whatsoever. 
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Fifth  :  So  long  as  any  trust  certificate  is  properly  outstanding  the 
registered  holder  thereof  shall  be  entitled  to  the  payment  of  a  sum 
equal  iu  amount  to  any  and  all  dividends  that  have  been  declared  on 
the  shares  held  by  the  Voting  Trustees  against  such  trust  certificates 
as  soon  as  such  dividends  have  been  collected  by  the  Voting  Trustees, 
less  such  fraction  of  the  expenses  of  the  Voting  Trustees  herein  pro- 
vided for  as  the  shares  so  held  against  such  trust  certificate  are  of  the 
total  number  of  the  shares  held  by  the  Voting  Trustees  at  the  time 
such  expenses  were  incurred. 

Slxtli :  In  voting  the  stock  held  by  them,  the  Voting  Trustees  will 
exercise  their  best  judgment  from  time  to  time  in  selecting  suitable 
directors  to  the  end  that  the  affairs  of  the  said  Eailroad  Company 
shall  be  properly  managed ;  and  in  voting  and  in  taking  action  on 
other  matters  which  may  come  before  them  as  stockholders  they  will 
likewise  exercise  their  best  judgment ;  but  they  assume  no  responsi- 
bility in  respect  to  such  management  or  in  respect  of  any  action  taken 
pursuant  to  their  consent  thereto  as  such  stockholders. 

The  Voting  Trustees  may  execute  any  of  the  trusts  or  powers 
hereof  and  perform  any  duty  hereby  required  by  or  through  their  at- 
torneys, officers,  agents,  or  servants,  and  shall  be  entitled  to  advice  of 
counsel  in  all  matters  concerning  the  trusts  hereof  and  their  duties 
hereunder.  The  Voting  Trustees  shall  be  answerable  only  for  their 
own  several  acts,  receipts,  neglects,  and  defaults,  and  not  for  those  of 
each  other,  nor  for  those  of  any  person  employed  by  them  and  selected 
with  reasonable  care,  nor  for  loss  unless  the  same  shall  happen 
through  the  individual  wilful  default  of  the  individual  trustee  charged 
therewith. 

The  Voting  Trustees  shall  be  authorized  in  all  cases  to  pay  such 
reasonable  remuneration  as  they  shall  deem  proper  to  all  attorneys, 
officers,  agents,  and  employees  that  they  may  reasonably  employ  in  the 
management  of  the  trusts  and  powers  hereof,  and  all  such  remunera- 
tion and  all  other  reasonable  expenses  and  disbursements  of  the 
Voting  Trustees  including  their  own  reasonable  remuneration  shall  be 
paid  out  of  dividends  received  in  respect  of  the  shares  of  stock  held 
by  them. 

Any  Voting  Trustee  may  act  as  a  director  or  officer  of  the  said  Rail- 
road Company. 

Seventh :  Any  Voting  Trustee  may,  at  any  time,  resign  by  deliver- 
ing to  the  other  Voting  Trustees  his  resignation  in  writing  to  take 
effect  ten  days  thereafter ;  and,  in  every  case  of  death  or  resignation 
or  of  the  inability  of  any  Voting  Trustee  to  act,  the  vacancy  so  occur- 
ring shall  be  filled  as  follows  :  the  successor  or  successors  from  time 
to  time  of  George  A.  Norcross  shall  be  appointed  by  Norcross  &  Co., 
or  the  successors  of  said  firm  ;  the  successor  or  successors  from  time 
to  time  of  William  A.  Kobinson  shall  be  appointed  by  Robinson, 
Cromwell  &  Co.,  or  the  successors  of  said  firm  ;  the  successor  or  suc- 
cessors from  time  to  time  of  Edward  C.  Tracy  shall  be  appointed  by 
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Tracy  Brothers,  or  the  successors  of  said  firm,  the  instruments  of 
appointment  being  lodged  with  the  other  Voting  Trustees.  The  term 
Voting  Trustees,  as  herein  used,  shall  apply  to  the  parties  of  the  sec- 
ond part  and  their  successors  hereunder. 

Eighth :  All  action  to  be  taken  by,  or  questions  arising  among,  the 
Voting  Trustees  from  time  to  time  shall  be  determined  by  the  de- 
cision of  a  majority  of  those  then  acting  as  Voting  Trustees.  Such 
decision  may  be  evidenced  by  a  writing  signed  by  the  Voting  Trus- 
tees, or  a  majority  thereof,  and,  if  so  evidenced,  no  meeting  of  the 
Voting  Trustees  for  the  purpose  of  considering  the  matter  so  decided 
shall  be  requisite. 

Ninth :  All  notices  to  be  given  to  the  holders  of  trust  certificates 
shall  be  mailed  to  such  holders  at  the  addresses  last  furnished  by 
them  to  the  Voting  Trustees,  provided  they  shall  have  furnished 
addresses.  No  holder  of  a  trust  certificate  who  fails  to  furnish  an 
address  to  the  Voting  Trustees  shall  be  entitled  to  receive  any  notice 
from  the  Voting  Trustees  of  any  proceedings  taken  hereunder. 

Tenth:  The  term  Albemarle  and  Bristol  Railroad  Company  for  the 
purpose  of  this  agreement,  and  for  all  rights  hereunder,  including  the 
issue  and  delivery  of  stock,  shall  be  taken  to  mean  the  said  corpora- 
tion organized  under  the  laws  of  the  State  of  Alabama  or  any  successor 
or  consolidated  corporation. 

Eleventh :  From  time  to  time  hereafter,  the  Voting  Trustees  may 
receive  certificates  for  additional  full-paid  shares  of  the  stock  of  said 
Railroad  Company,  and,  in  respect  of  all  such  certificates  so  received, 
the  Voting  Trustees  may  issue  and  deliver  trust  certificates  similar 
to  those  above  mentioned,  entitling  the  holders  to  the  rights  therein 
specified. 

Ix  WITNESS  WHEREOF,  the  parties  of  the  first  and  second  parts  have 
hereunto  set  their  hands  in  the  city  of  New  York  the  day  and  year 
first  above  written.  This  agreement  shall  become  binding  upon  the 
holders  of  trust  certificates  upon  their  acceptance  of  such  certifi- 
cates. 

NORCROSS  &   Co., 
Robinson,  Cromwell  &  Co., 
Tracy  Brothers, 

Readjustment  2Ianagers. 

George  A.  Norcross, 
William  A.  Robinson, 
Edward  C.  Tracy, 

Voting  Trustees. 


-   £  c  . 
♦-  "Z  -c 


Countersigned  :  April  28,  1909, 

Security  Trust  Company,  Transfer  Agent. 

By  O.  E.  Ooodspeed,  Treasurer. 
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For  value  Received hereby  sell,  assign,  and  transfer  unto 

2C 

shares 

of  the  Capital  Stock  represented  by  the  within  Certificate  and  do 

hereby  irrevocably  constitute  and  appoint 

Attorney,  to  transfer  the  said  stock  on  the  Books  of  the  within  named 
Company  with  full  power  of  substitution  in  the  premises. 
Dated 19 


In  presence  of 


Countersigned  :  April  28,  1909, 

Security  Truit  Company,  Transfer  Agent. 

By  G.  E.  Goodspeed,  Treasurer. 
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For  value  Received hereby  sell,  assign,  and  transfer  unto 


.shares 


of  the  Capital  Stock  represented   by  the  within  Certificate  and  do 

hereby  irrevocably  constitute  and  appoint 

Attorney,  to  transfer  the  said  stock  on  the  Books  of  the  within  named 
Company  with  full  power  of  substitution  in  the  premises. 
Dated 19 . 


In  presence  of 


CONSOLIDATED   STEEL   COMPANY 

7IRST   MORTGAGE   TWENTY  YEAR   FIVE  PER  CENT. 

GOLD  BOND 
No.  M  1783  $1000 

ConsolibatcD  .^titcel  Company,  a  corporation  created  under  the  laws  of  the  State  of 
New  Jersey,  for  value  received  hereby  promises  to  pay  to  the  bearer  or,  if  registered,  to  the 
registered  holder  hereof,  on  the  first  day  of  January,  1929,  at  the  office  of  Black  and  Com- 
pany, or  the  successors  of  said  firm,  in  the  city  of  New  York, 

ONE    THOUSAND   DOLLARS 

in  gold  coin  of  the  United  States  of  America  of  or  equal  to  the  present  standard  of  weight 
and  fineness,  and  to  pay  interest  thereon  from  the  1st  day  of  January,  1909,  at  the  rate  of 
five  per  cent,  per  annum  in  like  gold  coin  semi-annually  on  the  first  days  of  January  and 
July  in  each  year  at  said  office  upon  presentation  and  surrender  of  the  coupons  hereto 
annexed  as  they  severally  mature. 

Both  the  principal  and  interest  of  this  bond  are  payable  without  deduction  for  any  tax 
or  taxes  which  the  company  may  be  required  to  pay  or  to  retain  therefrom  under  any  present 
or  future  law  of  the  United  States  of  America  or  of  any  state,  county,  or  municipality 
thereof,  the  company  hereby  agreeing  to  pay  all  such  tax  or  taxes. 

This  bond  is  one  of  a  series  of  bonds  known  as  the  First  Mortgage  Five  Per  Cent.  Gold 
Bonds  of  the  company,  all  of  which  bonds  have  been  issued  or  are  to  be  issued  under  and 
in  pursuance  of,  and  are  to  be  secured  ratabh*  by,  a  mortgage  or  deed  of  trust  bearing  date 
the  27th  day  of  April,  1909,  executed  by  the  companj-  to  Interborough  Trust  Company  of 
New  York,  as  Trustee,  known  as  the  First  Mortgage.  Said  bonds  are  numbered  from  one 
consecutively  upwards  and  are  limited  to  the  principal  sum  of  twentj*  million  dollars 
(820,000,000)  at  any  one  time  outstanding.  For  a  description  of  the  properties  mortgaged, 
the  nature  and  extent  of  the  security,  the  rights  of  the  holders  of  bonds,  and  the  terms  and 
conditions  upon  which  bonds  of  said  series  maj'  be  issued  and  are  secured,  reference  is 
made  to  the  said  First  Mortgage. 

This  bond  is  subject  to  redemption  at  the  option  of  the  company  on  six  months'  notice 
on  January  1st,  1919,  or  at  any  interest  day  thereafter,  at  five  per  cent,  premium  and  accrued 
interest  as  provided  in  the  said  First  Mortgage. 

This  bond  may,  at  the  holder's  option,  be  registered  as  to  the  principal  thereof  on  the 
tjooks  of  the  company  at  its  transfer  agency  in  the  citj'  of  New  York,  and  be  made  payable 
only  to  the  registered  holder  named  therein,  but  such  registration  shall  not  affect  the  nego- 
tiability of  the  coupons  by  delivery.  After  sue^i  registration,  certified  hereon,  no  transfer 
except  on  the  books  of  the  company  shall  be  valid,  unless  the  last  transfer  on  said  books 
shall  have  been  to  bearer  and  transferability  by  deliverj'  thereby  restored*  but  successive 
registrations  and  transfers  to  bearer  as  aforesaid  may  be  made  at  the  option  of  the  holder. 

Neither  this  bond  nor  any  coupon  for  interest  thereon  shall  become  valid  or  obligatory 
until  the  certificate  indorsed  hereon  has  been  duly  executed  bj'  the  Trustee  under  said  First 
Mortgage. 

In  Witness  Wherkof,  the  company  has  caused  these  presents  to  be  signed  by  its  presi- 
dent or  a  vice-president,  and  its  corporate  seal  to  be  hereunto  affixed  and  attested  bv  its 
secretary  or  an  assistant-secretary,  and  coupons  for  such  interest  with  the  engraved  fac- 
simile signature  of  its  treasurer  to  be  hereunto  attached  this  27th  day  of  April,  1909. 

CONSOLIDATED  STEEL  COMPANY. 
Attest :  /       gg^j  o£       X  By  Philip  Livermore, 

Hugh  Knowles,  }   Consolidated    >  Vice-President. 

Secretary.  '  Steel  Company  ) 
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Consolidated  Steel  Company.  S25 

On  the  Ist  day  of  July,  1909,  Consolidated 
Steel  Company,  a  New  Jersey  corporation,  will 
pay  to  bearer  at  the  office  of  Black  and  Company 
in  the  city  of  New  York  twenty-five  dollars  (S25) 
in  gold  coin,  without  deduction  for  taxes,  for  six 
months'  interest  then  due  on  its  First  Mortgage 
Gold  Bond,  No.  M  1783 

John  G.  Holmes,  4Q 

Treasurer. 
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For  value  received hereby  sell,  assign,  and  transfer  unto 


.the  within 


certificate  subject  to  the  terms  and  conditions  of  the  Voting  Trust 
Agreement  within  referred  to,  and  of  all  rules  concerning  such  trans- 
fer which  may  from  time  to  time  or  at  any  time  be  established  by  the 
within  named  Voting  Trustees,  to  which  agreement  and  rules  the 
transferee  and  every  holder  hereof  does  assent  by  the  acceptance 

hereof,  and  do  appoint attorney 

to  transfer  said  certificate   on  the   books  of  said  Voting  Trustees 
accordingly,  with  full  power  of  substitution  in  the  premises. 
Dated ., 19 


In  presence  of 


CAMBRIDGE  •  MASSACHUSETTS 

U   •    S   •  A 
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UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 
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